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SUPREME COURT. 

Insolyenct Jurisdiction. 
(Before His Honor Mr. Justice Molesworth.) 

Jane 25. 
Be Bartholomew Monaghan. 
Insolvency Statute^ 1871 {No. 379) sec. 1S8, sub- 
sees, i. ,vii, ,9C,xL NotkeqnngreMonableaccounta — 
FictitiouB capital, meaning of -^Contracting debts 
witlumt intending to pay, dsc. — Unjv^tifiMy dis- 
posing of property — Seo, 13d, Grounds for dis- 
pensing with condition. 

This was an appeal against a decision of Judge 
^uinlan, as judge of the Court of Insolvency, 
Melbourne, refusing a certificate of discharge to 
Bartholomew Monaghan^ of Horsham, contractor. 
Mr. Skinner appeared for the insolvent in 
support of the appeal ; Mr. Doffit for the trustee 
in support of the decision^ of the jadge of the 
Insolvent Court 

His Honor, in givmg jiidggienti said : This 
case comes before me on appeal from the decision 
of the learned judge acting in the Insolvent Court, 
Melbourne, refusing a certificate to Mr. Monaghan. 
Monaghan had been a mere laboring man, then a 
superintendent of works. About the end of 1879 be 
became entitled to land as a selector, and has since 
farmed it He also took a number of contracts for 
works for shires, &c. He opened an account yrith 
the Colonial Bank of Australasia at the Horsham 
branch, of which Mr. Frjtz was manager, and 
mortgaged his leasehold and, selected land as 
security to the bank for his debt on account to it. 
He was little qualified for keeping account books, 
and kept scarcely any. I have not much material 
to measure the extent of his dealings or the 
amount o{ his property froia time to time, as 
compared with' his debts. 'He drew upon the 
bank for most of his payments of all kinds, 
and lodged with it most of his receipts upon 
contracts. His dealings, so far as measured by his 
pass-book showed as to the year 1880, payments 
about £830, lodgments about .£500. At the end 
of 1881 he was about £700 overdrawn. At the 
end of 1882 he was £2100 overdrawn. During 
this year some transactions of loans by him to 
Frytz, the local manager^ came into effect At the 
time of his insolvency according to his schedule, 
his debt to the bank was £2550 about, secured by 
a mortgage for £1000 ; his debts toother creditors 
£222 about, his chattel property about £120^ debts 
due by Prytz and wife, about £700 and the mort- 
gaged land. The probable result of the insolvency 
proceedings is not Is. in the £1 to the creditors. 
There are a set of odd transactions as between him 
and Prytz, commencing May 25, 1883, by insol- 
vent signing a promissory note to Mrs. Prytz, for 
£86 48., payable in four months at the Colonial 
Bank, HorsbauL Tiiis the insolvent alleges was 



not filled up wheujia signed it. But admits he in- 
tended a loan to Pr^z. This was circulated, and 
at maturity debited to insolvent's account in the 
Colonial Bank. There is a similar transaction June 
21 ; July 31 a note to Prytz himself; July 31, an- 
other ; then a series of cheques of insolvent for self 
coniinued to February, 1883, all given to Prytz as 
loans, making in all about £700. Insolvent says 
something of their being intended to be shown to 
the bank's higher officers, which I do not under- 
stand. Insolvent says that Prytz promised to 
provide payment for them, which he supposed 
was done, and therefore was surprised to see. this 
£700 added to his debt to the bank. Insolvent 
alleges that when he applied to Prytz to be in- 
formed of the state of his bank account, he could 
not get information. He does not allege any dis- 
tinct request and refusal at any time. Mr. Bilton, 
accountant of the bank, states distinctly that in 
July, 1882, he told insolvent that he was over- 
drawn £1600, and in December that he was over- 
drawn £2000. Those loans to Prytz went on to 
February, 1883. A few days after Mr. Boully, 
the bank inspector, had an interview with insolvent 
as to means of payment of his overdraft of about 
£2500. Insolvent said £800 was due to him by % 
shire council, that a perpon owed him a large sum, 
that his land was worth £800, his plant £800, 
cattle £100, cash £80. In the result £348 only 
was paid by the shire council. The bank sold the 
land by private contract for £600 about Insol- 
vent afterwards paid about £340 to the bank. As to 
the plant, the insolvent estate got £23 only. There 
were parts of the plant to the value of about £54, 
which insolvent says he sold to his son, Martin, 
about March, 1883, for cash, which he spent in 
paying small debts and for his living, filing 
schedule, ko. The insolvent was forced to a certificate 
examination. The bank procured the removal of the 
insolvency matter to Melbourne. The insolvent 
was examined several times. Notice of objections 
to his certificate was served March 21, 1884. Prytz, 
Boully, and Bilton were examined as witnesses 
against him. The insolvent wanted to be examined 
on his own behalf, and was refused — as to^ the 
propriety of which, by consent of parties, I need 
give no opinion. The objections to the granl of a 
certificate are-^First, that the insolvent did not 
keep reasonable accounts or entries of his receipts 
and payments. It has been argued by his counsel 
that the bank keeping his account was enough. 
The bank account was not in any sense a complete 
account of his receipts and payments. It was not 
an account upon which he could be examined ; not 
evidence against him. The necessity for his ac- 
counts may arise as to dealings between him and 
the bank. As to his being illiterate and incapable, 
i have been referred to several cases. In Smith, in 
re, 1 A* J. R, 105, I said, "He was a shbemaker, 
and did kiot appear to have persons in his employ- 
ment ; he was also an illiterate man ; and to refuse 
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his certificate on the ground of his not keeping 
books would be in effect saying that an illiterate 
man on going into business must hire a man 
to keep his accounts, or run the risk of losing 
his certificate." I have much doubt whether 
a man having business to the extent and 
complexity of the present insolvent should 
not be obliged to hire the man. But the present 
insolvent does not say that he tried to the best of 
his ability to keep accounts. I have no reason to 
say that the omission was with an intent of fraudu- 
lent concealment, or materially affected the inquiry 
{Schltefff in re, 6 Y. L. R. 53.) As to some trans- 
actions between him and his son the insolvent's 
statements would be more satisfactory if he kept 
usually accounts of receipts and payments of money 
in accordance with his evidence. On the whole I 
think the objection to be sustained, but the offence 
to be adequately punished by suspension. The 
second objection is that he being a trader, carried 
on trade by means of fictitious capital, inasmuch 
as during three years and upwards, next prior to 
the sequestration of hia estate, he entered into ex- 
tensive contracts and works, and farming operations 
without means, relying solely on the chance of 
moneys being supplied to him by the Colonial 
Bank of Australasia. Trading with fictitious 
capital is a matter somewhat hard to define, but it 
must mean that the insolvent has made some false 
statement, or acted in some way so as to produce 
a false opinion about his capital. There is nothing 
of the kind here. The enlarged explanation seems 
to me nonsensical. The third objection is that " You 
have contracted each of the debts undermentioned 
to the Colonial Bank of Australasia without, in fact, 
intendingto pay, or having, atthe time you contracted 
such debts, any reasonable or probable expectation 
of being able to pay the same," and then follow the 
several debts which insolvent contracted by loan to 
Prytz. I don't see that these debts would ground 
the charge more than any other debt he contracted 
in his overdraft to the bank. They had the 
aggravating circumstance that they were not for 
business liabilities. But take the debt £30, 
February 12, 1883. He had been distinctly 
informed by Bilton in December that he owed the 
bank £2000. He had increased that debt by 
£000 ; he owed a good deal to other creditors. 
Credit him with land worth £1§00, as in schedule ; 
as to shire's debt, all that was paid (£348) ; as to 
his plant £54 worth, which he says he sold to his 
son, and £23, all his trustee got — and as to the 
shire debt and plant, he does not complain of his 
property being sacrificed — the deficiency seems such 
that he could not reasonably expect to pay. I 
would not regard the prospect of payment of £700 
by Prytz. In deference to in re Bryant, 4 W. W. 
and a'B. 7, I hold this objection sustained, but 
not to an extent to call for refusal of certificate. 
The fourth charge is that he, being indebted to the 
bank did, between February and June 1, 1883, 



unjustifiably make away with or dispose of other- 
wise than bona fide and for valuable consideration 
the following chattels : — Two horses, one waggon,, 
picks and shovels, to his son Martin. As to those 
items, so far as admitted, the insolvent states that 
he sold them from time to time at prices cash 
exactly stated, that he spent the money as I 
have stated, and as seems probable. There is no 
imputation of the goods having remained in hi» 
apparent possession like the property in re Allen, 
2 W. W. and a'B. 3. On the whole, though doubt- 
ingly, I hold this objection not sustained. As dis- 
pensing with payment of 7s. in the £, the insolvent'a 
affidavit relied on the loss of £150 on one contract 
from very dry weather, £100 on another from 
flood (other contracts were profitable), losses of 
cattle by poisoning (extent not shown), the bank 
having stopped giving him credit, which was fully 
warranted. Nothing of such misfortune as, I 
think, should be regarded to dispense with payment 
of 7s. in the £. I order that the order of the In- 
solvent Court, Melbourne, of May 20, 1884, be 
varied so far as it finds that the insolvent, Bartholo- 
mew Monaghan, has been guilty of, as a trader, 
carrying on trade by means of fictitious capital, 
has been guilty of unjustifiably disposing otherwise 
than bona fide and for valuable consideration of 
various chattels, and order in lieu of the said order 
that the certificate of the said insolvent be abso- 
lutely suspended for one year from the 20th day of 
May last, on the grounds that he has not kept 
reasonable and proper accounts of his dealings, and 
that he has contracted debts without in fact intend- 
ing to pay, or having at the time he contracted 
them any reasonable or probable expectation of 
being able to pay the same ; and declare that the 
affidavit flled by the said insolvent does not afford 
reasonable ground for dispensing with the condition 
of paying 7& in the £, without prejudice to his re- 
newing his application to have the same dispensed 
with. 

Appeal allowed. Order of the judge of the In- 
solvent Court varied by directing that the certificate 
be suspended for 12 months. 

INSOLVENT COURT. 

(Before His Honor Judge Qninlan.) 

Re Hknbt Trump (Deceassd). 

June 25. 

Landlord and tenant — Insolvency of tenant — Bight 

of landlord to appear and vote at general meeting 

— Partictdars of proof of debt not furnished — 

Appeal from chief derk — Costs. 

The Court sat to hear objections referred to it 

by the chief clerk in the estate of Henry Trump, 

of Melbourne, hotelkeeper, deceased. A general 

meeting was held in the estate on Monday, 23rd 

inst , at which Mr. P. O'Brien, landlord of the hotel 

which had been occupied by the deceased, sought to 

prove a debt of £224 58. on the estate. The debt 

was for three months' rent prior to insolvency. 
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The proof of debt was objected to on the ground 
that it was a preferent claim which would have to 
be paid in full, and it was submitted that the 
creditor was in the position of a secured creditor, 
who could only prove for the amount due to him 
in excess of the value of his security. The chief 
clerk decided thatthe creditor had a right to appear 
at the meeting, and vote as a creditor, as, although 
he was to be paid in full, that was a matter touching 
the distribution of the estate, and did not deprive 
him of his status as a creditor^ and of the right to 
TOte at a general meeting. At the request of the 
objector the point was, however, referred by the 
chief clerk to the Court. At the same general meet- 
ing, held on Monday, Mr. T. J. Davey, as trustee 
for the estate of Lizzie Trump, widow of the insol- 
vent, presented a proof of debt for £1022 15s. 4d., 
but it wiu objected to by Mr. Jacomb, as proxy for 
Kirkby and Co., on the ground that there were no 
particulars furnished. The chief clerk rejected 
the proof, on the ground stated, but referred the 
the question to the judge at the request of the 
objector. 

Both points were argued this morning before His 
Honor. Mr. Fink appearing in support of Mr. 
Davey 's proof and against Mr. O'Brien's; and Mb. 
Brahah appearing on the other side in each case. 

His Honor, in giving his decision, said that he 
should uphold the decision of the chief clerk on 
both points. His opinion was that a preferential 
creditor could appear at the meeting, and also that 
the particulars given in the second case were not 
sufficient. He should also follow the principle 
adopted in other courts, and should take the cases as 
in the nature of appeals from the decisions of the 
chief clerk, and aUow £2 2s. costs to Mr. Braham. 



Lunacy Jurisdiction. 
(Before Mr. Justice Molesworth.) 

May 1. 
Ee Walter Henry Marris (a lunatic). 
Where a person Has obtained cm order a/ppointing 
him committee of the person and estate of a lunaHc, 
but has been unable to give the necesstvry security , 
the Court will not appoint the executor of a vnll 
under which the lunatic is entitled to property as 
committee in his place without a reference to the 
master, — Where the committee of a lunatic has 
died having incurred costs, his personal represen- 
tative is the proper person to move for re-imburse- 
ment out of the estate. 

Mr. Neighbour applied for an order revoking 
the appointment of Wm. A. Marris as the com- 
mittee of the person and estate of the lunatic, and 
appointing Wm. Martin as committee in his place. 
Wm. A. Marris had been appointed committee by 
order of the Court of 26th June, 1882, but had 
been unable to find the necessary sureties, and it 
was desired to appoint a new committee. It was 
alfo asked that an order should be made for the 
payment of costs of a previous committee who had 



died. The facts sufficiently appear from the judg- 
ment. 

His Honor said: Mr. Thomas Marris died 
leaving some property and sons— > Messrs. Walter 
Henry, John Thomas, William Alfred Thomas, 
another son, and a daughter ; in all five. By his 
will he appointed executors, and the survivor of 
whom appointed Mr. Wm. Martin his executor, 
who held Thomas Marris' property as to one-fifth 
for Walter Henry Marris, who had become a lunatic 
for many years in public lunatic asylums. John 
Thomas Marns took proceedings to have him 
formally found a lanatic, and obtained a reference 
to the Master in Lunacy to report as to property 
and maintenance, and appoint a committee of the 
person and estate, and by an order made on March 
14, 1878, he was himself appointed, and incurred 
costs which the Master reported should be paid. 
But he seems to have done nothing else. He died 
Aug. 1, 1880, and his brother, Wm. Alfred Marris, on 
June 26, 1882, obtaining an order appointing him 
committee on giving security, but was unable to pro- 
cure it. He did nothing. Mr.Wm. Martin now applies 
with the consent of Wm. Alf. Marris and the solicitor 
of John Thomas Marris, and some testimonial of 
fitness that the order of June 26, 1882, be revoked^ 
and that he (Wm. Martin) may be appointed com- 
mittee, and that the estate of the lunatic now in 
bis hands, as representative of Thomas Marris may, 
after payment of the costs of the application, and 
the costs, charges, and expenses of the petition in 
the matter, and of and incidental to the inquiry, 
and the proceedings for the appointment of John 
Thomas Marris be invested, and the proceeds ap- 
plied for the maintenance of the lunatic. I am 
not prepared to appoint Martin as committee with- 
out a reference to the Master, but if he wishes to 
take the carriage of an order, shall refer it to the 
Master to inquire and report of what the estate of 
the lunatic now consists, and- to appoint a proper 
person to be committee of the person and estate, 
and to approve of the security to be given by such 
person. Reserve further directions and costs. As 
to the costs of John Thomas Marris, it may be a 
question how far they should be allowed, and it is 
for his present representative to move for them. I 
shall direct the Master, on the application of such 
personal representative, to tax them so far as he 
thinks they should be allowed ; also refer as to 
maintenance. 



Probate Jurisdiction. 
(Before His Honor Mr. Justice Molesworth.) 

June 26. 
In the Will and Codicil of Janet Eliza 

Mitchell. 
Practice — ProbcUe — Will and eodieil — Probate 
gra/nted to executor of wilL 
The testator made a will appointing two execu- 
tors, he subsequently made a codicil, by which he 
revoked the appointment of one of the executors of 
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hifl ^iU, and appointed a ffeah executor to his 
codiciL The codicil did not revoke the will in any 
other respect. The executor of the codicil re- 
nounced probate. 

Mb. Topp moved that probate of the will and codi- 
cil be granted to the remaining executor of the wilL 

His Hokob granted the application. 



4 June 26. 
Ik the Will of Gborob Dodd. 
Practice — Probate-^Jwrai of affidavit not ahawing 

month in which affidavit was 9wora, 

The jurat of the affidavit of the executors did 
not state the month in which the affidavit was sworn« 

Db M'Inbbnet submitted that the omission was 
a mere clerical one and' immaterial.* 

His Honor refused the application, and held 
that a fresh affidavit would be necessarj. 

In thb Will of Hembt Nobth. June 26. 
Practice — Probate — Two wiUe — Second wM o/ppoirU- 

ing no executors --Probate of both documents to 

exectUors of first will, * 

The testator made a will disposing of all the 
property he was then possessed of and appointing 
executora He subsequently acquired other property 
and disposed of it by a second will, appointing no 
executors, and not mentioning the first will in any way 

The advertisement was for probate of the will 
and codicil. 

Mb. Neiobboub applied for probate of both wills 
to the executors of the first wilL As the second 
will did not revoke the first, the two documents 
can be taken as constituting one will {In the goods 
of Griffith, L. R. 2 P. & M. 457). 

His Honob, after expressing doubt as to whether 
the advertisement was regular in calling the second 
will a codicil, granted the application following In 
the goods of Griffith, 

— June 26. 

Ik the Will of Jambs Habvbt. 
Practice — Probate — A ItercUionof wiUaftercUiestaition 

The testator by his will left his wife sole 
executrix, and appointed two trustees who wevi 
to act only in the event of his wife dying before 
him. The name of one of the trustees had been 
struck out after attestation. The affidavit of 
the executrix stated that the alteration had been 
made by her at the request of the testator and, 
in his presence. 

Mb. Babbett moved for probate of the will as 
altered to the executrix. 

His Honob granted probate of the will as it 
originally stood. 

— — — - June 26. 

In the Will of Fbancis Andebson. 
Practice — Probate — Mis-statement of date of exeetk- 

turn ofwiU in affidavit. 

The testator left a will bearing date the 18th 
August, 1875, The affidavit of the executrix stated 
that the will was executed on the 18th August, 1874. 



Mb. Topp moved for probate to the executrix 
and submitted that the error was a mere clerical 
one, and immaterial. 

His Honob refused the application, and held 
that a fresh affidavit was necessary. 



Jie Fbancbs Joliffk. 
Probate — Married wofnan — Caveat lodged onground 

that testator had no separate est€Ue^-Practice^^ 

Costs. 

Rule nisi calling upon the caveator, the 
husband of the testatrix, to show cause why pro- 
bate should not be granted to William iiassett, the 
executor. 

Mb. Topp moved the rule absolute ; Mb. Fink 
showed cause. 

The question here was whether the testatrix had 
any separate estate. All that could be considered 
so was about £300 in the Melbourne Savings Bank 
in her name, said to be from savings in a business 
carried on by her apart from her husband, who now 
claimed it. 

His Honob said it was his custom to grant 
probate if there was any separate property b^des 
that in dispute, and leave the question as to how 
much for future consideration. On the whole, he 
'would make the rule absolute, without prejudice, as 
between tfato husband and the wife's representatives 
as to its being separate property, and would give 
no costs. 

SOUTH AUSTRALIA. 



SUPREME COURT. 

In Banco. 
(Before Way, C. J.) June 23. 

Ramsay, Oommissioneb of Railways (appellant) 
V. Taylob (bbspondent). 

Railway — Liability of Commissioner — Fires — 
Negligence — Practice, In an action against the 
Commissioner of Railways for damage to th^ 
plaintiff's land, caused by a /ire spreading from 
the railway line it was shown (1) (hat one oj the 
commissioner's servants saw the fire prior to its 
spreading to the respondent's land^ but failed to 
give any signal of its existence, . or to take any 
steps towards putting it out ; and (2) that the 
line between the respondent's Jence and the rails 
had not been properly cleared away^ a certain 
malice stump with withered shoots growing there- 
Jrom, which enabled the fire to communicate wiih 
the herbage and vegetation Held, that these facts 
were sufficient evidence of negligence to go to a 
jury. Although the Local Court Act provides *Hhat 
the notice ofappealshaU be in uniting, signed by the 
party appealing or his attorney, and shall be lodged 
with the clerk of the court, or sent to him by post," 
it is sufficient ^ such notice be sent by telegraph. 
This was a moidon for a new trial, or to enter a 

nonsuit or verdict for the defendant (the appellant). 

The case was originally tried at the Port Augusta 
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Local Oourt, and a Terdict entered for the respond- 
ent for X25. 

The respondent was the owner of certain land 
adjoining the railway line between Fort Augusta 
and Quorn. In the early part of the year one of 
the defendant's locomotives drawing a ballast truck 
wsu proceeding up the line, and on nearing the 
plaintiflTs land a servant in the employ of the 
appellant, who was travelling in* an open truck^ 
saw a fire within the boundary of the railway re- 
serve, and which subsequently spread over the 
respondents land and did considerable damage. It 
was proved that although the official observed the 
fire he failed to give any signal of its existence or 
take any steps towards putting it out It was also 
shown that *' skimming" — tha destruction of the 
vegetation between the rails and the fence- 
had been rendered ineffectual by reason of a mallee 
stump and withered shoots affording means of com- 
munication for ike fire to cross the "bkimmed" strip 
of land. 

Y. F. Smith, for the respondent : The notice of 
appeal is not in the fovm presciibed by the Act. 
Sec. 56 of the Local Court Act 1861 provides "that 
if any party shall be dissatisfied with the determi- 
nation of a Local Court upon a point of law or 
upon the omission or rejection of evidence, such 
party may» upon giving sach notice ^h hereiuafter 
mentioned, appeal to the Supreme Court . . • 
Provided that the party so dissatisfied shall either 
during the then sitting of the Local Court or within 
12 days thereafter give notice in willing to 
the clerk of the Court of his intention 
to apply to the Supi'eme Court for an order or rule 
in pursuance of this provision/' Secdou 68 pro- 
vides " that the notice of appeal shall be in wiiting, 
signed by the parcy appealing, or his attorney, and 
shall be lodged with the clevk of the Couro, or sent 
to him by post" In this case^ the notice was sent 
by telegri^b. 

W. Y. Sjfrmi for the appellant : The notice was 
signed by the appellant's attorney, and delivered to 
the telegraph clerk. Any authorised person could 
sign on behalf of the attorney, and the presumption 
is that the telegraph cletk at the terminus of th'e 
message was; authorised to sign on behalf of the 
sender. 

Wat, C. J.: Although the Act says that the 
notice of appeal shall be in writing, and lodged or 
posted, I do not think it is a sufficient objection 
that the notice was sent by telegraph. The 
telegram bore in the first place the signature 
of the party appealing, or his attorney or agent ; 
and at the other end of the telegraph line the 
officials would be the agents of the sender. The 
objection will be overruled. 
^ W. y. Smith now moved the rule niai absolute. 

Y. F. Smith showed cause. The question of 
negligence was one for the jury. It was the duty 
of the Commissioner to keep the line in such a 
reasonable condition as to prevent a fire spreading. 



W. Y. Smith (oantra) : It was the practice, but 
not the duty of the Commissioner to " skim " the 
ground adjacent to the rails. It was as much the 
duty of the respondent to keep the land inside, his 
boundary clear from inflammable material aa it 
was the duty of the Commissioner to keep it dear 
on ^the other side, if any such duty devolved on 
either. There was no evidence that the fire was 
caused by the act of the Commissioner or his 
servants. Before a verdict for the respondent 
could stand it was necessary that he should show 
that the- appellant caused the damage by an act of 
real and substantial negligence {Vatighan v. The 
Taff Yale Uaihoay Campcmy, 28 L J. Ex. 41 ; 
i Smith V, London and Sauth-Weetem Baikcay Cam- 
panyy L R 6 C. P. 98, and L. P. 6 C. P, U). 

Wat, C. J., now delivered the judgment of the 
Court : — ^The Act of 1874 imposes upon the Com- 
missioner of Kailways the same liabilities as if the 
undertaking were carried on by a private company 
or companies. The verdict was given in the Court 
below, on account of the burning of the respondent's 
paddocks, in consequence of a fire which arose upon 
the railway near Quorn. First, it is said that the 
commissioner is not liable because it is not shown 
that the fire was ignited by one of the railway 
engines. The evidence is that a ballast train waa 
going up the line, and one of the men who were in 
the train saw the fire as the train passed. It origi- 
nated on the line and spread to the adjacent land, 
and burnt the respondent's paddocks. In oases of 
this kind it would be almost impossible to get more 
direct evidence than that before the engine went 
along there ^was no combustion, but immediately 
the train passed the fire arose* The natural infer- 
ence would be, asspontaneous combustion is a som6- 
what rare phenomenon, that the fire was caused by 
a spark from the engine. That was the opinion of 
the jury who heard the casa It was held in the ' 
casejof Smith v. The London and SotUhrWeetem 
Bailtoay Company that that was sufficient evidence 
to go to the jury. It is not sufficient to show that 
the fire originated in consequence of a spark from 
the engine, because the Act of Parliament specially 
authofises the use of locomotive engines, and modem 
scienoe has not yet furnished us with an apparatus 
which will absolutely prevent the emission of 
sparks, and therefore to say that the Commissioner 
of Kailways should be liable for all fires would be 
to say that his liability should be absolutely a mea- 
sure. Therefore the courts in England have held 
that if reasonable precautions are taken, and yet, 
notwithstanding such precautions^ a fire arises, in 
England the company and here the Gommissionerof 
Bail ways could not be held liable. So far, therefore, 
as the emission of the spark is concerned there 
is no evidence of negligence. But the case is put 
in two ways. In the first place it is said that one 
of the servants of the Commissioner saw the fire, 
and if he had given a signal the fire could have 
been put out Secondly, it is said t^ the Com* 
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missioner did not keep the line in such a reasonable 
eondition as to prevent the fire spreading. On 
these points there was evidence to go to the jury. 
As regards the first point, one of the employ^ was 
riding in an open truck attached to the ballast 
train, and the evidence of the guard, the engine- 
driver, and the superintendent of the permanent 
way was to the effect that if the man had* given 
the proper signal it would have been seen by some 
of the other persons who were in the ballast train, 
the engine could have been stopped and the fire 
put out. It is clearly the duty of any person hav- 
ing a fire on his premises to take proper precautions 
to prevent its spreading. No such step was taken 
here, and that ground would be sufficient to establish 
the liability of the Commissioner of Railwaya But 
in my opinion there was also sufficient evidence on 
the other point. It is quite true, as submitted by 
the learned counsel for the Oommissioner, that there 
is no positive law requiring the Oomnybssioner of 
Hallways to destroy all grass, herbage, and timber 
on the railways ; but it is the practice of the com- 
missioner to " skim " the line — ^that is, to destroy 
the herbage within a certain number of feet of 
the rails or of the boundary of the railwaya 
Now it appears that on this particular 
spot there was an old mallee stump from 
which shoots had shot up, and over which the fire 
had travelled. When the fire ran along the grass 
on the line it seems to have come into contact with 
the dead branches of the mallee stump. It was a 
proper case to be submitted to the jury whether 
upon these facts there was negligence on the part 
of the Oommissioner. In the case cited of Smith 
v.The London and South-Western Railway Company, 
the line had been cleared and the grass left in heaps, 
and it was said that the fire was occasioned in this 
way. There it was held that the company was 
liable. In the case of Vaugha/n v. The Taff Vale 
B<xUy)ay Company, also cited, the second count 
alleged that the grass was growing upon a bank on 
the railway ; that the company well knew it would 
be ignited if a spark fell upon it, and that the fire 
was originated in this way. The evidence failed to 
establish that point, but the Oourt of Exchequer 
held that if it had been proved the liability of the 
company would have been established. The present 
case may not fall within that of Smith v'.The London 
and South'Westem Bailway Company, but it 
exactly falls within the allegation in the second 
oonnt]of Vaughan v.The Taff VcUe Railway Compcmy, 
and is covei^dd by the dicta in both cases ; that is, 
that the Oommissioner was bound to take reason- 
able precautions to prevent a fire originating upon 
the railway from spreading. Here was what 
practically amounted to a tinder box left upon the 
lin& The dead branches of the mallee ought to 
have been cleared away. It is certain, therefore, on 
boih points, that there was sufficiemt evidence for 
the consideration of the jury, and the verdict must 
stand Rule discharged with costs. 



(Before Way, O.J., Boucaut, J,, and Bundey, J.) 

July 7. 

Reg. v. . 

Gcming— 'Public place — The Totalisator Repeal Act 
(282 oj 1883) provides that every person betting or 
offering to bet by wcty of wagering or gaming in any 
publicplaee or in any place to which the public 
shall have access . . . shall be liable, &e, 
— Held that a bet made within an enclosure on a 
rc^ceoourse which was set apa/rt for the members of 
a cVub did not come within the provisions of this 
clause although such enclosure was previously a 
place to which tlie public were allowed access* 
Appeal from the Adelaide Police Oourt 
It was proved that the appellant made a bet of 
one shilling on the Morphetville racecourse on the 
10th May, 1884 ; that such bet was made inside an 
enclosure which was surrounded by a picket fence 
about four feet high to which the public were not 
admitted ; that both parties to the bet were inside 
the enclosure ; that the enclosure had prefiously 
been portion of the grand stand enclosure ; that to 
the grand stand and enclosure, except the por- 
tion fenced off, the public were admitted on 
payment of lOs. 6d.j that each person inside 
and outside the picket fence could converse 
freely, and those outside could see and hear, if they 
chose to listen, what was going on in the enclosure; 
that the only persons admitted inside the enclosure 
were the members of the S. A. Jockey Club ; that 
the whole of the racecourse was the private property 
of the S. A. Jockey Olub. The Police Magistrate 
held that such enclosure was a public place within 
the meaning of the act, or a place to which the pub- 
lic had access, and convicted the appellant 

Stmon, Q.O., for the appellant : The words of 
the case itself deal with a different condition of 
things to that contemplated by the Act The case 
shows that the place where the wager was made 
was one to which the public was not admitted. 

Mann, Q.O. {centre^ : The erection of the picket 
fence was for the purpose of evading the Act, and 
in construing the latter the Oourt must look at what 
the legislature intended to suppress. If the Legis- 
lature intended to stop at the suppression of betting 
in public places the Act would not have gone on to 
say, '' or places to which the public shall be per- 
mitted to have access.** If the club had provided a 
room, that would not have been a public place. 

Boucaut, J.: It seems to me that the sole ques- 
tion is whether the appellant is within the words of 
the Act I do not see how the distinction can be 
drawn between the privacy which exists in a garden 
and that which is established by the erection of a 
private room. 

Mann, Q.O. : If a picket fence four feet high is to 
be admitted as evidence of privacy, then a crease 
chalked on the ground would also establish privacy, 
for there can be no degrees in such a matter. 

Bundey, J.: It strikes me these words would 
require to be added to clause 2 to make your argu- 
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ment oonclnsiYe, '* Eyerj person betting or offering 
to bet within hearing." 

Wat, C.J. : I am of opinion that the ease must 
be answered in faror of the appellant It appears 
that the 8. A. Jockey Oiub are the owners of the 
raoeooarse at Morphetville, and that the publio 
had been admitted to this raoecoarse dsping the 
races on payment of a sum of money ; but after the 
passing of the Totahaator Repeal Act last session 
a small piece of ground within the boundaries of 
the ntoeoourse was fenced off by a picket fence fonr 
feet high, and to the piece of ground so enclosed no 
persons were allowed access except the members 
of the S. A. Jockey Club and the members of 
Tattersall's Club. No other persons than the mem- 
bers of these two clubs were allowed to enter the 
enclosure whether with or without payment 
During the races in May last the appellant, who 
was a member of the Jockey Club, made a bet of 
one shilling within this enclosure, and the question 
this Court has to decide is whether he is liable to 
the penalty provided in Clause 2 of Act No. 282 of 
1883.: In determining that question it appears to 
me tkat it is only necessary to read the enactment 
itself, which says: — ''Efery person betting or 
offering to bet by way of wagering or gaming in 
any public place or in any place to which the public 
are or shall be permitted tohave access whether on 
payment of money or otherwise .... shall 
be liable, Ac." Now, was this a publio placet 
Was it a place to w<hk)h the public were permitted 
to have access 1 I am of opinion that it was private 
property, and that the owners of it were entitled 
to ezdade or admit the public as they thought 
fit Were the public, to use the words of the 
dause, " permitted to have access f* The special 
case sent up to us for our opinion finds that the 
public could not have access ** whether on payment, 
of money or otherwise.*' Therefore it seems to me 
only necessary to read the plain words of the 
enactment to answer the casa Mr. Mann has 
said that what took place was a palpable evasion of 
the Act The answer to that is that we are not 
here to make the hiw, but only to expound it. 
If Ae legislature wanted to put down betting in 
priTate as well as public places it could easily have 
made a drastic law in plain terms so that everyone 
who ran might read. ' In other words if Parliament 
had wanted to prevtot the Jockey Club or Tatter- 
sall's Club from betting, it would have been very 
easy to secure that object by clear language. But 
if we are to read the words as they stand, Parlia- 
ment has not thought proper to do so. Hence there 
is no breach of the law and no penalty lies. With 
regard, therefore, to what Mr. Mann said about 
evasion of the Act, it is not necessary to anticipate 
such evasions. When a case of palpable evasion 
arises this Court, as it is bound to do, will be pre- 
pared to deal with it,but here we have only to give 
JQclgment with respect to admitted iiacts which 
lypear on the caie^ and these facts do not bring 



the appellant within the penal clause of Act 282 
of 1883. The case must, therefore, be answered in 
favor of the appellant 

BouoAUT, J. : Mr. Mann says that this is an 
attempt to evade the Act and the spirit of the Act. 
With regard to the evasion I am with the learned 
counsel, because it is not our duty to sit here and 
encourage eva ns of any Act, but I do not under- 
stand the learned counsel when he speaks about '*an 
evasion of the spirit of the Act " in a criminal 
case. The very foundation of the criminal law is 
that before a defendant can be found guilty he 
must come not only within the spirit of the Act, 
but within the literal words of the Act itself. So 
far as the learned counsel addressed his argument 
to the question of the evasion of the Act I am with 
him, but when he speaks of the ** spirit of the 
Act " or '' the intention of the legislature,'* the 
Court cannot listen to it Mr. Mann says that 
betting in public places is one of the evils which the 
legislature, in Act 282 of 1883, intended to *put 
down, and he says that the public had access to the 
enclosure where the bet was made and therefore it 
is a public place. Now I vtoture to say that, locfk- 
ing at the Act in its plain literal sense, such a 
case as that now before the Court is not one at 
which the Act points. This will easily be seen Isf 
reading the words referred to by my learned col- 
league. It in clear that the public had no acceeis to 
this place^only members of the 8. A. Jockey Club and 
of Tattersall's being admitted. The public had 'no 
more access to this reserve than they have to my 
garden, and to carry Mr. Mann's argument to its' 
logical conclusion, if a bet made within this en- 
closure comes within the provisions of the penal 
clause a bet made in my garden would also come 
within its provisions. I ain not speaking with 
any degree of friendliness to betting. If people 
choose to bet they are punishable if they do so at 
certain times and at certain places, but this is not 
a case in which this Court is to say that betling 
under such circumstances as those detailed here is 
punishable. If the legislature in its wisdom 
determines to isay fiiat there shall be no betting 
anywhere and that a bet made within the hekifing 
of afly member of the community is punishafble, 
then people would be careful to bet in a whisper, 
but before they can be brought within a penal 
statute su6h as this the words of the enactment 
must be express. I concur in the view taken by 
my learned oolleaigue. 

BOKDET, J. : It seems to me that in order to give 
effect to the argument of Mr. Mann, the foUbwing 
words should l^ added to the clause, << or within 
the hearing of any person." I am strengthened in 
that view by the knowledge whichlgaiued elsewhere 
when the Police Act was under consideration. 
Those words were put into the Police Act to pre^ 
vent all sorts of evasions which would otherwise 
have been posnble. Those words al:^ not here, and 
therefore we must assume that the leg^ature chy 

m 
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the law. We sit here to administer it. 
Appeal upheld. 

VICTORIA. 



SUPREME COURT. 

SiTTiNos IN Banco. 

(Before their Honors Mr. Justice HigiDbotham and 



not intend them to apply. We do not sit here, as I The Court held that the plea was bad. It 
the learned Chief Justice has pointed out, to make I amounted to this, that the defendant was carrying 
^i__ 1 — tTT_ _.x t. — 1.^ -j„.-_:-x^_ iL Q^ Ijjg business in an inoffensive manner, and then 

he proceeded to make certain erections and improve- 
ments with the object of preventing any public 
or priyato nuisance arising from the works, and 
that these alterations resulted in causing the griev- 
ances of which the plaintiff complained ; that the 
plaintiff was aware of the alterations and gave his 
consent, and be could not be heard to complain of 
the consequences. The plea was intended to raise 
the equitable doctrine that the plaintiff acquiesced 
or lay by ; but to deprive the plaintiff of his remedy 
it must be shown that he did \i*i by and acquiesce. 
The only fact alleged here was that the defendants 
were making certein alterations in their works 
which they had a perfect right to do, and the plain- 
tiff could not complain of them till the result showed 
whether they were likely to do him any injury or 
not He knew the object of the works was to pre- 
vent a nuisance, bat if it did not have that result 
he had a perfect right to complain. 

Demurrer allowed ; judgment on the second plea 
for the plaintiff. The verdict for the plaintiff for 
je200 to stand, with the costs of the trial, so far as 
the taxing master allowed them, and the costs of 
the demurrer, but not the coste of the rule. 



Mr. Justice Holroyd.) 

CooFBR V. Danqerfield. Juuo 30. 
Nuigance — Plea on equitable grounds of acquieecence 
— Demurrer — Proof of acquiescence — Costs, 
Action by the plaintiff against the defendant for a 
nuisance caused by the defendants mill, kc. The 
declaration alleged that the nuisance was caused — 
first, by the defendants allowing large quantities of 
smoke and soot to issue from the furnaces ; second, 
by allowing iron scale, ashes, and other offensive 
matter to proceed from the furnaces and scatter 
themselves over the plaintifi*8 premises ; third, by 
causing a vibration in the plaintiff's house by a fan 
or blower on the defendant's foundry ; fourth, by 
vibration caused by a Chilian mill ; fifth, by allow- 
ing soot, kc^ to accumulate between a wall on the 
plaintiff's land and a wall on defendante'. The 
defendants pleaded — firstly, not guilty ; and 
■econdly, on equitable grounds, that the defend- 
ants had carried on the business of ironfounders, 
which was a necessary and useful business, in a 
proper and inoffensive manner, and with the 
view of preventing a public or private nuisance 
they had, within the last three years, made large ad- 
ditions and improvemente to their place, and that 
die plaintiff was aware of the alterations being made 
and the reasons for them \ that he acquiesced in 
them, and was contented that they should be used 
for the purposes of the business. The plaintiff de- 
murred to Uie plea as being no answer to his action, 
and he also replied to it, alleging that he sued for 
other matters than those referred to in the plea. 
The demurrer was not made till the occasion 
of the trial, when it was necessary to amend the 
plea. The jury found a verdict for the plaintiff as 
to the existence of the nuisance on the second, 
third, and fifth issues, but they held that the plea 
of acquiescence had been proved, and on that plea 
gave a verdict for the defendants. The question 
of law as to whether the second plea, if proved, 
was an answer to the action, now came on for 
argument. - The plaintiff also contended that there 
was no evidence that he had ever acquiesced 
in the erection of the buildings by the defendant 
The jury assessed the damages to the plaintiff at 
£200 if the Court should consider him entitled to 
any. 

Mb. Webb, Q.C., and Ma. Isaaos appeared for 
the plaintiff; Db. Madden and Mb. Topp for the 
defendants. 



July 2. 

The Queen v. Quinlin eseparte Sampson. 

Mining Statute 1865 (I^o. 291,) sees. 230 and 244 

— Dissolution of partnership — Judge not taking 

accounts between the parties or taxing costs at 

proper time — Appeal not certiorari /proper remedy. 

Bule nin to quash a decree of the judge of the 

Court of Mines at Daylesford, in a suit of Morin v. 

Sampson. 

Sib Bet an O'Loghlen moved the rule absolute ; 
Db. Madden showed cause. 

Mb. Justice Hioinbotham said that the suit was 
a partnership suit, in which the plaintiffs prayed 
for a dissolution of their partnership in a mining 
claim with the defendant Simpson, and that the 
assets should be sold and the rights of the partners 
adjusted. On November 16, 1883, the learned 
judge pronounced his decision, which was entered 
in the register of the Court in these terms : — 
'' Decree as prayed, costs to the plaintiffs.'' It was 
alleged by the defendant that the judge did not, in 
fact, take the accounts between the parties ; that 
he did not tax the plaintiffs' costs, as he was bound 
by the Mining Statute 1865, section 230, to do, at 
thehearing or at the time of pronouncing his decision, 
and that these acts were done after the decree was 
pronounced. It was contended for the defendant 
that the decree which had been drawn up, and 
which contained the particulars of the judge's 
decision upon these points, was really a second 
decree, which the judge had no power to make, and 
that therefore it was a nullity. The facts alleged 
by the defendant's afldavite to have taken place 
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after 16th November were denied by the plaintifis, 
but it was not necessary to decide upon the conflict 
of statements. Assuming the defendant's allega- 
tions to be correct, they only showed that the judge 
erroneoasly exercised his jurisdiction. He had, 
however, to make a decree such as it was 
alleged he pronounced, or such a decree as had 
been drawn up. Any of the parties might have 
appealed to the chief judge from the decree that 
was pronounced, or if dissatisfied with the terms of 
the decree as it was drawn up might have applied to 
the judge to settle it. Either of these proceedings 
would imply that the court had jurisdiction, though 
it had been exercised erroneously; but as the 
removal of the decree of the Court of Mines by 
certiorcMri was expressly prohibited by section 244 
of the statute, it lay upon the party who sought to 
quash it in this way to show that there had been 
a manifest and total want of jurisdiction or fraud. 
This the defendant had failed to do. The rule to 
quash the decree and subsequent proceedings would 
therefore be discharged. 

Mb. Justice Holboyd concurred. He was of 
opinion that this was not a matter for eertiorari^ 
because the judge clearly had jurisdiction to settle 
the decree, .fuming that he did not tax the 
costs or take the accounts between the parties at 
the time of making the decree, still it was within 
his jurisdiction to do so afterwards. The de- 
fendant's objection was practically that the decree 
as drawn up was not the decree as pro- 
nounced. The affidavits, however, showed that the 
defendant had received notice of the intention to 
draw up the draft decree, aud he did not attend. 
If the decree was drawn up wrongly, the defendant 
could have applied to have it altered, in accordance 
with the decree as pronounced, and if the appli- 
cation for the alteration was refused, he could have 
appealed. 

Kule nisi to quash the decree of the judge of 
the Court of Mines and the subsequent proceedings 
discharged. , 

July 4. 

Hulls (bkspondbnt) v. Thb Commebcial * Bank 
(appellants). 

Banker and customer — Dishonor of cheque — Banker 
not liable to customer for the dishonor of a cheque 
where the sum of money for which the cheque is 
drawn is not filled in in the body of the instrt^ 
ment. 

Appeal from the County Court Melbourne. 

The action was brought by the respondent 
against the appellants to recover damages for the 
dishonor of a chequa The respondent in drawing 
the cheque had omitted to fill in the body of the 
cheque, but had in the left hand corner written 
"X5," otherwise the cheque was in the proper 
form. The appellants dishonored the cheque and 
returned it with the endorsement that it was 



Irregular. The judge gave a verdict for the respond- 
ent, with Is. damages. 

Mb. Pubvss and Mb. Hodges for the appel- 
lants ; Mb. Hood for the respondent 

Mb. Justice Hiqinbotham, in delivering the 
judgment of the Court, referred to Saunderson v, 
Fiper^ 6 Bing. N. C. 561, and Oarrard v. L&ujis^ 
10 Q. B. D. 30, and said that the statement in the 
body of a cheque is the dominant and essential 
mode of expressing this essential element of a valid 
complete instrument, viz., the sum of money, and 
until this portion is filled in the instrument is in- 
complete, and the banker is not liable to an action 
at the suit of the customer for refusing to honor on 
presentment a cheque thus imperfect. 

Appeal allowed and judgment entered for the 
appellants, with costs. 

Matthews v. Mobrah. July 4» 
Slander of tUls. — Gavea$ lodged against the issue of 

a lease on a JictiHous daim on behalf of ffsr 

Majesty — Bvidenoe ofmaliee. 

Bule nisi to enter a nonsuit 

Mb. C. a Smtth and Mfi. Box moved the rule 
absolute ; Mb. M'DsBMorr and Db. Maddeh 
showed cause. 

The action was brought to recover damages for 
slander of title. The plaintiff was a selector of land 
mear Warragul, and was entitled to a lease from 
the Crown. The lease was sanctioned by the Lands 
department, but before it was issued from the Titles 
Office a caveat was lodged by direction of Mr. 
Morrah, in which it was claimed that the Queen 
had an equitable interest in the land. It subse- 
quently appeared that the Crown did not claim any 
interest in the property, and Mr. Morrah said that 
the only reason he knew why the caveat was lodged 
was that it was to protect the Commercial Bank, 
which had a claim against the land. He stated 
that he acted under the direction of the then 
Minister of Lands, but he could not remember the 
reasons why the order was given. The caveat was 
removed in a few weeks, but the plaintiff alleged 
that owing to the delay caused by its having been 
entered he sustained damage. He had made ar- 
rangements to mortgage the land, and had paid 
expenses in the preparation of the mortgage. The 
jury gave a verdict for the plaintiff, damages £17. 
The defendant applied that the plaintiff should be 
nonsuited, on the ground that no evidence had been 
given that he had acted from malice to the plaintiffl 
Malice was an essential ingredient to sustain an 
action for slander of title. The defendant had 
merely acted on the direction of the Minister. It 
could not be expected that after the time that had 
elapsed, and the great number of cases that came 
before him every day, that he should remember the 
details of this case. 

Mb. Justice Holbotd said that the defendant 
had put in a purely fictitious daim on behalf of 
Her Majesty to this land. There was no pretence 
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whatevec that the Crown had any interest in it 
That was sufficient evidence to go to the jury that 
the defendant was actuated by malice. 

Mb. Box said that the defendant never saw the 
plaintiff, and could have no ill-feeling towards him, 
and, according to all the authorities, it must be 
shown in an action for slander of title that the 
defendant was influenced by malice. 

Thb Cou&t held that there was evidence of 
malice to go to the jury, and discharged the rule to 
enter a nonsuit. 



OSANT V. QlLLIOAN. July 5. 

(7<Mmty Court StatuU 1869 {No. 345), sec 120— 

County Court Rules, 269 and 271. Appeal — 

Appeal ease irregularly drawn up — ReapovderU 

not agreeing to or dieeerUing from case prepared 

by appellant. 
. App^ from County Court, Melbourne. 

Mb. Hodoks for the appellant ; Mb. Hood for 
the tespondent. 

The action was brought by the appellant against 
the respondent, a poUoe constable, to recover 
damages for fake imprisonment. The judge non- 
suited the appellant. The appeal case was drawn 
up by the appellant's attorney, and a copy was 
sent to the respondent's attorney, who made certain 
alterations in it The case was then sent to the 
judge, who settled the statements in it without 
former communication with the respondent, 

Mb. Hood contended that the appeal case was 
irregularly drawn up, as by the rules the judge 
had np power to settle a case until the respondent 
had stated whether he di»pproved of the 
draft as prepared by the appellant, and that the 
respondent had not disapproved of it, but 
merely indicated his desire tiuit certain alterations 
should be made. 

Thb Coubt held that the case had been irregularly 
drawn up, and allowed the case to be placed at the 
bottom of the list, to give the parties an oppor- 
tunity of arriving at some agreement as to the facts 
in dispute. 



Atkinson v. Dehmbbt. July 5. 

Ihdaralion inconsistent with evidence — Amend- 
ment — Cost of witnesses — Practice. 
Rule nisi to enter a verdict for the defendant 
The plaintiff recovered damages for injuries he 
had received through the negligence of a servant 
of the defendant The declaration alleged that a 
servant of the defendant named Waldron was in 
charge of the defendant's dray, and that owing to 
hib negligence the dray came into collision with the 
plaintifi's bij^gy, and the plaintiff was thrown out 
and injured. At the trial the jury found that 
Waldron was not in the defendant's employ, but in 
his son's, and that the injuries were caused through 
the negligence of a servant of the defendant's named 
Bvuce. ' 
Ob*. li^AimaKand Mb. Mitohbll, for the defend- 



ant, contended that as the declaration was not borne 
out by the evidence, the plaintiff could not recover, 
and that a verdict should be entered for the 
defendant. 

Mb. Fubvbs and Mb. Hodges for the 
plfiintiff, applied to amend the declaration by 
striking out Waldron's name, and leaving it gene- 
rally that the accident was caused by the negligence 
of a servant of the defendant. 

The Coubt held that the amendment should be 
allowed, and that the verdict should stand ; but 
that the plaintiff should pay the costs of the rule, 
and also the costs of the witnesses called by the 
defendant exclusively to prove that Waldron was 
not his servant, and that the plaintiff should not be 
allowed the costs of the witnesses exclusively called 
by him to prove that Waldron was in the defend- 
ant's service. 

EdcpoflrU Tobias, July 7. 

The Fisheries Act\%lZ {No.^1^), sec. 34. Tahmgfiah 

of less weight than prescribed by law — Bvidenee. 

Order nisi to prohibit the justices of Melbourne 
from enforcing a conviction against one Reuben 
Tobias, by which he was fined for ** taking" fish 
under weight The evidence was to theeffoct that 
the market inspector found a basket of fish in the 
possession of a third person in which there was 
fish under weight. In the basket there was also 
an invoice purporting to be signed by Tobias, but 
beyond this there was no evidence that Tobias did 
** take" the fish, nor that the invoice was signed by 
him. 

Mb. Tatlob moved the rule absolute. No cause 
was shown. 

The Coubt held that there was no evidence to 
support the conviction, and made absolute the order 
to prohibit its being enforced. 

July 8. 

(Before their Honors Mr. Justice Williams and 

Mr. Justice Holroyd.) 
Febbell v. The Ihpebial Fibh Insubanoe 

Company. 
Common Law Procedure Statute 1865 (N'o. 274), 

sec 266. Matter referred to arbitrcUion — Power of 

judge over costs of the award. 

Summons referred to Court. 

Mb. MaoDbbmott appeared for the plaintiff, in 
support of the summons ; Mb. Hodges, for the de- 
fendants, to show cause. 

The action was brought against the defendant 
company to recover a sum due on a policy of ^x^ 
insurance on some hay. The defendants offered 
£200. The plaintiff claimed ^290. After the 
action was brought an application was made to a 
judge in Chambers to stay proceedings and to refer 
the dispute to arbitration, as provided by one of the 
conditions of the policy. The order was made, but 
no x)rovision was made for the costs of the arbitra- 
tion. The plaintiff then took out a summons to 
have an addition made to the order that the costs 
of the arbitration should depend on whether the 
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plaintiff was awarded more or less than the sum 
offered to him by the oompany, and this sammona 
was referred by Mr. Justice Higinbotham to be 
dealt with by the Coart. It was contended for the 
defendants that under the 266th section of the 
Common Law Procedure Act, under which the 
reference to arbitration was made, the judge had no 
jurisdiction over the costs of the award. 

Thx Coubt was of opinion that the judge had no 
power to make any provision for the costs and that 
the summons should be dismissed. 



Rbo v. Pebrt, eaparie Bbown. July 8. 
Licetuing Aet 1876 {No. 566), see, ll-^Justice of 

thePeaee SiaUUe 1865(i\ro. 267), M69. 117 and 123. 

JfisHcee eonviciing under sec, 11 of Licensing Ad 

have no ^power to order ^ in defoAdt ofpaii^meni^ im- 

prieonment for a definite time. 

Order nisi to quash a oonyiction made by the 
justices of Melbourne against one Louisa Brown, 
for refusing admittance to mi officer of police. The 
conviction directed that if the defendant did not 
pay the fine the amount was to be recovered by 
distress, and in default of sufficient distress,- the 
defendant should be imprisoned for four days. 

Mr. Ohoulet showed cause ; Mr. Hodobs and 
Mr. M*Intyrr moved the rule absolute, and sub- 
mitted that the justices had no power to make the 
order directing imprisonment for a definite time in 
default of payment The Licensing Act provided 
no means for enforcing the penalty, and therefore 
under sections 117 and 123 of the Justices of the 
Peace Statute there must, in the first instance, be 
a warrant of distress issued, and if that warrant 
were returned unsatisfied the justice to whom it 
was returned, or some other justice, might direct 
imprisonment. 

Thb Oourt held that the justices imposing the 
fine had no power to make the alternative order 
for imprisonment for a definite time, and quashed 
the conviction. 



July 8i 
Keg. v. Walsh aitd Others, exparte Pbndbeioh. 
Licensing Act 1876 {No, 566), sees. 54 amd 61. 
Customs and Excise Act 1862 {No. 147), sec, 
143 — Person holding licence under the Customs 
and Excise Act 1862, and selling liquor contrary 
to his licence, can he convicted under sec %\ of the 
Licensing Act 1876. 

Order nisi to prohibit the justices at Hawthorn 
from enforcing a conviction against one Adam 
Pendreigh for selling liquor in less quantities than 
he was authorised to do by his licence. 

The defendant, Pendreigh, held a wholesale wine 
and spirit merchant's licence under sec. 143 of the 
Customs and Excise Act 1862, by which he was 
entitled to sell liquor in quantities of not less than 
two gallons. He was summoned and fined under 
sec. 61 of the Licensing Act 1876 for selling 
liquor contrary to his licence. 



Mb. Chomlst showed cause, and referred to 
eoi^^te Wylicy and exparU Butler 4 A. L. T. 41. 

Mb. Taylob moved the rule absolute, and con- 
tended that defendant ought to have been sum- 
moned under sec. 54 of the Lioensing Act 1876 
for selling liquor without a licence^ and not under 
sec. 61 of the Act for selling liquor otherwise than 
in the quantity and manner authorised by his 
licence, and submitted that the provisions of sep. 
61 of the Lioensing Act did not apply to persons 
holding licences under the Customs and Excise 
Act 1862. 

The Coubt held that as the defendant had sold 
liquor in less quantities than he was authorised to 
do by the license issued to him under the Customs 
and Excise Act 1862, he could be prosecuted under « 
the Licensing Act for selling liquor otherwise than 
he was entitled to do under his licence, and duh 
charged the order. 



O'Shanasst v. Littlbwood. July 9^ 
Contract for ihesaieof Icmd — Misrepresentation as 

to area — Compensation — Pleading, 

Demurrer to replication. 

Mb. Webb, Q.C, and Mb. Hodges for tfa^ de- 
fendant, in support of the demurrer ; Db. Madden 
and Mb. Mitchell for the plaintifi^, in support of 
the replication. 

The plaintiff sued th^ defendant to recover 
damages for an alleged breach of oontraot 
Plaintiff alleged that he had agi^d to pur- 
chase from the defendant, and the defendant 
had agreed to sell to him, the Lower Moira 
station, consisting of 4,983 acres of freehold 
land, and 18,800 acres of land held under licence 
from the Crown under the Land Act, 1869, the 
price to be paid being £16,194. The contract of 
sale provided that no error or mistake should annul' 
the contract, but that compensation should be 
given, to be decided upon by arbitrators. It was 
further stated that the defendant, instead of giving 
to the plaintiff 18,800 acres of land, held under 
licence, gave possession of only 13,000 acres ; 
that the plaintiff was entitled to compensa- 
tion for the difference ; that the defendant had 
waived any claim to have the matters in dispute 
referred to arbitration, and the plaintiff therefore 
sued for the loss he had sustained by receiving only 
13,000 acres instead of 18,800 acres* The defend- 
ant pleaded that by the conditions of the sale the 
plaintiff was to make any requisitions on the de- 
fendant's title within 10 days, and that after re- 
ceiving the particulars of the defendant's title to 
the land he made no objection. The plaintiff re- 
plied that the defendant had produced a licence for 
the occupation of the land, and had represented 
that this licence was for 18,800 acres of land j that 
he knew the representation as to the area to be un- 
true ; that the plaintiff was not aware of the extent 
of the property, but that he was induced by- the 
tepresentationB of the defendant not to jQ)>jtlofr t^ ^ 
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the title. The defendant demurred to the replication 
on the ground that it was for a different cause of 
action than that referred to in the declaration. 

The Court held that the defendant's plea was 
bad, and was no answer to the action. That the 
conditions of the contract provided only that the 
plaintiff should be taken to accept the title of the 
defendant to the property, but did not deprive the 
plaintiff of hiB right to require compensation for 
any mistake made in the description of the property. 
The demurrer was therefore overruled and judg- 
ment given for the plaintiff. 



July 10. 
■Rko. V, HiNTOK, exparte M'Manls. 

Innkeeper and giMsC — Under what circumstances 
lien of innkeeper over guest^e property may be 
defeated. 

Rule nisi to quash an order made by the justices 
in Petty Sessions at Melbourne. 

MBt Hood moved the rule absoute; Mb. Taylor 
showed cause. 

Hinton summoned M'Manus for the illegal 
detention of several boxes of clothing. M^Manus 
was the proprietor of an bote). Hinton went 
with his wife and family to reside at the hotel, and 
lived there for six weeks, being supplied with 
board and lodging during ijiat time. He made an 
agreement with M'Manus to pay him at the rate of 
£2 per week Hedid pay for two weeks,but at the end 
of the sixth week, according to Hinton, the landlord 
refused to supply him any further. There was then 
about £S due to M'Manus, who claimed a lien on 
Hinton's property in the hotel, and Hinton took 
proceedingjs to compel delivery of the property to 
him. The j ustices made an order against M'Manus, 
and it was now sought to have it quashed, on the 
ground that the justices had no power to make it, 
as an innkeeper had a lien upon the goods for the 
amount of his debtu 

Mb. Tatlob submitted that an innkeeper had a 
lien only in the case of a guest, but not where he 
made a special contract. The innkeeper was bound 
to supply all reasonable accommodation to a 
traveller, and if the guest did not pay him he could 
retain the goods of the guest till payment was 
mada But here the complainant was not a 
guest; he was merely a lodger, and a lodging- 
house keeper had no lien over the property of his 
boarders. 

Mb. Hood submitted that this was not the case 
of a boarder, but the complainant had gone to the 
hotel and dealt with the landlord as an innkeeper, 
and not as a lodging-house keeper. 

The Court was of opinion that there was 
evidence from which the justices might form the 
opinion that the complainant was not a guest at the 
hotel, and therefore the landlord had no lien upon 
the goods. The rule to quash the order of the 
ji^ioes was therefore diseharged. 



Hall v. Wabbubton. July 11. 

Ejectment — Adverse possession — Inference to be 

drawn from fence extending across boundary — 

Misdirection, 

Appeal from County Court, Melbourne. 

Mb. Bbtant for the appellants ; Mb. Hood for 
the respondent. 

The action was brought in the County Court to 
recover damages for trespass to land of the plain- 
tiffs, and at the trial it was altered to an action 
of ejectment The plaintiffs held a certificate of 
title for an allotment of land, including the portion 
in dispute. The defendant's mother owned an 
adjoining allotment, which she purchased a few 
years ago. There was a dispute as to the right 
to the possession of a small strip of ground on the 
boundariesofthe two allotments, the plaintiffs claim- 
ing the ground under the certificate of title, and the 
defendant as under adverse possession for more 
than 15 year& Evidence was given for the plain- 
tlflb to show that the defendant, or those through 
whom he claimed title, could not have been in 
exclusive possession of the property for the time 
stated, inasmuch as within the 15 years there had 
been a fence in existence over a portion of the 
property which marked the boundary between the 
two allotment& This fence was not continued 
the whole length of the boundary, but at the 
trial the judge told the jury that they might infer 
that it had been continued across the boundary 
between the two allotments. The jury gave 
a verdict for the plaintiffs, and the defendant 
appealed. 

Thb Coubt held that the direction of the judge 
of the County Court was wrong, and allowed the 
appeal 

Thompson v. Jambs. July U. 

Mining Companies Act 1871 (iTa 409), sec. 38— 

Minute book of committee not a **book of ctccount" 

Special case stated by justices at Sandhurst. 

Mb. Helm for appellant; Mb. Isaaos for re- 
spondent. 

The defendant was the manager of the South 
Devonshire Beef Company, and the complainant was 
a shareholder in the company. The defendant was 
summoned by the complainant for not allowing him 
to inspect the minute book of the committer The 
justices fined the defendant Is., and he appealed. 
The Mining Companies Act, No. 409, sec. 38, 
directed that " all books of account " should, during 
office hours, be open for the inspection of share- 
holders and creditors, and the question was whether 
this minute book was a book of account or not It 
was contended by Mr. Isaacs that it was a book of 
account, as it contained entries of accounts presented 
by the manager for payment to creditors and passed 
by the committee. 

The Court held that it was not a book of ac- 
count, but only a minute book, and allowed the 
appeal. 
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July 12. 
Bruce v. Garnstt, re Beidul 

Inairwnents cmd Secv/rUies Statute (Bills of ScUe) 
1876 (No, 557), see, 15 — Contract /or letting and 
hiring ^Beal contract not pat intowriting — Howse 
V. Glowry, 8 V. L, R. (L.) 280, foUotved, 

Appeal from a decision of justices on an inter- 
pleader summons in an action of Bruce v. Garnett, 
The plaintiff obtained a judgment against the 
defendant and issued execution. Reidle claimed 
the goods seized in execution under a contract of 
letting and hiring. This contract was duly 
registered under Act No. 557, and recited that, in 
consideration of the sum of £385 then paid by 
Reidle to Qamett, the goods were sold to him by 
Garnett and that he then hired them to Garnett 

The facts were that Garnett at the time owed 
Reidle a sum of £307 on a bill of exchange, and 
Reidle threatened to sue for it. There was also a 
sum due for rent, which Reidle promised to pay if he 
obtained the goods. There was another account for 
£10 10s., which Reidle also promised to pay, and 
he gave Garnett £10 in cash, these sums altogether 
making up the £385 which purported to be the 
amount paid by Reidle. The plaintiff contended 
that this contract was bad, as it did not truly state 
the consideration for it. The justices, however, 
overruled the objection, and held that Reidle was 
entitled to the goods. 

Mb. Hood for the appellant ; Mb. Helm for the 
respondent. 

Mb^ Justice Williams, in delivering the judg- 
ment of the Court, said the case seems clear. I am 
not prepared to say that I would carry the decif<ion 
in the case of Bowse v. Glowry^ 8 Y. L. R (L.) 280, 
further than it has gone. Tet, so far as it ha? 
gone, I am not prepared to cast any doubt upon it. 
That case is decisive of the present one. The Act 
provided that the real contract shall be put in writ- 
ing. In this contract was a statement of a con- 
sideratioa that did not take place. The cases of 
Sxparte Rolph, 19 Ch. D. 98, and Exparte Frith, 19 
Ch. D. 419, are also conclusive on the point. The 
appeal will be allowed and judgment given for the 
execution creditor. 



July 14. 
The Queen v. Thomas Philps, exparte The Gbamta 

Company. 
Mining Statute l^^b (A^o. 291), sec. 101, svh-sec, 
(w.) — Contract within meaning of section — Juris- 
diction ofwa/rden — Prohibition. 

Rule nisi for prohibition to restrain the warden 
at Wodonga from proceeding to enforce an order 
made against the Granya Company and others for 
payment of a sum of £30 to Thomas Philps. The 
Granya Company, which was registered as a no- 
liability company, held a claim adjoining the Mari- 
tana Company, which was not registered. The Mari- 
tana Company was divided into five shares, of which 



the Granya Company purchased two shares ; but it 
was alleged by the Granya Company that it had 
never obtained possession of the ground, that the 
land[ was worked by the other partners, and 
that it had never received any of the gold 
raised from the mine. The complainant, Philps, 
sued the Granya Company and the three other 
owners of the Maritana mine to recover a sum 
claimed to be due to him for work done for the 
mine so far back as 1882. The warden made an 
order for payment of the amount claimed. It was 
sought to prohibit the enforcing of this order so far 
as the Granya Company was concerned, on the 
ground that the warden had no jurisdiction to 
make it 

Sib Bbtan OXoohlen moved the rule absolute. 
Mr. M'Debmott showed causa 

Mb. Justice Williams, in delivering the judg- 
ment of the Court, said that this was an application 
for a common law writ of prohibition to restrain 
the warden at Wodonga from further proceeding 
in a complaint against the Granya Company and 
three other parties. The company applied for the 
writ on several grounds, the first being that the 
warden had no jurisdiction to deal with tbe subject 
matter, as there was no '* contract** within the 
meaning of section 101 of the Mining Statute 1865 
between plaintiff and the defendant company. It 
was only necessary to deal ^th this ground. The 
Mining Statute 1865, section 101, gave jurisdiction 
to the warden to decide on all suits concern- 
ing or arising out of any contract respecting 
the working or using for mining purposes or other- 
wise in relation to mining on Crown lands, and 
concerning any money due in respect to such con- 
tract. The evidence relied upon by the complainant 
was this — that certain persons, five in number, 
held a mining tenement ; two of these persons 
disposed of their interests to the Granya Company. 
The Granya Company having purchased these 
interests desired to enter into possession, but the 
other three owners would not allow them to enter 
into possession. Before the transfer to the company 
took place, and before the purchase by the company 
of the two-fifths share in the mining tenement, the 
complainant was employed by the five owners of 
the ground to do the work the payment for which 
he now claimed. These facts were not in dispute, 
and the only question was what was the proper 
conclusion of law to be drawn from those facts. It 
was contended for the complainant that the Granya 
Company had become partners in relation to the 
working of the Crown land, and as such was bound 
by the contract made with Philps before the transfer 
was made to it, and before it had entered into 
possession. The Court did not concur with that 
argument, and was of opinion that there was no 
contract so far as the Granya Campany was con- 
cerned, and that the rule for a prohibition should 
be made absolute so far as enforcing a judgment 
against it was concerned. 
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Sittings in E<juity. 

(Before their Honors the Chief Justice, Mr. Justice 

Higin1»otham, and Mr. Justice Williams.) 

Merry y. the Q(7ben July 14. 
JBvidence — Necessary witnesseB residing out of juris- 
diction — Grant of commissidh to examine. 
Appeal from an order of Mr. Justice Molesworth 
in chambers, refusing to grant an application made 
etk behalf of the Queen and the Board of Land and 
Works to grant a commission to examine generally 
William Williams, John Badcock, and other wit- 
nesses residing in Great Britain. 

Mr. Webb, Q.C, and Mr. Worthington ap- 
peared for the Queen and the Board of Land and 
Works, in support of the appeal ; Mr. a'Beckett for 
Mr. Alex. Fraser and Mr. Germain Nicholson, two 
of the defendants, also in support of the appeal ; 
Mr. HiGGiNB for the plaintiff. 

The suit was brought by Mr. W, R. Merry 
Against the Queen, the Board of Land and Works, 
Messrs. Alex. Fraser, Germain Nicholson, and 
other persons interested in the contract made in 
1858 with the Government for the construction of 
the railway between Geelong and Ballarat The 
plaintiff was one of the original contractors for the 
construction of the line. Some disputes afterwards 
arose between the contractors and the GoYcrnment, 
and an action was brought against the Government 
to recoYer a sum of about £500^000, on account of 
moneys retained by the Board of Land and Works 
and for work done, for which sufficient payment 
had not been made. In 1870, the action against 
the GoYemment was compromised for the sum of 
£60,000, to be paid by the Crown to the parties 
interested. Mr. Merry alleges that this com- 
promise was made without his sanction and against 
his protest, and the suit is brought to haYe it set 
acdde, and an inquiry made as to what he is entitled 
to receiYe under the railway contract. In Septem- 
ber last an order was made on the application of 
Messrs. Nicholson and Fraser, two of thedefendants, 
who were parties to the compromise, and who were 
interested in the contract, that a commission should 
be granted to examine witnesses in England. The 
witness whoseevidenceit was chiefly sought to obtain 
was that of Mr. Wm. Williams, who was interested 
in the contract This commission was to be re- 
turned in six months. The commission had not 
been returned to this country in April last, and an 
application was then made to Mr. Justice Moles- 
worth for an order to extend the time for the re- 
turn of the commission. His Honor refused that 
application. An application was then made on 
behalf of the Queen and the Board of Land and 
Works for a commission to take the evidence of 
Mr. J. B. Bennett and other witnesses residing in 
England; but His Honor granted the commission 
only to examine Mr. Bennett, and struck out the 
other witnesses. Thedefendants appealed against 
that order, on the ground that the evidence of Mr. 
Wm. Williams and Mr. Badcock was necessary to 



enable them to sustain their case at the trial, that 
the plaintiff had no interest in the contract, and that 
the compromise that had been arrived at was a fair 
one. The plaintiff contended that the application for 
the commission was intended only to defeat and 
delay him in the prosecution of the suit. 

The Court was of opinion that the commission 
should be granted to examine Mr. Williams and 
Mr. Badcock, and therefore allowed the appeal, but 
directed that the appellants should pay the costs of 
appeal and of the commission in England, whatever 
might be the result of the suit 

(Before their Honors Mr. Justice Higinbotham and 
Mr. Justice Holroyd.) 
The Queen y. Robinson. July 15. 
Obtaining money under false pretences — Unregistered 

person inducing others to bet toith him by wearing 

badge of registered bookmaker — Admission of 

evidence. 

At the March sittings of the Central Criminal 
Court one Wm. Hobinson was tried with another 
person named Braham on a charge of obtaining £1 
from one G. B. Yale by false pretences, and was 
couYicted ; but a special case was reserYcd by the 
Chief Justice on two questions of law that were 
raised at the trial. Braham was acquitted. The 
case as stated by the Chief Justice for the opinion 
of the Supreme Court in Banco was as follows : — 
" A witness, G. B. Yale, deposed, amongst other 
matters, that he had laid a wager of £1 on a horse 
race with the prisoner Bobinson, another man being 
with him. He said that one of the two men, to the 
best of his belief Robinson, wore on his hat a badge 
like one produced. The witness was then 
asked, * What did you understand from the badge V 
He answered, 'I understood from the badge that the 
man wearing it was a registered booki|iaker. I was 
induced to giYC him my money in consequence 
of his wearing this badge. I thought I could trust 
him as a registered person.' The question, ' What 
did you understand from the badge ¥ was objected 
to, and the objection was overruled. The money 
referred to by the witness was, as he previously 
stated, £1, the amount of a bet he had made with 
the prisoner Robinson, which he was induced to 
deposit with him in consequence of his wearing this 
badge. It was also proYed that the Yictoria Racing 
Club registered certain persons as being licensed to 
carry on the business of betting on the Flemington 
racecourse on being satisGed that such persons were 
fit and proper to be registered. A fee of £10 10s. 
per annum was charged for registration, and tho 
badge produced had been issued to a registered 
person, but not to either of the prisoners. In 
order to prove that the prisoners were not registered 
persons a book was produced kept by the club, and 
containing the names of all registered persons. A 
witness, Edward Miles, was called, and deposed, 
among other things, < I produce the minute book of 
the club. I keep it I have searched thu book 

Digitized by VrrOOQ IC 



trOTte 0» OABfie.! 
Jolf lMli,1884. J 



tttE AtSfRAT.tAH LAW WltfiS. 



15 



and all the minutes. I have examined tke minates ; 
they are all fair copied by me from roagh notes made 
by me at the time. These minutes, when fair copied 
by me, are all signed by the chairman, the proper 
person, and were confirmed at the next meeting. 
I know his handwriting, and that the book is 
signed by him as chairman of the meetings. 
The names of all registered persons are entered 
in this book.' It was objected by the learned 
counsel for the prisoner that this book was not 
admissible to prove the negative that the prisoners 
were not authorised by the club. I overruled the 
objection, and the book was admitted. The prisoner 
Braham was discharged by me during the trial, and 
gave evidence for the other prisoner. The prisoner 
Robinson was found guilty, and admitted to bail, 
pending the decision of these points of law. I have 
to request the decision of their honors the judges as 
to whether I was right in my ruling." 

Mr. Justice Hioinbothaic delivered the decision 
of the Court. He said — ^The decision in this case 
has stood over for the amendment of a verbal error 
in the case reserved. We think that the learned 
judge was right in overruling both the objections 
that were taken to evidence. The charge was for 
obtaining money by a false pretence. It was a 
necessary part of the proof in support of that charge 
not only that the prisoner Robinson had used the 
badge, knowing it to be a false pretence, but also 
that the prosecutor had been induced to give his 
money to the prisoner in consequence of being de- 
ceived Ify that pretence. If the prosecutor knew 
of the falsehood of the pretence, there could not be 
a conviction on this charge. The question, " What 
did you understand by the badge ]*' was therefore 
admissible, and was indeed the most proper form 
in which the inquiry could be made. We also think 
that the book containing the names of all registered 
persons was properly proved, and was admissible in 
evidence. 



deposit of £10 being paid by Elynn. On July 7 an 
agreement was drawn up, by wbidi Flynn under- 
took to convey the allotment to the plaintiff for the 
price he gave for it, but stipulating that a public- 
house should not be built upon it Mynn denied 
that he promised to purchase as agent for the 
plaintiff, but said that after the sale he agreed to 
let the phiintiff have the land for what he paid for it, 
but with a stipidation against a publidioiise being 
built upon it. Thia agreement was not carried out^ 
as plaintiff did not pay all the money. 

His Honor said that there was a great conflict 
of evidence, and he had some doubt of the tiruth 
of the plaintiff's case, bat various people had stated 
that Flynn had told them that he had bought for 
the plaintiff He therefore made a decree that the 
defendant should be considered a trustee of the 
land for the plaintiff, and should execute a convey* 
ance of the same to the plaintiff free of inonm- 
brances, sdch oonveyance to be at the plaintiff's ex- 
pense, the plaintiff to repay to defendant all pur- 
chase money paid by him and- the expenses reason- 
ably incurred in endeavoring to bring the land 
under the Transfer of Land Statute^ 



(Before His Honor Mr. Justice Moles worth.) 
Pain v. Flynn. July 16. 

Sale of land — Agreement to purchase on behalf of 

cmother person — Purchaser trustee for that other 

person. 

Mr. Topp and Mr. Hayes for the plaintiff; Mr. 
HiGOiNS for the defendant. 

This suit was instituted by the plaintiff against 
the defendant to have it declared that the defendant 
was a trustee for him of some land. The plaintiff's 
father made a will by which he left certain pro- 
perty to the plaintiff and his sister, to be divided 
between them on the plaintiff coming of age. The 
plaintiff came of age in May, 1883. In June, 1883, 
some land belonging to the estate was offered for 
sale by the executor of the will. Plaintiff desired 
to purchase one lot, and, according to his case, he, 
before the sale, requested Flynn to purchase it for 
him, and that he agreed to do so. The lot was 
sold for £268 5s., and purchased in Flynn's namCy a 



Insolvsnoy Jurisdiotion. 
(Before Mr. Justice Molesworth.) 

Re E. T. Clapham, July 4. 

Insolvency Statute 1871 {No, 379), see. 164, sub*»ees. 

(x.) and {xi%l)'-^Meaning of ^' document'^ mthin 

sub-see. (x,) (Re Walters, Z W. W. A A*B. ; 

1 B. <& M. U followed.) 

This was an appeal from a decision of the judge 
of the Court of Insolvency, Melbourne, refusing a 
certificate of discharge to £. T. Clapham. 

Mr. a'Beckbtt appeared for the appellant ; Mb. 
Isaacs for respondent 

His Honor, in giving judgment, said : — Thia 
case comes before me on an appeal from an order 
made on the 21st day of May last by the learned 
judge, then acting in the Insolvent Court, Mel- 
bourne, refusing the certificate of Mr. Clapham. 
Clapham, in the saddlery business, had long dealings 
with the firm of Henry Box and Sons, supplying 
him with goods. Mr. Georee Hale Box, being 
dissatisfied with the extent of hia indebtedness to 
the firm, called upon Clapham to furnish him with 
a statement of his assets and liabilities, which he 
did, I would say, shortly afier July 31, 1882, to 
which date it contains entries. Insolvent also 
furnished another account supplemental to it, being 
a list of debts due to him in detail. The first ground 
for refusing the certificate was under the Act 379, 
section 154, sub-section x., because that *' he was 
privy to the making of certain false entries in a 
certain document relating to his afihirs, to wit, a 
balance-sheet showing his financial position with 
intent to conceal the state of hisaffidrs." I entirely 
concur with the judge in the condemnation 
of this balance^9heet as erroneous to the 
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' extent of ^600 and more (he fixes its date, I think 
erroneously, as July 11), and that it was wilfally 

' antrae and done with the intent to conceal the 
state of his affairs^ and to induce Box to continue to 

> gi^e him credit But I do not think that a 
bahmee^heet so headed to a particular creditor is 
a document within the section in question, which 
relates, I think, to account books generally respect- 
ing insolTent's afiairs, to which his creditors 
generally should be able to resort for information 

.' or evidence in the proceedings in insolvency. 
All the previous subdivisions of the section 

: point to matters connected with the insol- 
vency jurisdiction: and so as to sub-seotions 
zi and ziL It is to be observed that a violation 
< . of the subfleotion involves criminal responsibility, 
and a- total deprivation of certificate. That, unless 
ireefcrieted as I have stated, it is most vague as to 
the character of the document^ and without 

• 1 retflrictioh aa to motive for false entry, or intended 

' oraotaal effect, or the time at which it was made. 
It it comes within the section, Clapham's false 
balance-sheet furnished to Bot might be used by 
any creditors opposing his certificate in any future 
insolvency. The next ground for refusing the 
certificate is based on sub-section xiil of the same 
section — ''If within four months next before 

' sequestration he by any false representation or 
ot^er fraud has obtained any property on credit, 
and has not paid for the same,*' according to the 
order appealed from, '' he unlawfully, knowingly, 
and designedly did falsely represent to the said 
oppoiing creditor that he was then in safe and 
solvent eiioumstances, by means of which false 
representations he did then unlawfully 
obtain credit of and from the said opposing 
creditors certain property — to wit, a large 

i quantity of saddlery, ic — which the in- 
' aolvent has not paid for, with intont to de- 
fraud." I expressed my views upon the distinction 
of evidence and the necessary ei|ect of statements 
on the minds of creditors in re Wolf en, 3 W. W. 
A a'B., 1. £. 4 M. 14, to which I adhere. The 
oonly evidence sent to me as to this of Box is <' re- 
peated conversations about his position always as 
insolvent." Box's evidence also stated assertions 
by insolvent that particular debts which had been 
really paid to hiib were unpaid, but that is not defi- 
nitoly set out or made ground* of decision. Iti the 
reasons given by the judge he refers more to the 
balance-i^eet as the false representation, but hardly 
any of the debt due to Box was contracted after it, 
though some of the words of the judge would indi- 
cate that he thought otherwise. In fact, almost all 
the debt to Box is referred to in the balance-sheet 
or accompanying document Box seems to have 
• selected one smadl debt for goods, £4 lis., about 
fieptotober 4th, 1882, ^as contracted after the 
balance-sheet. He has not given any particulars 
••• asfio theefleot on his mind of the balance-sheet or 
the date when it was produced, oras to the furnish- 



ing of those gooda Box says he learned the falsity 
of the balance-sheet by the examination of the in- 
solvent after September 8th. The goods seem to 
have been delivered from time to time because of a 
general credit, though usually a security by note 
was given for each lot It may be that if Box had 
learned the falsity of the balance-sheet before Sep- 
tember 4th he would have stopped the delivery of 
the £4 lis. worth of goods. But I have nothing 
sufficiently clear about that. I allow the appeal 
from the refusal of the certificate. As to the dis- 
pensing with the payment of the 7b. in the pound, 
I confirm the decision of the learned judge in in- 
solvency. 



Fbobatb Jurisdiction. 
(Before Mr. Justice Molesworth.) 

July 10. 
In thb Estate of Elizabeth Ank Lbaqy. 
Adtninistratum de bonis non — Executor of ad 
minieiraior — The executor of on adminiairator is 
' not entitled to administration de bonis non; 

Mb. Holdbk moved that administration de 
bonis non be granted to Edward William Lightfoot. 
The intestate died and her son A.lf red Leahy was 
appointed administrator. He died before he had 
administered all the property, and the present 
applicant applied as the executor of the administrator 
Alfred Leahy. 

His Honob held that the executor of an adminis- 
tor was not entitled to a grant of administration, 
de bonis non, and that the next-of-kin of the intestete 
were the proper persons to apply. 

Lynch and McDonald proctors for the applicant 

July 10. 
In the Will and Codicil op Mabt Boundt. 
Married woman — Affidavit as to separcUe estate. 

The testetrix was a married woman. The 
affidavit as to separate estete stated that she ac- 
quired the real estate in 1878, and that the 
personal property consisted of furniture and mining 
shares, partly given to her by friends and partly 
acquired by her out of the rente and profito of the 
real estete 

Mb. Foblongb moved for probate to the execu- 
tors. 

Hi0 HoNOB steted that he would require a fresh 
affidavit, setting forth with more particularity how 
and at what dates the testatrix acquired the 
personal property. . 

Mr. Eurry proctor for the executors. 

July 10. 
In the Estate of James Hall Cbab. 
Administration — Applicant described as ^^broAer- 
vn-law *' of intestate, 

Mb. Woolf moved that letters of administration 
be granted to John Gelland. The affidavit steted 
that the intestete had left a widow and seven 
infant children, that the widow consented to 
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adminiatration being granted to the applicant, 
and that the applicant was the " brother-in-law" of 
the intestata The relationship existing between 
the applicant and the widow was not shown. 
His Honor held that the materials were insufficient, 
and stated that he would require a fresh affidavit 
showing the relationship existing between the 
applicant and the widow, so as to enable the Court 
to determine whether the applicant was the person 
next entitled to take out administration after the 
widow. 

Proctor for the applicant, Mr. Mctddook 



July 17. 
In the Will of M'Obbgob. 

WUW Statute 1864 {No. 222), Sec, SSignahire of 
testator in attestation clause — Practice, 

The testator signed his name in the attestation 
<;lause. The affidavit of one of the attesting wit- 
nesses merely stated that the testator had so 
signed. 

Mb. Duffy moved for probate to the execu- 
tors. 

His Honor refused the application, and stated 
that it was his practice in such cases to require an 
affidavit from one of the attestinc: witnesses setting 
forth the circumstances under which the will was 
aigned, and the conclusions arrived at by the wit- 
ness as to whether the testator, by so signing, meant 
to execute his wilL 

Proctors, Lynch and McDonald, 



July 17. 
In the Will of Yauohan. 

Probate — Name of witness improperly spelt — Prao- 

tiee. 

Mb. Moule moved for probate to the execu- 
tors. 

The name of one of the attesting witnesses to the 
will was stated in the affidavit to be ** Rowlands." 
He signed his name to the will as <* Bowlds," but 
no notice was taken of the discrepancy in the affi- 
davit 

His Honor stated that he would require ag, affi- 
davit stating why the witness had so signed. 

Proctor, Mr. Sims. . 



July 24. 
In the Will and Codicil of Bae. 

WiU— Codicil signed by mark-^AffidavU — PracHce. 

The testator had signed the codicil by affixing 
jhis mark. The affidavit stated that the reason for 
his so doing was because he was too ill to sign his 
name, but did not state that the oodioil Wfts read 
by the testator or to him before signing. 

Db. MInIbnbt mo¥ed for probate to the 
executor. 

Hid Honor rafosed the «nilioatioti, and said a 
man mayi oCoonrse, be able to read when ho is not 



able to write. I will require a fresh affidavit, 
stating whether the testator was able to read or 
not, and also, whether he did, in fact, read the 
codicil or had it read to him. 

Proctor for the applicant, Atkyns. 



. . In the Estate of Lucy Brown. July 24^ 

Administration — Caveat — Withdratoal of caveat — 

Costs. 

The intestate left two daughters as her only neact- 
of-kin. The younger daughter inserted her notice 
of intention to apply for letters of administratioiu 
The elder one afterwards inserted a siinilar notice. 
Each daughter entered a caveat to the other's 
application. The younger daughter is a married 
woman, and lives out of the jurisdiction. The 
elder one is unmarried, and lives within the 
jurisdiction. The younger one withdrew her caveat 
at the last moment 

Mb. Woolf moved for letters of administration 
to* the elder daughter, and asked for costs {Re 
Difvmey, 5. V. L. R. (I.) 72^. 

An affidavit had been filed stating that no other 
caveat had beeft lodged in accordance with (/» the 
Witt ofLanseU, 7. V. L. R. (I.) 22). 

His Honor granted the application, with liberty 
to charge the costs occasioned by the caveat against 
the share of the caveator. 

Proctor for the applicant, .G^Hea. 



In thb^Estatb of Maby M'Ivob. July 24 

Administration de bonis non granted to executor ef 
cutministrator where next-of-kin consent. 

Db. M'Inernby moved for letters of administra- 
tion de bonis non to the executor of the husband of 
the intestate. On the wife's death the husband 
took out letters of administratioD, but died before 
he had fully administered. He appointed the 
present applicant one of the executors to his will, 
and the guardian of his children. The only relative 
of the intestate's in the colony was her grand- 
mother, who consented to the application. 

His Honob granted the application. 

Proctor for the applicant, Moloney. 



In the Will of Ohellew. July 24* 

WiU^Xxecutor according to the tenor -^Word 
<< trustee " used instead of <' executor.^ 
The testator gave, devised, and bequeathed all 
his real and personal estate, whatsoever and wher- 
ever situated onto Wm. Davey to hold the same 
unto the said Wm. Davey and his heirs, according, 
to the nature and tenor thereof respectively upon 
certain trusts. Davey was referred to as trustee 
all through the will The term executor was not 



Mb. Top? applied that administration with tho' 
wiU annexed be granted to Davey, or that probata 
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should be granted to him as executor, accotding to 
the tenor. 

His Honor stated that he thought this was a 
case in which the testator had used the word 
"trustee" instead of the word "executor," and 
granted probate to the applicant as executor accord- 
ing to the tenor. 

Sittings in Equity. 

(Before His Honor Mr. Justice Molesworth.) 

Cohen v. Lintz. July 21. 

Insolvency Statute 1871 {No, 379), Sec. 70. Gift hy 
hiLshand to wife within two years of insolvency a 
settlement within the meaning of the section^ 
and void as against the trustee of the hushand^s 
estate. 

This suit was brought by the plaintiff as trustee 
of the estate of one Lintz, an insolvent, seeking to 
have it declared that he was entitled to a sum of 
£1000 given by Liirtz to the defendant, his wife, 
within two years of the insolvency, or that he was 
entitled to obtain possession of some real estate 
purchased bv the defendant in her own name with 
the £1000, and for which she had obtained a certi- 
ficate of title. The plaintiff sought to set aside the 
gift of this money as being a " settlement " made 
within two years of the insolvency contrary to the 
provisions of sec. 70, Act No. 379. 

Mb. HiGGiNS for the plaintiff; Mr. Fullebton 
and Mb. Kelleheb, for the defendant, contended 
that sec. 70 did not apply to a gift of a sum of 
money made under the circumstances, and also that 
the defendant had given valuable consideration for 
the gift, inasmuch as she had nursed her husband 
when he was ill, and he had promised, in consider- 
ation of her doing so, to make her a present when 
he received some money he expected. 

His Honob, in giving judgment, said: One 
Qeorge Lintz was married to the defendant in 1866. 
They had both traded as hawkers and in other 
industrioa before marriage, and continued so after- 
wards, but living together, having their funds in 
common, supporting themselves and her two 
children. Lintz had often to go to hospitals, and 
during these times the defendant alone supported 
herself and her children. Lintz had expectations of 
succeeding to property from his father, and made 
promises to the defendant * that when he did he 
would make some provision for her out of it. 
This expectation of property from the father was 
realised in February, 1882, and Lintz received 
about £5,500, and according to his promise gave the 
defendant £1000 of it for herself. The matter was 
perfectly fair and honest, in no sense a fraud upon 
anybody ; and having the balance in his own hands 
he was then perfectly solvent, and the defendant 
gave a meritorious but not valuable oonsideration 
for this gift The defendant treated the money as 
hers, and laid out portions of it in the purchase of 
real eieitate and obtained certificates of title 



in her own name; Lintz, partly by tradings 
unsuccessfully, partly by waste, lost most of the 
residue of his property, and his estate was oompul- 
sorily sequestrated for the benefit of his creditors in 
January, 1883, within two years of the gift to his- 
wife. The plaintiff, was appointed trustee of that 
ei^tate under the Act 379, and by this bill seeks to 
set aside the gift of £1000 as void against him, and 
to establish his right to the real estate, as repre- 
senting portions of that sum. I think that this gifb 
of £1000 comes under the word " settlement " of^ 
property in the Act 379, section 70, defined at its 
end to be " any conveyance or transfer of property ;" 
that it does not come under any of the exceptions 
to the first words, and that the trustee has a right 
to follow it into its investments. I declare that the 
gift of £1000 in the bill mentioned to the defend- 
ant, is void against the plaintiff, as trustee of the 
insolvent estate of the said George Lintz, and that the 
said defendant should be deemed to hold the several 
parcels of land in the bill mentioned purchased hj 
the said £1000 as trustee for the said plaintiff, as 
such trustee for the said insolvent estate, and order 
the said defendant forthwith to do such acts and 
execute such instruments and conveyances at 
the plaintiff's expense as may be necessary to con- 
vey all her right, title, and interest in the said 
lands to the said plaintiff, and direct the said 
defendant forthwith to give up possession to the 
plaintiff of all such parts of the said lands as are in 
her possession or control 

IN CHAMBERS. 
(Before His Honor Mr. Justice Higinbotham.) 
Pbiestlt v. Davis. July 8. 

Judicatu/re Act, 1883 (No. 761), Sec. 69 — Appendix 

A., Fart /., No. b^-Writ to he served ovi of 

jwrisdiction — Practice. 

His Honob stated that where a party wished 
to issue a writ of summons to be served on a 
British subject out of the jurisdiction, the proper 
method is to apply to the judge before the writ ia 
issued, who will insert the number of days allowed 
for ap|)earance in the original and the copy, and 
will initial both documents. The copy ought then 
to be lodged with the Prothonotary. 

Solicitors for the plaintiff, Bennett^ Attenhoroughy 
WUkSf and Nunn. 



Haylb v. Hatle. 

Petitian far divorce by hvsband against wife — 

Application for costs of wife, de die in diem, amxL 

far costs of trial — Form of order. 

Application that the wife the respondent in a 

divorce suit should be allowed her costs de die 

in diem, and that a sum of money should be fixed 

for her costs at the trial. The petitioner filed an 

affidavit showing that he had no means, and it was 

contended on the authority of Baich v. Baiehr 
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5. V. L. R. (L) P. & M. Ca& 120) the applica- 
tion ought not to be granted. 

His Honor ordered the petitioner to pay the 
costs of the respondent de die in dieni^ such costs 
to be pid within five days after taxation, and that 
the petitioner should, within one month of the 
application pay the sum of £25 into court to meet 
the costs of the respondent at the trial. 

Solicitors : For respondent, GiUoU and Snotvden ; 
for petitioner, 0*ffea. 



July 9. 
London Discount Bank v. Pbkndbrgast. 
JRuUs of Supreme Court 1884, Order XXXVIIL, 

EiUes 23 and 24 — Docun%ent referred to by 

affidavit ought not to be annexed to affidavit or 

re/erred to ae annexed — Practice. 

An application was made for leave to defend an 
action on a Bill of Exchange under the Instru- 
ments and Securities Statute. The copy of the 
writ of summons served on the defendant was 
annexed to the affidavit made by him on his re- 
quest for leave to defend as annexed, and referred 
to in the affidavit. 

His Honor held thatOrder XXXYIIT., Bale 23, 
of the Bales of the Supreme Court 1884 applied to 
applications under the fnstruments and Securities 
Statute, and that the copy of the writ of summons 
should not be annexed to the affidavit or referred 
to in the affidavit as annexed, but must be referred 
to as an exhibit, and as such must be certified to by 
the commissioner before whom' the affidavit is sworn 
under rule 24 of the same order. 



Austin v. Mackinnon and Others. July. 21. 
Commission to examine uitneesee — Commission not 

proceeded unth — TaxaHon of costs — JReview of 

taxation. 

This was a summons on behalf of the defendant 
for a review of the taxation of costs. The plaintiff 
sued the defendant for an alleged libel in reference 
to the sale of some pictures of the plaintiff's. A 
commission was taken out by the plaintiff in April, 
1883, to examine certain witnesses in Great Britain, 
with regard to the value of the pictures This com- 
mission, of which the plaintiff had the carriage, and 
in which the defendant joined, did not reach Lon- 
don until August 23 ; it being returnable in Mel- 
bourne on October 10. No meeting of the com- 
missioners was held. The plaintiff did not prooeeoT 
with the action, and judgment was signed for the 
defendants. On the defendant's costs being taxed, the 
taxing officer disallowed certain costs that had been 
incurred by the London agents of the defendant's 
between the 21st and 31st August, 1883, on the 
ground that they had been prematurely incurred. 
He also disallowed other costs claimed in relation 
to the briefing of a second counsel for the defendants 
on the commission. 

Mr. Hamilton for the defendants ; Mr. Hodges 
for the plaintiff. 



His Honor said : The charges that have been 
disallowed were for work done by the London 
agents of the defendant's between the 21st and Slst 
August, in preparing for anticipated meetings of 
the commission and examination and cross- 
examination of witnesses. These preparations are 
not, in my opinion, open to the objection of being 
premature at that advanced stage of the life of the 
commission, and after the long unexplained delay 
of the plaintiff, from April to August, in forward- 
ing the commission to London. I am not prepared 
to lay down a general rule that a party who has 
joined a commission is not justified in making 
preparations to take part in fulfilling the object of 
the commission, and in incurring costs payable * 
between party and party, until he has received 
notice, through the commissioner, of an appointment 
for the examination of witnesses. Such a rule 
would offer direct encouragement to applications 
for commissions not bonajlde, but only for the pur- 
poses of delay. In the absence of such a general rules 
the London agents of the defendants were justified, 
in my opinion, in not delaying one hour after the 
arrival of the commission to take whatever steps 
might be necessary and proper as between the 
plaintiff and defendants to support the defendants' 
case before the commissioners. The summons will be 
allowed in respect to the items which have been dis- 
allowed by lihe taxing officer, solely on the ground that 
the work was done prematurely. Other items have 
been disallowed on the ground that they could not be 
allowed in any event, because they represent charges 
made -for a second counsel. This is a matter within 
the discretion of the taxing officer, and he has, in 
my opinion, exercised his discretion properly. The 
summons as to this part will be disallowed. There 
will be no costs of this application. 



July 21. 
Ettershank and Others v. Bussell and Others. 

Jud^eatu/reActVSS^M. 76l),Sec. 8, sub-sec. 6,0rder 
LXV., Rule 27, sub-sec. 12 — Action under old 
procedure — Cross-action under neuQ procedure — 
Cross-action stayed and liberty given to set up 
equitable facts by way of counter-claim — Costa 
occasioned by cross-action — xKlowance to solicitor. 

This action was for the balance of a banker *s 
account, and was commenced before the coming into 
operation of the Judicature Act ; a cross-action on 
the same subject matter was commenced by the 
defendants against the plaintiffs under the Act. 

Mr. Hiqoins, for the defendants, applied under 
sec. 8, sub-sec. 5 of the Judicature Act, to be 
allowed to set up, by way of counter-claim, equit- 
able facts entitling the defendants to a stay of pro- 
ceedings, and stated that if the defendants were 
allowed to put in their counter-claim they would 
abandon their cross-action {Garbutt v. Fawcus,' 
I 0. D. 155). 

For the plaintiffs it was contended that this 
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application should have beenmade to the Fall Court, 
butif itwas properly brought, the costs occasioned by 
the cross-action should be borne by the defendants, 
Michael v. Comer, W.fN. (1875), p. 228. An appli- 
cation was made under Order LXV, Rule 27, sub- 
sec. 12 for remuneration of the plaintiff's solicitor, 
who had attended to the matter himself without 
counsel. 

His Honor ordered that the action be carried on 
according to the ordinary course of the Court, under 
the Act 47 Yict., No 761, and that the defendants 
be at liberty to set up equitable facts in this action 
by way of counter-claim, and that the defendant 
have one week from the date of the order to deliver 
his counter-claim. The cost of the cross-action to 
be taxed and paid by the defendants to the plaintiffs. 
Thecostoftheapplication and of the order to be costs 
in the action. His Honor certified for counsel on 
behalf of the defendants, and allowed a fee of three 
guineas to the plaintiff's solicitor in respect to his 
attendance. 

Solicitors : For the plaintiffs, 0, ff. Tayhr ; for 
the defendants, Crisp, Lewis, and Hedderwick. 



Langton v. Gillespie. July 23. 

After commencement of^action new procedure ordered 

1o be adopted on affidavit of counter-claim. 

This was an action for goods sold and delivered. 
The action was commenced before, and the declar- 
ation was delivered after, the coming into operation 
of the Judicature Act, 1883. Subsequently a writ 
of summons was taken out by the defendant calling 
upon the plaintiff to show cause why all further 
proceedings in the cause, if any, should hot be con- 
tinued and concluded under the provisions of the 
Act. 

The affidavit of the defendant stated that the 
plaintiff had contracted to deliver a much greater 
quantity of goods than those sued for, that there 
was a cross claim for damages for the breaoh 
of the contract, and that under the Judicature 
Act this cross claim could be set off against the 
claim of the plaintiff (^Atkinam v, Ellison, W. N. 
(1875), p. I9d; Norton Cannock Coal Co. v. Merri- 
man, ib. p. 219). 

His Honor said that the affidavit did not state 
the counter-claim very clearly, but directed that the 
action should be proceeded with under the ordinary 
proceedings under the Judicature Act The costs 
of the application to be costs in the cause. The 
defendant to have six days in which to deliver his 
oounter-claim. 

Solicitors : Yor the pMniiff, Bennett, A ttehborough, 
WUks, and Ifunn ; for the defendant, Crisp, Lewis, 
and Hedderwick, 



July 26. 
Bradshaw V. Victorian Railway Cohmissioners. 
Jvdicature Act,l9>^Z {No. 761), sec. 9, sulhiec II. 

Action for negligence under old procedure — Report 

of medical men -^Privilege — Costs. 



Plaintiff, who had been injured in a railway 
accident, was examined by three medical men on 
behalf of the defendants. It was sought to compel 
the defendants to allow the plaintiff to inspect the 
report sent in by these gentlemen. The action was 
comtnenced under the old procedure. 

Mr. Hood, for the plaintiff : This is not a new 
practice. The new rules go further than the old, 
and adhere to the equity practice as to inspection 
of documents (Anderson v. Bank of British Colum- 
bia, 2 C. D. 644). 11^ the defendants, without 
consulting their solicitor, choose to employ a 
medical man to examine the plaintiff, that report is 
not privileged. These reports are generally con- 
sidered confidential, but erroneously so in the case 
of a railway company {Farquharson v. Great 
Northern By. Co., S. G. R, January, 1875, p. 280). 
There is no doubt that this is a matter for i»ke 
discretion of the judga 

The Crown Solicitor opposed the application 
on the ground that the report was privileged. 

His Honor referred to the following cases : — 
Bustros V. White, 1. Q. B. D. 423 ; Skinner v. OreeU 
Northern Ry. Co., L. R. 9. ^Ex. 298 ; Cossey v. 
London, Brighton, and South Cofut Ry. Co., TLR. 6 
C. P. 146; WooUey v. North London Ry. Co., 
L. R 4 0. R 602 ; and said : I think that this 
report would be privileged under the old procedure. 
As this is a pending cause to be dealt with accord- 
ing to the procedure existing at the time it was 
commenced, it follows^ that this application cannot 
be granted. I dismiss the summons with costs. 

Summons dismissed with costs. 



^ Malpas v. Malpas. July 28. 

Divorce — Suit not in issue — Commission to examine 

witness granted if circumstances require — Divorce 

Rules {Reg. Gen. ISth Sept., 1861). 

Summons for a commission to examine a married 
woman named Samson, who was alleged to be 
eitceinie. 

Mr. Neighbour appeared in support of the 
summons. 

Mr. Topp appeared to oppose. The suit is not 
in issue, and, tiierefore, a judge has no power to 
make the order asked for. For a suit to be in 
issue, twenty dear days must elapse from the filing 
qf the answer or last pleading (Beg. Gen., 18th 
Sept. 1861, Rule 18). The examiuation oi wit- 
nesses oannot be had before issue joined {Mondell v. 
Steel, 8 M. ^ W. 300 ; Finney v, Beesley, 20 L. J. 
Q. B. 395). 

His Honor : The practice as to the examination 
of witnesses before issue joined is relaxed if circum- 
stances require {Shaw v. Shaw, 31 L. J. P. d^ M. 
96). Circumstanoes of special urgency require 
the order to be made in this case. Ev^ry day 
the witness is less able to be examined. I order 
the commission to lasue. Costs to be costs in the 
suit. 
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IN CHAMBERS. 

(Before His Honor Mr. Justice Higinbotham.) 

Belcher v. Beloher. July 25. 

Divorce — Paragraph in petition alleging that 

respondent woe guilty o/*' incest" before marriage 

struck out as scandalous and irretevamt — Time 

for filing answer expired — Further time allowed — 

Eeg. Gen., 18th Sept, 1861, Joules 2, 19, 55. 

This was a summons by the wife, the respondent 

in a divorce suit, calling upon the husband, the 

petitioner, to show cause why a certain paragraph 

of the petition should not be struck out, and why 

further time should not be allowed the respondent 

for answering the petition. The sixth paragraph 

of the petition stated that the respondent had had 

a child before marriage. The seventh paragraph 

stated that she had been guilty of incest with her 

brother two years before marriage. And the 

eighth paragraph stated *' that these matters, i.d., 

the matters contained in the sixth and seventh 

paragraphs, so seriously affected the petitioner's 

health, etc." 

Mb. Topp, for the respondent : The seventh 
paragraph of the petition states that the respondent 
had been guilty of incest with her brother two 
years before her marriage with the petitioner. This 
paragraph ought to be struck out as scandalous and 
irrelevant. A man, by marrying a woman, eon- 
dones anything she may have done before marriage. 
The respondent has allowed her time for answering 
the petition to go by, but a judge has power under 
rule 19 to allow her to -file her answer after the 
time has expired. 

Mr. M*Kean, for the petitioner, submitted that 
the paragraph was relevant. Rule 2 specifies various 
statements which are to be made in a petition. 
These statements are to be made so as to enable 
the Court to be seised of all the facts in the case. 
It is necessary to insert this paragraph in the 
petition as showing the immoral character and 
tendencies of the respondent. Whether this 
paragraph is properly inserted or not, the res- 
pondent cannot now object to the petition as she 
has allowed the time for answering to .go by 
(Lidsione v, lAdstone, 32 L J. P. <b M. 66; 
BurreUv. BurreU, 32 L. J. P. & M. 136). 

Mr. Topp, in reply, submitted that under rule 
55 the judge has power to amend the petition as 
may be necessary for determining the real issues 
between the parties. 

His Honor ordered that the petition be 
amended by striking out paragraph seven, and that 
the petitioner be at liberty, if he think fit, to 
amend the first part of paragraph eight of the 
petition by substituting for the words, *' that these 
matters," the following words, ^* that this matter," 
and a further circumstance connected with the Ufe 
of the respondent' previous to marriage, and which 
came to the knowledge of the petitioner while the 

respondent was residing at aforesaid. The 

petitioner t<) have^orty-eight hours to amend, if he 



so elect, and respondent to have a further period of 
forty-eight hours to put in her answer. The 
costs of the application to be costs in the suit. I 
certify for counsel. 

Proctors: For the petitioner, IPKea/n and 
Leonard ; for tlie respondent, Blake and Biggall, 

July 31. 

Desailly and Another v. Ham and Others. 
Order XIX., Rules 4, 5, 6, 7. Appendix C, sec. 
VL, No, 14. Fraudulent representation — State- 
ment of claim — Particulars — Pleading. 
Action for fraudulent representation. 
The statement of claim was that the defendants 
fraudulently represented to the plaintifie that cer- 
tain land was " of a certain value," knowing the 
same to be untrue, and that the plaintiff's were 
induced to lend money on such representation and 
thereby suffered damage. 

The defendants took out a summons under Order 
XIX., Rule 7, for a further and better statement 
of claim. 

Mr. Taylor, in support of the summons : The 
words " of a certain value " are not sufficient ; the 
claim should state what value the land was repre- 
sented to be worth. See Appendix C, sec. YL, 
Forms 13 and 14. These forms are to be used 
(Order XIX., Rule 5). 

Mr. Woodfall, to oppose :. There is nothing in 
the statement that the defendants cannot traverse. 
If we put in the particulars asked for we would be 
stultifying Order XIX., Rule 4, by pleading evi- 
dence. The* defendants can deliver interrogatories 
(Order XXXI., Rule 1). 

His Honor : In an action for fraudulent repre- 
sentation the precise nature of the alleged represen- 
tation is a material fact which should not be 
omitted from the statement of claim. Even if it 
were not included in the form of claim in Appen- 
dix C, sec VI., No. 14, the defendant would be 
entitled in an action of this nature to particulars, 
and 'he might be entitled to special particulars 
beyond those contained in the forms if it should 
appear to be necessary. See Order XIX., Rule 6. 
The summons will bo allowed with costs. I certify 
for counsel. 

Solicitors : For plaintiffs, Klingender, Charsley, 
and Dickson ; for defendant, G. H. Taylor. 

July 31. 

Reg v. Littleton, Exparte Kirk. 
Justice of the Peace (Prohibition) 1877, (No. 571), 
sec. 4. Pounds' Act, 1874, (A^o. 478), ss. 14, 19, 
28, 29 — Grounds for quashing an order of justices 
— When notice in uyriting under sec. 28 of Pounds 
Act necessary — Particular nature of the illegality 
under sees. 14 or \^ of Pounds' Act need not be set 
forth in order made under sec. 29 — Words neces- 
sary to give justices jurisdiction to make an order 
under sec. 29 of Act — Discretion of judge under Act 
No. 571 to grant an order to quash or to prohibit 
Application for order nisi under sec. 4, Act Ko, 
571, to quash an order made by justices^ 
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Mr. Lbok, for the applicant : The grounds on 
which the role is asked for are (1.) That the order 
is bad on its face ; (2.) That the order ought not in 
law to have been made ; (3.) That the justices had 
no jurisdiction to make such an order. The com- 
plainant proceeded under sees. 28 and 29 of the 
Pounds' Act, 1874 (No. 478). The order set out 
that the magistrates found that the defendant 
<* did illegally impound the cattle of Louis 
Lauge/' and ordered him to pay damages 
and costs. The order should not only have set 
out the fact that the defendant illegally impounded 
'' under this Act," but should have gone on to allege 
what particular prescription of the Pounds' Act 
had been violated, e.g., those contained in sec. 14. 
or sec. 19. Illegal impoauding is a neglect to com- 
ply with the provisions of the Pounds' Act {Degraves 
V. Bennett, 2 W. <fe W.(L.) 191; Rowev. MidcUeton, 
2'V. R. (L.) 59; O'Keefe v, Behan, 2 V. R (L.) 16). 
This view is borne out by the fact that the exemp- 
tions in sec. 14 should be proved by complainant 
(Mack V Murray, 5 V. L. R (L.) 416). There wasno 
proof that notice of intention to complain had been 
lodged with the poundkeeper {Reg. v. Taylor, 8 
Y. L. B. (L.) 149), nor did it appear that such notice 
had been given simultaneously with releasing the 
cattle (^Parker v, KeUy, 4 W. W. & a'B (L.) 28). 
The order should have described the cattle as being 
without the cattle excepted by sec. 14. 

His Honor said: This is an order under Act No. 
571, to quash an ord^r of justices awarding 
damages and costs to the owner of cattle illegally 
impounded under section 29 of the Pounds' Act, 
1874. Some objections which cannot, in my opinion, 
be sustained, were taken to the order of the justices 
An order cannot be quashed under section 4 unless 
it be shown that the justices had no jurisdiction, 
or exceeded their jurisdiction, or unless the order 
is bad on its face, or ought not in law to have been 
made. The erroneous admission of evidence by the 
justices, or an alleged deficiency of proof is not a 
ground for quashing an order. As the complaint 
was lodged against the impounder, it was not neces- 
sary, in my opinion, that strict proof of the notice 
in writing to the poundkeeper under section 28 
should be given. By neglecting to give the notice 
the complainant only deprived himself of the right 
to claim from the poundkeeper the trespass rates 
paid to and retained by him (Stephen v. GUI, 3 
V. L. R (L.) p. 178). It is only in proceedings 
against the poundkeeper for the illegal detention 
of the cattle impounded, that it has been held neces- 
sary under the present act to give snch proof of 
notice {Reg, v, Taylor, eocparte Haile8,SY, L.R (L.), 
p. 149). It is not one of the objections taken in 
this case that the complaint has not been made 
within 10 days after notice. Neither is it necessary 
that the particular nature of the illegality under 
sections 14 or 19 of the Act should be set forth in the 
order made under section 29. The order is valid 
and sufficient, according to section 113 of the 



Justices of Peace Statute, 1865, if the subject mat- 
ter is set forth in the words of the Acton which the 
order is framed. But this order does not do so. It 
alleges that " the defendant did illegally impoand 
eight head of cattle," without adding the words 
'* contrary to the provisions of the Pounds' Act, 
1874." These words are necessary to give juris- 
diction to the justices to make an order under sec- 
tion 29. Upon this ground alone, which is purely 
a formal ground, the applicant is entitled to relief. 
Relief against such an error of form will be afforded 
under the Act No. 571, either by an order to pro- 
hibit as for an error or mistake on the part of the 
justices, or by an order to quash. But in the 
former case the justices will have notice of the 
application as they ought to have in all cases where 
they have power to amend an erroneous order under 
Act 565, s. 17, and it will be the duty of the Court 
upon the return of the order nisi to amend the 
justices order if it be amendable. I think that a 
judge has a discretion to grant the one kind of 
relief or the other under Act 571, and that he- 
ought, in the exercise of his discretion, to grant that 
relief which will not disturb the adjudication of 
the justices, while it corrects their mistake. I refuse 
to make an order to quash, but the applicant may, 
if he think fit, take an order to prohibit on the 
groH&d that the order of justices is erroneous in 
form. 

Solicitor for the applicant, Pyman, 



Foreman v. Gill. August 2« 

Landlord and Tenant — Condition in lease against 
assigning without consent of landlord — Cheque 
given by tenant to landlord to obtain consent to an 
assignment — Want of consideration — Affidavit in- 
sufficient as to want of consideration — Presumption 
from gift of cheque. 

Application for leave to appear and defend an 
action brought under the Instruments and Securities 
Statute, 1864, on a cheque for £20, drawn by the 
defendant in favor of the plaintiff or bearer. 

The facts sufiiciently appear from the judgment. 
His Honor, after stating the nature of the ap- 
plication, said : It appears by the defendant's 
affidavit that he gave the cheque to the plaintiff, 
who demanded it, as the condition on which she 
would consent to the transfer to an assign of the lease 
of a publichouse held by the defendant from the 
plaintiff, by assignment from the tenant. The 
lease contained a covenant binding, as it seems 
to be admitted, on the defendant against 
assignment without a previous license in 
writing of the plaintiff, coupled with the pro- 
vision that such license or consent should not be 
withheld by the plaintiff in respect of any respect- 
able and responsible assignee, tenant, or sub-lessee. 
The defendant denies that he received consideration 
for the cheque, but his affidavit is not satisfactory 
to me upon that point. The argument on his 
behalf is, that the plaintiff arbitrarily withheld 
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her conaent, and that he is therefore discharged 
from his obligation not to assign without her con- 
sent in accordance with the construction put upon 
similar words in leases in Treloar v. Bigge, 
L. R. 9 Ex. 151 ; and Sear v, Bouse^ Property, and 
InvestmerU Society, 16 C. D. 387. Whether that 
be 80 or not will depend upon the precise language 
of the covenant and the provisions in this lease, 
which are somewhat vaguely described and are not 
quoted in the defendant's affidavit. But assuming 
tiiat such is the effect of the terms of the lease, I 
have not the means of determining whether the 
plaintiff has arbitrarily withheld her consent to an 
assignment to a respectable and responsible assignee. 
The defendant's statement to that effect is not 
sufficient, for it is contradicted by his act of giving 
the cheque. He was not and could not be compelled 
to give the cheque. If his view of the plaintiff's 
conduct be correct, he might have assigned the lease, 
and have compelled the assignee to accept the as- 
signment without the plaintiff's consent, and in 
that case the plaintiff's arbitrary refusal would have 
been an answer to any proceedings which might be 
taken ,by the plaintiff against the defendant. His 
giving the cheque in order to obtain the plaintiff's 
consent goes to show that the respectability and 
responsibility of the assignee may have been a 
matter open to reasonable doubt between the 
parties, and that the plaintiff waived her right to 
object in consideration of this sum of money. In 
that case there would be a good consideration for the 
cheque. The defendant can have leave to appear 
only on paying into Court the sum endorsed on 
the writ. 

Solicitors for the defendant, Braham and Pvrani, 



Merrt v. Keo. xnd Othkr& August 2. 
Commission to examine witnessesr-Application pre- 
viously refused by another jvdge. 
Some of the defendants obtained a commission 
for the examination of witnesses on the 15th 
October, 1883. This commission expired on the 
15th April, 1884. Before the expiration these 
defendants applied to Mr. Justice Molesworth for 
an extension of the commission, which application 
was refused on the grounds of delay. Other of the 
defendants then applied for a fresh commission to 
examine certain witnesses, which Mr. Justice 
Moleworth refused, but this decision was reversed 
on appeal to the Full Court On the expiration of 
the first commission, the commissioner, acting on 
the supposition that an extension had been granted, 
examined certain witnesses. 

The defendants who had obtained the first com- 
mission now applied to have that commission 
extended. 

A preliminary objection was taken on behalf 

of the plaintiff that^ as this matter had previously 

been adjudicated on by a judge, a judge in 

Chambers had no power to review his decision. 

Xtwaa. contended on behalf of the defendants 



that section 4 of the Statute of Evidence, 1864 
(No. 197), gave the judge jurisdiction to extend the 
commission {Lord v. Lee, 37 L. J. Q. B. 121 ; 
Biddtdph v. Camoys, 9 Beav. 155). 

His Honor, after stating the facts;, said : This 
is virtually an appeal from Mr. Justice Moles- 
worth's first decision. I dismiss the summons 
with costs, on the grounds that it is virtually an 
appeal from the considered judgment of another 
judge. 

Solicitors : For the plaintiff, Budd ; for the 
defendants, Crisp, Lewis and ffedderwiok. 



Main v. Donald. August 6* 

Security for costs — A party recently released from 
prison who is in destitute circumstances, and who 
brings an action for his own benefit is not liable to 
give security for costs provided that he perma- 
nently resides within the jurisdiction of the Court, 
Application for security for costs by defendant 
against plaintiff. 

The facts sufficiently appear from the judgment. 
His Honob said : This is a peculiar ease. The 
defendant, who is asssistant superintendant o£ 
Pentridge Stockade, and is sued for a penalty of 
XI 00 for an alleged breach of his duty as an 
officer having the custody of prisoners under 31 
Car. II., ch. II., sec. 5, applies for an order requir- 
ing the plaintiff to give security for the defendant's 
costs. The plaintiff has recently been released from 
the Stockade, and he is, according to the defendant's 
affidavit, in destitute circumstances. Keither of 
these facts is a warrant for the application. It has 
been held that a person who is undergoing sentenoe 
in prison is bound to give security for costs, but 
that is because he could not be reached by the 
process of the Court in the event of judgment being 
given against him. But now that imprisonment 
for debt on Supreme Court final process is abolished, 
the reason of that decision no longer exists. A 
pauper or an insolvent is not liable to give security 
unless he is suing as the nominee, or for the benefit 
of a third party. The plaintiff in this case was not 
in prison when the action commenced, and he 
appears to be prosecuting the action for his own 
benefit. The case comes, therefore, within the 
general rule that every person who is not inac- 
cessible to the process of the Court by reason of his 
permanent residence abroad, or who is not in 
insolvent circumstances, and suing for the benefit 
of a third person, is at liberty to bring an action 
without giving security for costs. This general rule 
has not been altered by the new Rules of Prooedura 
I dismiss the summons with costs. 

Solicitors: For plaintiff, Scott; for defendant. 
Crown Solicitor. 



Exparte Slack. August 7« 

Licensing Act, 1876 {No. 566), sees. 38 and 40— 

Successful objections taken by police inspector to 

the isstiing of a publican's licenee^-^Baadam 
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di8chargedf and costs of police inspector ordered to 

be pcnd to Grown Solicitor — Right of inspector to 

costs — Right of Crown Solicitor to receive such 

costs.' 

Summons for review of taxation. 

The facts and arguments sufficiently appear from 
the judgment. 

His Honor said : This is a summons for re* 
view of taxation. Mr. Slack obtained a rule nisi 
requiring the Licensing Magistrates andMr.Toohey, 
Inspector of Police^ to show cause why a writ of 
mandarMAS should not issue commanding the 
magistrates to hear and determine Mr. Slack's 
application for a certificate authorising the issue to 
him of a publican's licence. The rule was discharged 
by the order of the Court of April 8, 1884, which 
directed it to be referred to the Prothonotary to tax 
the costs of the Inspector of Police of and oc- 
casioned by the rule nisi, and that application, and 
that such costs, when taxed, should be paid by Mr. 
Slack to the Crown Solicitor, the attorney for the 
licensing magistrates and for the Inspector. The 
present summons asks me, in effect, to^et aside the 
order of the Court, and to direct the officer of the 
Court to disobey the order. It has been contended 
that these costsare not due to the Crown, not being ex- 
pressly authorised by any statute, and that the Crown 
Solicitor, being a civil servant, and paid an annual 
salary by the Crown for all work done by him on 
behalf of Her Majesty, is not entitled to receive the 
costs he has incurred in opposing the rule nisi on 
behalf of the Inspector of Police. It is a mistake 
to identify the Crown and the question of the right 
of the Crown to costs, with the Inspector of Police, 
and the question of his right to costs. As a mem- 
ber of the police force in charge of the place in 
which the premises for which a licence was soufi^ht 
were situated, he had a right expressly given to him 
by the Act to object to the grant of a licence, Act 
No. 566, sec. 38, and he might be awarded reason- 
able costs in the event of his objection being suc- 
cessful, sec. 40. When he was brought before this 
Court at the instance of the unsuccessful applicant, 
for a licence to show cause why a mandamus should 
not issue to the magistrates, he ooaupied a position 
differing in no respect from that of any other per- 
son who might have exercised the statutory right 
of objecting to the grant of the licence except this : 
That he was represented before the Court by a 
• solicitor who receives an annual salary from the 
Crown for his services. But it was decided in the 
case of The Attorney-General v. Shillibeer, 4 Ex. R 
606, which was cited in support of the applica- 
tion that that circumstance makes no difference. 
The costs of an application for a mandamtu are in 
all cases in the discretion of the Court, and there is 
no principle upon which an officer of police, who had 
successfully urged objections against the grant of a 
licence, should he deprived of the costs of success- 
fully opposing the issue of a writ of mandamus. 
The order of this Court was right, in my opinion, 



and if it were not, it must be obeyed by the taxing 
officer, so long as it is unrescinded. I dismiss the 
application with costs. 

Solicitors : For plaintiff, Sievwright ; for defend- 
ant. Grown Solicitor. 



Exparte Satebs. August 8. 

13 Geo. II. y c. 18, s. 5 — Fiat for writ of certiorari 

— Proof on oath of six days* notice in writing 

necessary. 

Mr. Woodfall applied for a fiat for a writ of 
certiorari to bring up proceedings on a debtor's 
summons before justices at Beech worth, with the 
view to their being quashed, on the ground that the 
defendant had not been served with the order of the 
justices. 

His Honob said : This is an application for a 
fiat for a writ of certiorari to bring up the proceed- 
ing on a debtor's summons heard by two justices of 
Beech worth. The party moving for the writ, James 
Sayers, has not offered any proof upon oath as he 
is required by 13 Geo. II., ch. 18, sec. 5, to do, 
that six days' notice in writing has been given to the 
justices whose proceedings it is sought to have 
quashed. 

Solicitors for defendant, Klingender^ Gha/rshy and 
Dickson, 



WAIW.A1X V. Hansbn. August 8. 
Rules of Supreme Gourt, 1884, Order XIV., Rules \ 
and 3. — Gircumstamces under which a plaintiff 
will he allowed to sign final judgment — Onus of 
proving that he is entitled to defend lies on defend- 
ant — What proof will be sufficient — Power of a 
judge under Order XIV., Rule 3, exercised only in 
exceptional cases. 

Action brought to recover balance alleged to be 
due on a building contract. The defence was pay- 
ment, and alleged a counter-claim of £36 odd as due 
by the plaintiff to the defendant. 

The plaintiff applied on a summons under Order 
XIV., Kule 1 , for liberty to sign final judgment, or 
that the defendant might be ordered under Rule 3, 
to attend and be examined on oath. 

Mb. Duffy appeared in support of the applica^ 
tion ; Mb. Isaacs appeared to oppose. 

His Honob said : This was an application by the 
plaintiff to sign final judgment for the amount 
endorsed on the amended particulars, or special 
endorsement under Order XIV., Rule 1. The discre- 
tionary powers given to a judge by this order are 
very large, and I agree that they ought te be used, 
especially at the commencement of a new system 
of procedure, with scrupulous care. The object of 
the provisions of this order is to attain the end of 
litigation, viz., a judgment, with as little delay as 
possible, and to reduce the costs of litigation for 
the benefit of both parties as much as possible in 
those cases in which it is plain that the defendant 
has no real defence. The procedure is an exten- 
sion of the practice which has long^ prevailed with 
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reference to bills of exchange under Part 1 
of '*The Instruments and Securities Statute, 
1864." In an action on a bill of exchange the 
defendant has to obtain leave to plead ; in the cases 
to which this order applies, the initiative lies on the 
plaintiff, who can only move on an affidavit verify- 
ing the cause of action, and stating the belief that 
there is no defence to the action. In both cases the 
burden of proving that he is entitled to defend rests 
on the defendant. The authorities cited by Mr. 
Isaacs show what are the general rules which should 
govern the discretion of the judge in dealing with 
applications under this order, and they show further 
that in applying those rules to the circumstances of 
different cases there has been considerable variety 
and conflict of opinion amongst judges. The follow- 
ing general considerations should not be lost sight 
of : — " This is a remedy that ought not to be used 
except where the plaintiff's case is clear, and if there 
be any doubt as to the right to recover he ought not 
to be allowed to avail himself of a process so sum- 
mary in its nature," per Bramwell, L.J., in Eay w. 
Barker, 4 Ex. Div., p. 281. " If the judge is satis- 
fied upon the affidavits before him that there really 
is a defence on the merits, ib is a matter of right, 
unless there be something extraordinary, that the 
defendant should be able to raise that defence on 
the*merits, either to the whole or to a part. . . 
It is not enough to swear, ' I say I owe the man 
nothing.' Tou must satisfy the judge that there is 
reasonable ground for saying so. So, again, if you 
swear that there was fraud, that will not do. It is 
di^cult to define it, but you must gi^e such an 
ezfient of definite facts, pointing to the 
fraud as to satisfy the judge that these are 
facts that itiake it reasonable that you should 
be allowed to raise that defence ; and in like 
manner as to illegality and every other defence 
that might be mentioned," per Lord Blackburn, in 
Wallingford v. Mutual Society, 5 App. Cas., at p. 
704. *' When the defendant goes beyond the mere 
form of stating that he has a good defence, and states 
what his defence is, and gives reason for thinking 
that his defence is substantial, and will be sustained 
in evidence, he ought not to be compelled to pay 
money into Court as a condition of his being allowed 
to come in and defend the action," per Cockburn, 
C.J., Runnadea v. Mesquita, 1 Q. B. D., at p. 418. 
" The defendant is to have leave to defend either if 
he has a good defence upon the merits, or if he dis- 
closes ' such facts as may be deemed to entitle him 
to defend.' If, therefore, the defendant shows such 
a state of facts as leads to the inference that at the 
trial of the action he may be able to establish a defence 
to the plaintiff^s claim, he ought not to be debarred 
from all power to defeat the demand made upon 
him. By the very words of the order, the plaintiff 
is not to be allowed to sign judgment merely because 
the defendant's affidavit does not show a complete 
'defence,'" /)er Brett, L.J., in Ray v, Ba/rker, 4| 
£!x. D., at p. 283. In the present case the plain-i 



tiff, the surviving partner of a building firm, claims 
a balance of £163 6s. to be due to him from the 
defendant. The defendant alleges a payment by 
him to the deceased partner of £^00 beyond the 
amounts acknowledged by the plaintiff, and con- 
tends that he has overpaid the plaintiff's firm by 
£36 14s. The affidavit of the defendant contains 
allegations and discloses facts amply sufficient, in 
my opinion, to entitle him to defend the action, and 
I therefore dismiss the summons with costs. I 
certify for counsel. Application was then made to 
me that the defendant might be ordered to attend 
and be examined on oath under Rule 3 of Order 
XIV. I concur with the observation of Field, J., in 
MiUard v. Baddeley and Others, W. N., p. 96, 
April 5, 1884, that it is only in an exceptional 
case that the power given by this rule of examining 
the defendant should be exercised, and that if it 
became a practice it would lead to great expense, 
and to actions being tried on a summons under 
Order XI Y., which was never intended to be done. 
Application refused. 

August 8. 
Long Tunnel Gold Mining Compant v. Zimmier. 
Judicature Act, 1883 {No, 761), m. 8 {mlhsec. 4),64. 

Charging order — Recognition by a judge of an 

equitable claim. 

Application for an order under sea 64 of Act 
No. 761, charging shares which the defendant held 
in the Langridge Great Extended Company, for a 
debt due by her for calls in the plaintiff company, 
for which sLe had given a cheque, which was dis- 
honored. The defendant alleged that she held 
the shares in trust for her husband. 

His Honor said : The plaintiff obtained a 
conditional order under sec. 64 of the Judicature 
Act, 1883, charging shares standing in the name 
of the defendant in the Langridge Great Ex- 
tended Gold Mining Company, No Liability. The 
defendant, who was a registered shareholder in the 
plaintiff company, was sued upon a dishonored 
cheque given by her in payment of a call, and 
suffered judgment by default. On showing cause 
against the ord^, affidavits of the defendant and of 
her husband were used, in which it was alleged 
that the defendant never had any property of her 
own, and that she held the shares in the Langridge 
Gold Mining Extended Company, which had been 
purchased with her husband's money, as a trustee 
only for her husband. The case of Cragg v, Taylor, -. 
L. R. I Ex., p. 148, and earlier authorities 
were quoted to show that Common Law courts 
have refused, upon a motion to charge stock or 
shares, to consider equitable rights and interests. 
But now, by the Judicature Act, 1883, sec. 8 (4), 
it is provided that ** the Court and every judge 
thereof shall recognise and take notice of all equit- 
able estates, titles, and rights, and all equitable 
duties and liabilities appearing incidentally in 
the course of any cause or matter 'in^ the sama 
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manner as the Court in its equitable jurisdiction 
would have recognijBed and taken notice of the 
same in any suit or proceeding duly instituted 
therein before the passing of this Act/' I am called 
upon, therefore, to deal with the equitable claim now 
put forward by the defendant on behalf of ber hus- 
band. The circumstances as stated in the affidavits 
of both the husband and the wife suggest suspicion. 
No explanation is offered as to why the defendant 
has been allowed to take charge of her husband's 
money, and to invest and manage it for an in- 
definite time as if it were her own. Neither is the 
fact accounted for that an attempt was made by 
the defendant shortly before judgment was signed 
against her to transfer the shares standing in her 
nani^e in the Langridge Company to her husband. 
She herself declares that she never had any property, 
but there is evidence of a statement made by her 
husband that she was in the habit of investing in 
mining stock without his knowledge or consent, 
that he disapproved of her entering into speculations 
in mining shares of any kind, and that he would 
not pay any of her debts incurred in such specu- 
lations. I cannot accept the inconsistent and 
uncorroborated statements of the husband and the 
wife in this case as satisfactory proof of the existence 
of the alleged trust. The order will be absolute, 
with £2 2s. costs against the defendant. 

August 8. 
Fahet v. Ivky and Kennedy. 
Judicature Act 1883 (ilTo. 761), sec ^^—Rulea of 

the Supreme Court 1884, Order ZZF., rule 1 — 

Discretion of a judge in Chambers with regard 

to costs. 

This was an action for assault, malicious prosecu- 
tion, and false imprisonment. The defendants by 
summons under sec. 43 of Act No. 345, called upon 
the plaintiff to show cause why the action should 
not be remitted to the County Court, or that he 
should give security for costs. 

Mb. Isaacs, on behalf of the plaintiff, opposed 
the application on the grounds that, as there were 
difficult questions to be decided in it, it ought to be 
tried in the Supreme Court. 

His Honor, in giving judgment, said : The de- 
fendants applied to have this cas ) remitted for trial 
before the County Court, Melbourne, under sec. 
43 of the County Court Statute, 1869. I refuse 
the application, being satisfied by the affidavits that 
the plaintiff has a cause of action fit to be prosecuted 
in the Supreme Court. Application was then made 
pn behalf of the plaintiff for costs of attendance on 
the summons. No power of awarding costs has 
hitherto existed in cases within the 43rd section, 
the statute not giving the power in express 
terms. Order LXV., Rule 1 of " The Rules of 
the Supreme Court, August, 1884," provides that 
<' subject to the provisions of the Act, the costs 
of and incident to all proceedings in the Court 
shall be in l^e discretion of the Court, but nothing 



herein contained shall deprive a trustee, mortgagee, 
or other person of any right to costs out of a par- 
ticular estate or fund to which he would be ei>ti,tled 
according to the rules hitherto acted upon in Courts 
of Equity, provided that where any action or isaue 
is tried by a jury, the costs shall follow the event, 
unless upon application made at the trial for good 
cause shown the judge before whom such action or 
issue is tried, or the Full Court shall otherwise 
order." It was held in Gamett v. Bradly, 3 App. 
Ca&,p. 494, followed by Ex parte Mercer^s Company^ 
10 C. D., p. 481, that the combined effect of the 
Judicature Act, 1875, and of Order LXV, Rule 1, 
which corresponds with the rule above quoted, and 
must be dealt with as part of the Act, was to repeal 
all previous acts which directed costs to follow 
certain rules without leaving the Court a discretion, 
and to empower the Court and the judges toexerciae 
their judicial discretion as to costs in all cases sub- 
ject to the exceptions stated in the order. Section 
22 of the Judicature Act, 1883, authorises a judge 
to exercise in Chambers all or any part of the juris- 
diction by that Act vested in the Court in all such 
causes, matters, and proceedings sus before the pass- 
ing of the Act might have been heard in Chambers 
by a single judge. The question of costs was one 
of those numerous matters in which a judge in 
Chambers might, before the passing of the Ji»iica- 
ture Act, 1883, exercise the jurisdiction of the 
Court, unless such exercise was expressly reserved 
to the Court alone by the terms of the Act. See 
Smeaton v. Collier^ 1 Ex., p 457, and per Moles- 
worth, J., in re Fisher^ ex parte Greenfaw^ 2 Y. R, 
J. E, and M., p. 29. I think, therefore, that a judge 
in Chambers can exercise the full discretion now 
vested in the Court with regard to costs, and that 
the application for costs in this case should be 
granted. Summons dismissed, with costs, £3 3s. I 
certify for counsel. 

Solicitors : For plaintiff, Randall, Mitchell, and 
Nevett ; for defendants, Watson, 

Cameron v. Cameron. August 12. 
Marriage and Matrimonial Causes Statute Amend" 

ment Act 1883 {No. 787), ss. 15 and 16~72e^. 

Gen,, ISlh Sept, 1861, Rules, 18, 21, and 26^ 

Application to have divorce suit set down for 

trial before a single judge unnecessovry. 

Application by petitioner to have a divorce cans* 
set down for trial before a single judge. 

The facts sufficiently appear from the judgment. 

His Honor said : This is an application 
by a petitioner to have a cause in the Divorce 
and Matrimonial Causes Jurisdiction set down 
for trial before a single judge. The answer was 
filed on May 80, and upon the expiration of 
twenty days from that date the cause was at 
issue (rule 18). After twenty days from the 
time a cause is at issue the petitioner may file the 
record (rule 21) j and within twenty days after the 
record has been filed the petitioner is to .^et down 
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the oaase as ready for trial (rule 26). He may do 
this whenever the cause is not to be heard before a 
jury without a judge's order under the present 
rules. Under the new Act No. 787 a single judge 
of the Court alone may hear and determine all 
matters arising in the Court in this jurisdiction 
which have hitherto been heard and determined by 
the Full Court (sec. 15). It is not necessary, in 
my opinion, to obtain a judge's order for the trial of a 
cause before a single judge under this Act. In the 
absence of a direction by a judge that the cause 
shall be heard and determined by the Full Court 
(sec. 16), or by two judge's (sec. 15). A single 
judge will sit to hear and determine all matters 
arising in this jurisdiction, and causes may be 
set down for trial as heretofore without a judge's 
order directing them to be tried by one or more 
judges. The present application is unnecessary. 
I make no order. 

Proctors : For petitioner, Grylis ; for respondent. 



August 12. 
Bank of Victoria v. M^Lay. 
£ule8 of Supreme Court 1884 — Order XVI. ^ Euk 

2 — Substitution of plaintiff'— Coats. 

Application for substituting plaintiff. 

His Honob said : This is an application by the 
plaintiff under Order XVL, Rule 2, that Wm. 
Mendell, the plaintiff's manager, may be substi- 
tuted as plaintiff in lieu of the Bank of Victoria. 
The action is brought to recover possession of land 
of which it is alleged that the defendant was a 
oaretakerf or the plaintiff bank undera written agree- 
ment. It is stated to have been discovered after 
the action was commenced that the legal estate in 
the land was vested in the person now proposed to 
be substituted as plaintiff, as trustee for the bank. 
An affidavit has been filed on behalf of the defend- 
ant which has not been answered by the plaintiff, 
and the statements contained in it make it proper, 
in my opinion, that the amendment asked for should 
be accompanied with terms. Order, that on pay- 
ment of the costs of this summons and of all costs 
of and occasioned by the amendment of the writ, 
the name of Wm. Mendell be substituted as plain- 
tiff in lieu of the Bank of Victoria, without preju- 
dioie to the defendant's right to apply ; that the 
names of the present plaintiff, of Thomas Young, 
manager of the Bank of Victoria at Castlemaine, 
and of Wm. Thomas Cox, or of one or m )re of 
them, be added as necessary parties within Order 
XVL, Bule 11, and to take all just exceptions to 
the sufficiency of the demand of possession or notice 
to quit by the present plaintiffs, the Bank of Vic- 
toria, daf^ed May 26, 1884. 

August 14. 
Oriental Bank v. Halstead and Another. 
Plaintiff' company in liquidation — Removal of assets 
out of the reach of the process of the Court— -Appli- 



cation by defendant/or security for cosU-^BuUs of 
Supreme Court, August, 1884, rr. 4 and 5, 
Application by a defendant for security for 
costs against the plaintiff company which was in 
liquidation. 

The applicant asked for costs on the grounds. 1. 
That the plaintiff company was a foreign corpora- 
tion ; 2. That it was an unregistered company so 
far as this colony is concerned ; 3. The real plaintiff, 
viz., the liquidator, was not before the Court 3 4. 
That there was an abstraction of assets going on, 
and there was no one in the colony from whom the 
defendants could get their costs if successful. 

Mr. Hodges to oppose, contended that security for 
costs ought not to be given,and cited United Ports and 
General Insurance Co. v. Hill., L. R. 5 Q. B. 395 ; 
Beuston v. Ashton, L. R 4 Q. B. 590 3 Syhes v, 
Sykes, L. R. 4 C. P. 645. 

His Honor said : The defendants have ob- 
tained leave to appear and defend an action 
brought by the Oriental Bank Corporation on 
a cheque drawn by the defendant's for J&3901 
128. 6d. One of the defendants, Andrew Kerr, 
now applies that the plaintiff may be required 
to give security for costs. It appears from the 
affidavits that the plaintiff bank has been compelled 
to close its doors and stop the transaction of its 
business as a bank both at the head office in London 
and at the branch bank at Melbourne ; that a peti- 
tion to wind-up the corporation has been presented 
to and accepted by a judge of the High Court of 
Justice in England ; that an official liquidator has 
been appointed and that the corporation is now in 
course of being wound-up under the provisions of 
the Companies Act 1862 and 1867. A similar 
order for winding-up was made by a judge of the 
Supreme Court of Victoria, but no official liquidator 
has been appointed, and proceedings under the 
order have been stayed. The poverty or even the 
insolvency of a plaintiff is not a ground for requir- 
ing him to give security for a defendant's costs. It 
is, undoubtedly, a hardship that a defendant should 
be compelled to carry on litigation with an opponent 
who is apparently unable to pay the costs of suit 
in the event of hb being unsuccessful. But it has 
been held that it would be a greater hardship to 
prohibit a plaintiff from asserting his alleged rights 
in a court of law merely because he is poor. The 
cases cited by Mr. Hodges show that no distinction 
in this respect is or ought to be drawn between an 
action brought by a pauper plaintiff, and an action 
brought by the assignee of a bankrupt, or by the 
liquidator of a company ordered to be wound-up, 
and brought either in his own name or in the name 
of the company. I think that the application in the 
present case cannot be supported therefore on this 
ground. It also appears from the affidavits that this 
official liquidator is at present represented in 
Victoria by Mr. Charles Hepburn, who acts under 
a power of attorney, and that the corporation has 
numerous assets in Victoria consisting of mort^^agea, . 
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freeholds, and money. The following statements 
appear in the 19th paragraph on the affidavit 
in support of the sammons. ''It is a matter 
of public notoriety, and I believe it to be a fact, 
that between the 5th day of May, 1884, and the 
30th day of June, 1684, remittances to the value of 
£500,000, representing assets of the corporation 
collected in Victoria, have been sent to London to 
be dealt with by the official liquidator there, and I 
believe that, according to the instructions given by 
the official liquidator to his agent (who is the said 
Charles Hepburn) or to others of his agents in this 
colony, all monies collected and representing assets 
of the corporation are from time to time forthwith 
remitted to London, and I am instructed and ad- 
vised, and verily believe that by reason thereof and 
of the said vesting order, the said Andrew Kerr 
will be unable to recover his costs of this action in 
the event of his defeating the claim and recovering 
costs as against the plaintiff corporation." These 
statements are not contradicted or qualified by the 
attorney of the liquidator. Assuming them to be 
true they show that the assets of the plaintiff corpo- 
ration are being collected and removed from 
Victoria, and that possibly when this action reaches 
its final stage there will no longer be any 
property of the plaintiff on which the process 
of the Court can operate. It is unnecessary, I 
think, to consider whether the Oriental Bank 
Corporation is, or is not, a corporation having a 
domicile foreign to Victoria for all purposes of 
litigation. A plaintiff is compellable to give security 
for costs whenever, owing to his permanent absence 
from Victoria, he cannot be fixed if he should be 
unsuccessful in his litigation by the direct process 
of the Court, per Alderson, B., in Kilkenny and 
G, S. and W. Ry. Co. v. Fielden, 6 Ex. 86. 
If the whole of the property of the plaintiff corpora- 
tion be removed from Victoria, the plaintiff and 
the assets of the plaintiff will bo equally inaccessible 
to the direct process of this Court for the purpose 
of satisfying the defendant's claim for costs as if 
no branch bank existed here, and the plaintiff 
corporation were permanently and exclusively 
domiciled abroad. The undisputed facts bring this 
oase, in my opinion, within the principle and reason 
of the rule. The plaintiff corporation must be 
required, therefore, to give security for costs, not 
because it is insolvent, but because steps are being 
taken which may have the effect of removing all 
its assets beyond reach of the process of the Court. 
Order that the plaintiff company within 14 days 
from this date pay into Court the sum of £300 to 
abide the event of the action as security for the 
costs of the defendant, Andrew Kerr. I reserve 
leave to the attorney of the liquidator to apply to 
vary as allowed by Eules 4 and 5 of the Rules 
of the Supreme Court, August, 1884, the man- 
ner and form of security hereby ordered if he 
should desire to vary it Costs of this application 
to be costs in the cause. I certify for counsel. 



Attorneys : For plaintiff, BenneUf Attenbarough, 
Wilks, and Nunn; for defendants, Crisp, Lewia^ 
and Hedderwick, 



Pbobatx Jubisdiction. 

(Before His Honor Mr. Justice Moles worth.) 

August 14. 
In thk Will and Codioil of John Muntabd. 

Codicil on two sheets of paper tohieh were pinned 
together — Second sheet only signed — Ajfidavit, 

The codicil was on two sheets of paper which 
were pinned together. The second sheet only was 
signed. 

Mb. Isaogs moved for probate. 

His Honob refused the application, and said that 
he would require an affidavit showing what the 
state of the two sheets was when the codicil was 
executed. 

Application refused. 

Proctor, Eggleeton, 



August 14. 
In the Estate of Monichon. 

Administraiion de bonis non — Consent of widow. 

Administration had been granted to the eldest 
son of the intestate with the consent of the widow. 
The administrator died without having fully ad* 
ministered. - The only surviving son of the intes- 
tate now applied for administration de bonis nan. 
No consent of the widow was filed. 

Mb. Woolf for applicant 

His Honob said : The widow has not consented 
to this application. It does not follow that because 
a widow consents to administration being granted 
to one son that she will consent to administration 
being taken out by another. I refuse the applica- 
tion. 

Application refused. 

Proctors : Blake and RiggaJl. 



August 14. 
In the Estate of William Dunbab. 

Administration— Clerical error aa to value of pro- 
perty — Bond, 

The applicant in her affidavit stated that the 
estate was of the value of £3100^ of which the 
sum of £2500 represented the real estate, and 
£650 represented the personal. 

Mb. Moobe pointed out that the sums of £2500 
and £650 when added together made the sum of 
£3150, and submitted^ that, as this was a mere 
clerical error, administration should be granted to 
the applicant. 

His Honob granted the application, the 
bond entered into to be for the proper 
amount, namely the amount of the two sums added 
together. 

Proctor, CHalhran, 
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IN CHAMBERS. 
(Before His Honor Mr. Justice Higinbotfaam). 

August 13. 
The Queen v. Bailes and Othebs, exparte 

Pickup. 
Mandamus — Common Law Procedure Statute 1865 
{No, 274), tee. 252 — Discretion of Court in the 
matter of costs — Party unsuccessfully resisting 
the issue of a mandamus relying upon the decision 
oftJie Court to which ths mandamus is directed is 
not thereby exempt from costs — Body exercising 
(^xxs^i-judicial functions not to be fixed with costs 
unless guilty of improper conduct — Supreme Court 
{Constitution) 1852 (iVo. 10), sec, 19; Judi- 
cature Act, 1883 {No. 761), sees, 2. 13, 22— 
Sec, 19, Act No, 10, repeals i by aec, 2, Act No. 
761 — TermA abolisJied— Jurisdiction and powers 
of a judge sitting in Court or in Chambers. 
This was a summous calling on the members of 
the Revision Court at Sandhurst and Mr. W. R 
Gissing to show cau'je why they should not pay the 
costs of Mr. Pickup in obtaiaing a mandamus to 
compel the Revision Court to hear objections to 
Gissing's name appearing on the ratepayers* roll. 

Mb. Hodqes appeared for Pickap, Mr. Isaacs 
for the Revision . Court, and Me. W. Brown for 
Gissing. 

Mr. Justice Higinbotham gave the following 
decision : This was a summons calling on certain 
members of the council of the city of Sandhurst, 
constituting the Revision Court recently held for 
the city, and W. F. Gissing, to show cause why 
the costs of and occasioned by an application for a 
writ of mandamus to compel the members of the 
Revision Court to hear and determine an objection 
made by John Pickup to the name of W. F. 
Gissing being retained upon the voters' list for the 
Darling Ward of the city, and the costs of the 
order made thereon, and of and occasioned by the 
WTit oi mandamus issM^di on 22nd July, 1884, in 
pursuance of the order, should not be paid by the 
members ol the Revision Court and by W. F. 
Gissing to the objector, John Pickup. A prelimi- 
nary objection was taken by Mr. Isaacs to my hear- 
ing this summons as a judge sitting in Chambers, 
on the ground tliat section 19 of the Act 15 Vic- 
toria, No. 10 — commonly called " the emergency 
clause " — is no longer law. I was of opinion 
that the objection was a good one. " Vacation " 
in the sense which that word, bears in this 19th sec- 
tion, viz., all parts of the year not included in any 
term, no longer exists. "Terms," except as a measure 
for determining time, are abolished, and have no 
existence as applicable to any sittings or business of 
the Court (The Judicature Act 1883, sec 13). The 
conditions necessary for the exercise by a judge of 
the powers of the Court as well as for the review 
by the Court of the orders made by a judge under 
sec. 19, flo longer exist ; the section itself is incon- 
sistent with the Judicature Act 1883, which has 
abolished those conditions, ^nd it is therefore, I 



think, repealed by the second section of the latter 
Act. The necessity for arranging for the despatch 
at all times of all the business of the Court which 
a judge in Chambers has not jurisdiction to deal 
with, is not, however, overlooked in the Judicature 
Act 1883. By that Acta judge sitting in Court 
shall be deemed to constitute the Court (sec. 22); 
and when so sitting may, subject to appeal to the 
Full Court, hear and determine all such causes, 
matters, and proceedings as before the passing of 
the Judicature Act 1883 might have been heard in 
court (/6.), and which are not required by that Act 
to be heard and determined by the Full Court 
(a 11.) A judge may also exercise in Chambers the 
jurisdiction vested by the Judicature A.ct 1883 in 
the Court in all such causes, matters, and proceed- 
ings (1) as might before the passing of the Act 
have been heard in Chambers ; or (2) as may by 
rules of Court, to be made after the coming into 
operation of the Act, be directed to be so heard 
(s. 22). By these enactments provision is or may be 
fully made for giving a single judge sitting in 
Chambers jurisdiction at all times to hear applica- 
tions of every kind, whether properly belonging to 
Court or to Chambers, which may require to be 
immediately or promptly heard, as directed by the 
19th section, and thus the emergency clause has 
ceajaed to be necessary. I allowed the objection. It 
was then arranged that the summons should be 
taken as notice, and should be heard in Court sb a 
motion. The Court has a statutory discretion in 
the matter of the costs of any writ of mandamus 
(Common Law Practice Statute 1865, s. 252), and 
will for sufficient reason withhold them {Reg. v. 
PoMman, 3 A. J. R, p. 109), but the Court 
in the exercise of its discretion will in general order 
costs to be paid by that party to the application 
who ultimately fails to that party who uUimately 
rfuoceeds {Reg. v. Justices o/ Surrey^ 9 Q. B., p. 37), 
and it is no ground for exempting a party unsuccess- 
fully resisting the issue of a mandamus that he relies 
as Gissing, the person objected to, did in the present 
case, upon the decision of the Court to which theman- 
damuA is directed — /6.,and Regina v, JitsticesofLon- 
don, 9 Q.B., p. 41. The costs of the applicationfor the 
writ, and also the costs of the order and writ and 
of this application must be paid by Gissing to the 
objector, Pickup. The question of costs as regards 
the members of the Revision Court is a wholly 
different question. The Revision Court is a body 
exercising quasi-judicial functions. It made a 
mistake in giving effect to a bad objection taken to 
the notice of objection, but no impropriety of any 
kind has been suggested against any member of the 
Court. The general rule that the costs of a man- 
damus go to the successful party, is subject to the 
exception that when a judicial officer is required by 
mandamus to do an act he shall not be fixed with 
the costs unless he has been guilty of improper con- 
duct {Reg. V. Mayor of Lichfield, 6 Jurist, p. 624.) 
I therefore refuse the application aa regards thQ 
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members of the Revision Court ; and as there was 
no reason for bringing them before the Court on 
this motion, the applicant, Piokup, must pay them 
their costs of and occasioned by the present applicar 
tion« 



August 15. 

Oriental Bank v. Halstead and Another. 
Instruments and Securities Statute 1864 {No, 204), 

sec. 19 — Rules of the Supreme Court 1884, 

Order IX., r. 6; Order XVI, rr. 4, 6, 14— 

Action on cheque drawn by partnership firm — 

Service of writ. 

The plaintiffs brought an action against the 
defendants, Halstead and Kerr, ^ho were partners, 
upon a cheque drawn by them. The defendants 
were sued not in the name of the firm but as joint 
contractors. The writ was served on the manager 
of the two partners. The defendant Halstead is 
oat of the jurisdiction. Application was now 
made by the defendant Kerr that all further pro- 
ceedings as against him be stayed until the writ 
has been served upon the defendant Halstead and 
he has appeared, or judgment been signed against 
him. 

His Honor said : This is an application on sum- 
mons by the defendant, Andrew Kerr, that all 
further proceedings in this action, as against the 
applicant, be stayed until the writ of summons has 
been duly served upon the defendant, James Hal- 
stead, and such defendant has appeared, or judg- 
ment been signed against him. The action is 
brought under the Instruments and Securities 
Statute 1864, part I., against "J. Halstead and A. 
Kerr upon a cheque drawn upon the National 
Bank of Australasia by the defendants/ under the 
style of ' Halstead, Kerr, and Co.' " The defend- 
ants have not been sued, as they might have been 
(Order XVI., Rule 14) in the name of the firm, 
but as two persons jointly liable as joint contrac- 
tors. It appears from the memorandum on the writ 
that service was effected by delivering the writ "to 
the manager of the said J. Halstead and A. Kerr." 
This service, which might, perhaps, have been good 
service, though the memorandum is defective in 
not stating the place of service as well as the per- 
son served (under Order IX., Rule 6), if the 
defendants had been served in the name of the firm, 
was clearly not a personal service as required by the 
Instruments and Securities Statute 1864, section 
19, upon which the plaintiff corporation could have 
signed final judgment (Pollock and Another v, 
Campbell Bros.y 1 Ex. D. 50). Bat the defendant 
Kerr treated this as good service so far ai it 
applied to himself; he sought for and obtained 
leave to appear to the writ to defend the action, 
and he took the further step of applying for an 
order for the plaintiff corporation to give security 
for his costs. This defendant is not now in a 
better position, therefore, than he would have been 
in if, under the old procedure, he had been sued 



alone for a debt jointly due by him and another 
person ; and in that case he could only have com- 
pelled the joinder of the other contracting party hy 
giving the plaintiff a better writ — that is to say, by 
pleading the non-joinder in abatement, and showing 
that the co-contractor was within the jurisdiction 
of the Court. The defendant Halstead is stated to 
be in England ; at all events, he is not alleged in 
the affidavit filed for the defendant Kerr to be in 
Victoria. Under the new rules even this limited 
right is taken away from a defendant sued on a 
contract upon which another is jointly liable with 
him ;' for a plaintiff is at liberty to join one or 
more only of the parties liable (Order XVI., Rule 6), 
and judgment may be signed against one or more 
defendants who may be found to be liable without 
amendment (OrderXYL, Rule 4)^ This summons is 
merely dilatory. I dismiss it with costs, to be 
taxed against the defendant Kerr, who may have 
three days* further time to plead on condition of 
taking short notice of trial. 

Solicitors : For plaintiff, Bennett, Attenborough, 
Wilks and Nunn ; for defendants, Crisp, Lewis and 
Hedderwick, 



(Before His Honor Mr. Justice Holroyd.) 

Slack v. Terry. August 11. 

County Court Statute 1869 (No. 345), sec, 120— 

Appeal from County Court — Rehearing directed 

before a judge of the Supreme Court — Direction 

that costs theretofore incurred und thereinafter 

incurred bepaid by unsuccessfulparty — Costs tiles' 

inafter incurred include the costs of the rehearing 

— Costs — Review of taxation. 

This was a summons on behalf of the plaintiff 

for a review of taxation of costs. The plaintiff had 

brought his action in the County Court and was 

nonsuited. He applied for a new trial, which was 

refused, and he then appealed to the Supreme 

Court, which set aside the nonsuit and directed 

the case to be reheard before a judge of the Supreme 

Court. The case was reheard in the Supreme Court 

and a verdict was given for the defendant. In the 

rule allowing the appeal from the County Court 

and directing a rehearing, it was provided that 

plaintiff should have the costs of the appeal, and 

the costs theretofore incurred (except the costs of 

the trial in the County Court), and that the costs 

thereafter to be incurred should be borne by the 

unsuccessful party, ^lack having been ultimately 

unsuccessful, the prothonotary had to tax two bills 

of costs, those of the plaintiff in regard to the appeal 

and a portion of the proceedings in the County 

Court, and those of the defendant for some of the 

proceedings in the County Court , and also for the 

rehearing in the Supreme Court. The plaintiff 

objected to the result of that taxation, and desired 

to have it reviewed. 

Mr. Sievwrioht appeared for the plaintiff; Mr. 
Isaacs for the defendant. 
His Honor said ; The Court is empowered by^ 
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section 120 of the County Court Statute, when it 
allows an appeal and directs a cause to be reheard 
before a judge of the Supreme Court, to make such 
order with respect to the costs of the action as it 
may think proper. The order of the 29th Novem- 
ber, 1883, setting aside the verdict which had 
been entered for the defendant in the County 
Court, directed that the party who failed on the re- 
hearing should pay to the party who succeeded the 
costs of the action " theretofore incurred and there- 
inafter incurred," save the costs of the trial in the 
County Court. As the rehearing is a part of the 
action the words "thereinafter incurred" must 
necessarily include the costs of the rehearing. The 
summons is to review the taxation made by the 
prothonotary under the order of 29th November, 
1883, of defendant's and plaintiffs two separate 
bills of costs, on the ground that the prothonotary 
taxed the defendant's costs on a higher and the 
plaintiflTs on a lower scale than that allowed by law. 
Plaintiff's bill of costs and his attorney's affirma- 
tion are not before me. Taking Mr. Sievwright's 
statement to be true, that plaintiff's costs are taxed 
on the lower County Court ficale, that would be 
correct as to so much of the costs of the appeal as 
were costs incurred in the County Court. As to 
costs of appeal after the case arrived in the Supreme 
Court, the costs, according to Randall v. Smith (3 
V. L. R. (L.) 56), should be taxed according to the 
prothonotary's discretion. Similarly, defendant's 
costs of trial in the County Court were properly 
taxed on the lowest County Court scale, and the 
costs of the rehearing at the prothonotary's discre- 
tion. The summons, therefore, fails on the ground 
on which it was taken out, and must be dismissed 
with costs. Objections were taken that certain 
items were allowed which were not sanctioned by 
this or that scale. These were all items for costs of 
rehearing, for which theie is no fixed scale. Other 
objections which went to the exercise of the pro- 
thonotary's discretion, as far as I can judge on the 
materials before me, would not be sustainable, even 
if I could entertain them. But I cannot enter- 
tain them on this summons. I certify for counsel. 
Summons dismissed with costs. 



August 11. 

Re Thomas Jaques Martik, exparte The Equi- 
table Insurance Company op the United 
States. 

Copyright Act 1869 {No, 3^0), sees. 36, 50— TTA^ 
is an aggrieved person within sec. 50 f^Who is 
the author oj an engraving? — What is an origi- 
nal engraving f 

This was a motion on behalf of the Equitable 
Insurance Company of the United States to have 
removed from the register of proprietors of copy- 
right in paintings, drawings, works of sculpture, 
engravings, and photographs, the entry of Thomas 
JaciueB Mi^rtin as proprietor of a copyright m au 



engraving, the Colonial Mutual Life Assuranoei 
No. 1549. 

Mr. Hodobs appeared in support of the applica- 
tion ; Dr. Madden to oppose it 

Mr. Justice Holroyd, in delivering judgment, 
said : The application of which I have to dispose 
is for an order to expunge '* from the register of 
proprietors of copyright in paintings, drawings, 
works of sculpture, engravings, and photographs," 
the entry of Thomas Jaques Martin as proprietor 
of a copyright in an engraving. Colonial Mutual 
Life Assurance, No. 1549. The engraving was 
registered on the 23rd June, 1881, and, as appears 
by the description of it in the register and a copy 
exhibited, it depicts a draped female figure armed 
with spear and shield protecting another draped 
female figure and two children, the shield bearing 
the words " Colonial Mutual " and the pedestal the 
words *' Life Assurance.'* Martin opposed 
the application, and made an affidavit from 
which I have summarised the following short state- 
ment of his case. He is now, and has been since 
the 4th September, 1873, the general manager of 
the Colonial Mutual Life Assurance Society 
Limited, whose head office is in Melbourne, and 
which has branch offices in all the Australian 
colonies, in Tasmania, and in New Zealand. He 
designed the engraving in 1877, and since June of 
that year has permitted the Colonial Assurance 
Society to use it as an emblem, and ever since that 
>time it has been extensively used by the said 
society in all the saiA colonies without objection 
until now, and in all is known as its emblem. It 
appears on conspicuous parts of the society^s build- 
ings, and is printed on various documents which 
the society issues. For Mr. Martin it has been in 
the first place objected that the applicant is not a 
person aggrieved within the meaning of section 50 
of the Copyright Act 1869, and has therefore no 
right to complain. The applicant is the Equitable 
Life Assurance Society of the United States, which 
has carried on business in the State of New York 
for over 25 years, and is incorporated under the 
law of that State. About 15 years ago the last- 
named society, according to the affidavits filed on 
its behalf, erected a group of statuary over the 
door of its head office in the city of New 
York after a certain design which it 
then adopted, and has since used the same 
design on its policies, advertisements, and other- 
wise, so that it has become known as the distinctive 
mark of the society. The Equitable Society com- 
menced business in Melbourne on the 1st of April 
last, and in an advertisement which it published in 
a Melbourne newspaper in that month a copy of 
its emblem appeared. This produced a letter from 
Martin, remonstrating with the publisher, and 
pointing out the close resemblance between the en- 
graving of which he had registered the copyright, 
and the print which had appeared in the newspaper. 
The Equitable Society impugns Martin's copyright 
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on the ground that he is not the aathor of the en- 
graving, and that the engraving is not original. 
Commenting on a clause similar to that which I 
am considering (5 and 6 Vict. c. 15, s. 14) Black- 
burn, J., says, that to be aggrieved " the applicant 
must have some substantial objection, and one 
going to the merits of the registered proprietor's 
title" (Graveis case, L. H. 4 Q. B. 721). The 
definition of the word by Hannen, J., is somewhat 
different: "A person to be aggrieved must show 
that the entry is inconsistent with some right that 
he sets up in himself or in some other person, or 
that the entry would really interfere with some in- 
tended action on the part of the person mak- 
ing the application" (lb. 724). In my opinion 
the Equitable Society has brought itself within 
both definitions. Its objections are substantial, 
if it can sustain them, and cut away completely the 
merits of Martin's registration.' This society also 
intends to pursue its business here, and to continue 
to use its emblem for business purposes. The 
copyright claimed by Martin may be inconsistent 
with its right, if it has the right, and stands in the 
way of its intentions. The two emblems are so 
much alike that if Martin is entitled to have his 
name retained on the register, he might, in an action 
against the Equitable Society, throw upon that 
society the burden of proving that its emblem was 
not a colorable imitation of his own. Passing to 
the validity of the copyright, we must look at sec- 
tion 36 of No. 350, which enacts that '^ the author 
of every new and original painting, drawing, work 
of sculpture, engraving and photograph which shall 
be made in the colony of Victoria, and his assigns, 
shall have the sole and exclusive right of copying, 
photographing, engraving, reproducing, and multi- 
plying such painting, drawing, work of sculpture, en- 
graving, and the design thereof, or such photo- 
graph and the negative thereof' for the terms 
therein mentioned, but provides that when any 
such work shall be executed for another person 
for a good or a valuable consideration the copy- 
right shall belong to that other person, unless 
expressly reserved to the person who executed 
the work. I have carefully studied this section, 
but the longer I studied it the more difiicul- 
ties I detected, and I shall only attempt to state 
conclusions, so far as necessary for my decision. I 
think that the author of an engraving is the man 
who executes the work, as the author of a painting 
is the painter, and of a drawing the draughtsman 
(Nottagev. Jackson, 11 Q. B. D. 627). But tlie 
engraving must be new and original. What is an 
original engraving) Originality in its ordinary 
sense imports some exercise of the mind in invention 
or imagination, but engraving is purely an exercise 
of mechanical skill, unless the engraver has designed 
his subject In that sense there might be joint 
authors of an original engraving — one who designed 
the subject, and the other who executed the work. 
An artist, I think, would uot call an en^ravin^ 



original which merely translated a picture on & 
copper plate. Nevertheless, in tracing legislation 
respecting copyright in engravings we find strong 
ground for believing that our own Legislature did 
not intend to restrict the protection to engravings 
of which the author had also invented the design. 
The Copyright Act 1869 consolidates a number of 
English statutes. The English Act, 25 and 26 
Vict., c. 68, the first section of which is the 
original of section 36 of our Act, creates a copy- 
right of original paintings, drawings, and photo- 
graphs, but does not relate to engravings. An Act 
of Geo. II., c. 13, conferred on the proprietor of 
an original engraving the sole liberty of printing v. 1 
reprinting it for a limited period, but an Act of G . 
III., c. 38, extended the protection to engravings 
taken from any picture, drawing, model, or sculpture, 
either ancient or modern, in the same manner as 
if the print were from an original design of the 
engraver. When I remember the excellence to 
which some engravers have attained, and that now- 
adays engravings are almost always copies of some 
previously executed work of art, I am still more 
inclined to believe either that the word " original" 
has been applied to engravings by mistake, or that 
it has not been used in its ordinary sense. Suffice 
it to say that in my opinion an engraving is not 
original if it is a mere reproduction of another en- 
graving, whether taken directly from the original 
or from any print or photograph of it. Some mean- 
ing must be assigned to the word, and that is the 
least I can give it. The word " new " is not to be 
found in the corresponding section of the English 
Act. " New" need not necessarily refer to novelty 
or design, but may import that the engraving must 
not have been published before out of Victoria. The 
copyright given by section 36 of the Copyright Act 
1869 lasts for a term of years, and not for the life 
of the author and seven years afterwards, as in 
England under section 1 of 25 and 26 Vict, c. 68. 
Applying the above remarks to the present case, it 
will be seen that everything turns upon the question 
of fact whether Martin copied his emblem from 
that of the Equitable Society. As for authorship, 
he does not say expressly that he engraved the 
plate himself, or caused it to be engraved for him. 
But as he states that he designed the engraving 
and allowed the society of which he is manager to 
use it, the fair inference is that he either executed the 
work or procured it to be executed, and in the 
latter case he would take the benefit of the copy- 
right in the author's stead. Martin's affidavit does 
not furnish any particulars about the design, nor 
does it say in so many words that he invented it. 
His counsel has said for him that the figure with 
the spear and shield represents Minerva, and that 
he copied it from a cameo which he saw in Italy, 
but that he invented the rest of the group himself. 
I can only treat that statement as an illustration 
of what might have happened. If part of his design 
has been copied from one model; the re^t may have 
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been taken from another. I have closely compared 
the two emblems, and the similarity is so striking 
that I cannot bring myself to believe that the one 
has not been copied from the other — at any rate, as 
regards the mother and standing* child ; for it is 
only with respect to the figure of Minerva that 
Martin suggests the possibility of a common 
model ; and so far as both were copies, the Equit- 
able Society's emblem was produced first. No one 
can notice the attitude of the standing child with- 
out perceiving the peculiar points of resemblance. 
Regarding Martin's engraving as a specimen of the 
fine arts, such spirit as there is in the composition 
seems to me manifestly borrowed, and marred in 
the borrowing. In fact, his looks like a weak 
imitation of the other. I do not think that a 
slight alteration in the attitude of the mother, 
which only spoils the effect, or the introduction of 
an infant in arms, can transform the copy into an 
original. To my eyes it hardly disguises the resem- 
blance. I think I must make the order sought for 
expunging the entry, but I have felt so much doubt 
about the subject that I should be very glad if it 
were brought before the Full Court. I think the 
applicant is entitled to his costs. 

Summons allowed with costs, entry of registra- 
tion bj Mr. T. J. Martin to be removed from the 
register. 



(Before His Honor Mr. Justice Moles worth.) 

August 20. 

Es Stanton and the Statute of Trusts. 

Statute of Trusts 1864 (No. 234), sees. 56, 57— 

Bules of Supreme Court, 1884, Order ZF., r. 2, 

sub, r, 5 — Moneys paid in under sec. 66 of Act 

No, 234 can only he dealt with by petition. 

In this case the administrator of the estate of 

"Wm. Stanton had paid into the Melbourne Savings 

Bank, under sec. 56 of the Statute of Trusts, a 

sum of £500 standing to the credit of the estate. 

There were five children entitled in distribution, 

four of whom were in the Melbourne Orphan 

Asylum. The present summons was taken out 

under Order LV., Rule 2, at the instance of the 

Asylum authorities to have certain payments made 

to them out of the funds towards the maintenance 

of the children. 

Mr. Goldsmith, for the administrator, took the 
preliminary objection that the proper course had 
not been taken, which was by petition and not by 
summons. 

Mr. a*Beckett, for the summons, contended 
that the rule was not ultra vires, inasmuch as no 
special form of petition was required by the 
Statute, and the Court might direct that the peti- 
tion might come before it by way of summons. 

Mr. Goldsmith offered no objection to the appli- 
cation on the merits, but pointed out that by sec, 
57 of the Statute of Trusts the proper mode of deal- 
ing with moneys paid in und^ sec. 56 was by peti- 
tion. If the rule in question dic^ contemplate such an 



application being made on summons it could not 
over-ride the Act, as that had provided a new juris- 
diction which must be strictly followed (Felling v. 
Goddard, 9 Cb. D. 185). 

His Honor said: The application must be 
made by petition, as provided by the Statute of 
Trusts. I dismiss the summons with costs. 

Solicitors : For applicant, Mbide and Seddon ; 
for administrator, Eockine, 



Re EoNATNE, AN Infant. August 21. 
Guardian — Illegitimate child — A married tooman 

cannot be appointed guardian of an infant^-^ 

Costs, 

Application for appointment of a guardian of an 
illegitimate child. 

The father died in 1877 A.D., leaving a will by 
which he left half the income of his property to the 
infant till she should attain the age of 21 years or 
marriage, with a right to the whole corpus on the 
happening of either event. The father was a 
Protestant, the mother a Catholic* The mother 
maintained the child from 1877 to 1884, when she 
died, leaving a will by which she appointed one 
Cawley, a Catholic, to be guardian. The trustees 
applied that one Lidston, a married woman, be 
appointed guardian in order that the child should 
be brought up as a Protestant. There was a con- 
flict of evidence as to the religion in which the 
child had been brought up during the father's life- 
time. 

Mr. Worthinoton appeared for the trustees. 
Mr. Higgins, for Cawley, took the objection that 
the applicant, being a married Woman, could not 
be appointed guardian (Re Kaye, L. R. 1 Ch. 387). 

His Honor allowed the objection, and dismissed 
the application with costs, and directed that the 
trustees should not be allowed to charge their costA 
against the estate. 

Solicitors : For trustees, WisewofM and Gibbs ; 
for Cawley, Diiffy and Wilkinson, 

Probate Jurisdiction. 
(Before His Honor Mr. Justice Molesworth.) 

August 21. 
In the Estate of Margaret Pirib. 
An executor of an executor, having taken out pro- 
bate of his testator^s will, cannot renounce the 
administration of the trusts of the original tes- 
tator* s will. 

The deceased left a will appointing Alexander 
Dove and Robert Ramsay executors, who took out 
probate. Dove died shortly afterwards, leaving 
Ramsay sole surviving executor. Ramsay then 
died, leaving a will appointing executors. These 
last mentioned executors took out probate to Ram- 
say's will, but renounced their right and title to 
the probate and execution of the trusts of Margaret 
Pirie's will. 

Mr. Neighbour moved that administration de ^ 
bonis non be granted to William Pirie, the only son ^ 
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of the deceased Margaret Pirie (Brooke v. Haymes, 
L. R 6 £q. 25 ; Williams on Executors (7th ed. 
276). 

His Honor refused the application on the 
grounds that as the executors had taken out probate 
to Ramsay's will they necessarily took upon them- 
selves the administration of the trusts of Pirie's 
will. 

Proctors : Pentland and Roberts. 



August 21. 

Ik the Estatb of Mabt Elizabeth Grant. 
AdnUnistraUon granted in the estate of a married 

woman who left real estate only. 

The intestace, a married woman, was married in 
the year 1846 a.d. The affidavit as to separate 
estate stated that the intestate died possessed of 
real estate only, which she acquired in 1881 A.D., 
out of moneys given to her from time to time by 
her husband for her sole use and benefit. 

Mr. Woolf moved for letters of administration 
to the husband. 

His Honor granted the application. 

Proctor, Donaihoo. 



August 21. 
Lff THE Will of Henry Augustus Atkinson. 
Probate — Affidavit of exectUors entitled " In the 

Estate of"— Beg. Gen., 2^d June, 1873-- 

Schedule. 

The affidavit of the executors was entitled " In 
the Estate ol" The Registrar took the objection 
that as the deceased had left a will, the affidavit 
should be entitled " In the Will of." 

Mr. Moore moved for probate to the executors, 
and pointed out that the form given by the schedule 
to the Reg. Gen. 23rd June, 1873, was entitled 
«* In the Estate of." 

His Honor granted the application. 

Proctor, Hughes (for RandaU, Mitchell and 



Equity Jurisdiction. 

(Before His Honor Mr. Justice Moles worth.) 
Bell v. Clarke. July 30. 

Evidence taken by one party on commission after hs 

and the other party have stated that they do not 

intend to call further evidence inadmissible on the 

hearing. 

Evidence had been taken in this suit on commis- 
sion. The plaintiff called his witnesses and stated 
that he did not intend to call any others. The 
defendant then called his witnesses. The plaintiff 
then stated that he wished ' to call two new wit- 
nesses, and recall one of the previous witnesses. 
The defendant objected, and the Commissioner 
took the evidence subject to the objection. 

On the hearing, 

Mr. Webb, Q.C., and Mr. a'Beokett, for the 
defendant, objected to ^e evidence of these three 
witnesses being read. The plaintiff had delibe- 



rately closed his case, and the defendant arranged 
bis evidence accordingly. The plaintiff, therefore, 
could not again call evidence. 

Dr. Madden and Mr. Higoins, for the plaintiff: 
Tbere is no such thing as closing a case on a com- 
mission. Witnesses may be called till the commis- 
sion expires. It is in the discretion of the Court 
to admit such evidence after the plaintiff's case has 
closed (Re Hodgson, 5 A. J. K. 49). The evidence 
has been taken, even if it were wrongly taken, on 
commission it can only be struck out in Chambers 
before the hearing {Grill v. General Iron Screw 
Collier Company, L. R. 1 C. P. 600; Hodges v. 
Cobb, L. R 2 Q. B, 652). 

Mr. Webb, Q.C, in reply : The practice of the 
Court is to hear objections when the evidence is 
proposed to be read. The cases cited are on the 
Common Law side of the Court. 

His Honor,, after referring to his notes in Re 
Hodgson, said : In that case what I did was under 
sec. 47 of the Insolvency Statute 1871, under which 
I had a discretion, and the question was merely 
whether I might exercise it to supply an informal 
defect. I do not think that made any practice or 
affirmed any general rule. I will refuse the evi- 
dence in this case. 

Solicitors : For plaintiff, Blaike and Riggall ; 
for defendant, Pavey and Wilson. 



Crow v. Campbell. August 8. 
Where an administratrix purchases property by 

means of property I' ft by the intestate, the acquired 

property is subject to the same trusts as the original 

property. 

This was a suit by the children of the late 
Alexander Crow to have the estate administered 
under the direction of the Court, and to have it 
declared that certain property claimed by 
the defendant Alex. Campbell belonged to the 
estate. 

Mr. a'Beokett and Mr. Neighbour appeared 
for the plaintiffs : Mr Topp for Mrs. Campbell, 
mother of the plaintiffs, and who, after her first 
husband's death, married the other defendant, 
Alex. Campbell;. Mr. Hiooins for Alexander 
Campbell 

His Honor said : Mr. Alexander Crow carried 
on business as keeper of the St. Mungo Hotel, 
Ballarat ; he was tenant of it, No. 7, section H, 
and acquired the freehold of an adjoining lot. No. 6. 
on which there was a billiard-room used with 
No. 7. He died November, 1877, leaving a widow — 
the defendant Mary Anne (now the wife of the 
defendant, Mr. Campbell) — and eight children, the 
plaintiffs. The widow treated the property as 
hers, carried on the business, maintaining 
herself and family, except the eldest son, 
Alex. B. Crow, who was in a railway 
office, supporting himself from 1876. She took 
administration to her husband's estate in July, 
1878, representing his real property as under £200, 
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bin personal as under £260. She paid all his debts, 
funeral and testamentary expenses. She purchased 
lot No. 7 from the landlord for £650, secaring that 
price with interest at 10 per cent, by mortgaging 6 
and 7 to Mr. Deveson. Under the Act 391 she was 
proprietor of both, subject to the mortgage. She 
married the defendant,Campbell, on March 29,1880, 
who also carried on an hotel business, and a trade 
in coal and wood, at Haddon, and had comparatively 
large property. She, as a witness for the plaintiff, 
says that there was no contract before their mar- 
riage ; that he made some inquiries as to her pecu- 
niary position. He says that she said that every- 
thing about the hotel, Ac, was hers, that she had 
bought the hotel, but did not pay for it, but gave 
it and the billiardroom as part security for the price ; 
that she said she was a little in debt, £70 or £80 ; 
that he said that if he married her, and came and 
spent his money putting the place to rights, he 
must have the hotel in his own name, not hers. 
She said he should have that, but she should like to 
have the billiardroom for the children ; that he 
said she should have it clear of the mort^^age. She 
expressed thanks, and he sstid he would not have 
it transferred until the mortgage was up ; that they 
discussed the discretion of her having purchased 
the hotel ; that he told her that the hotel was not 
fit to live in as it was ; that she said that she had 
no money to repair it ; that he said that it would 
take much money to repair it. She said that if 
it were put right it would improve the business very 
much, and that she was doing no business in the 
house then. In fact, from the entire evidence I 
would say that the business was doing badly. She 
had sold the billiard table for £80, owed some not 
considerable business and other debts^ and the hotel 
was worth about £1,000, subject to the mortgage 
for £650. He put in some furniture before, more 
after the marriage. He from the marriage acted 
as master of the property, carried on the business 
in all important pdints, and had the license trans- 
ferred to him. She and her eldest daughter 
generally acted at the bar, and she kept the ac- 
counts, mixing the receipts at the bar with other 
moneys passing through her hands ; helped herself 
at discretion, defrayed all small house and 
family expenses, mixed together, as might 
have been expected if he married another 
woman accustomed to such business, and 
took the support of her family. All the bar tak- 
ings were put into a till, which he emptied and 
lodged to his general bank account. He quarrelled 
with one of the plaintiffs, Louis, the second son, 
and sent him out to support himself. He expended 
much money, he says over £400, in improving the 
hotel. Its business increased. At the end of 
January, 1 882, the value of the hotel increased to 
more than £2,000, the furniture of 1880 had been 
generally laid aside, and other and better had been 
substituted. There had been some disputes between 
Oampbell and his wife. He complained of extrava- 



gance, talked of being driven to the Insolvent 
Court. On January, 29, 1882, for the first time 
the plaintiff, Alexander Brown Crow, had a dis- 
pute with Campbell in her presence. Campbell 
said the place was his, and he would allow no in- 
terference with it. The son said otherwise, and 
that Campbell could not pretend to have bought it 
by an outlay of £150. The mother heard them, 
and took no part About that time Campbell, 
as he says, according to the pre-<$ontract, called 
upon his wife to transfer the hotel to him. She 
says she did not understand the meaning of 
the transfer, which, in fact, was made on 
February 9, 1882, under the Act 391. Mr. 
Mann, Campbell's solicitor, prepared it by 
his instructions. It was as in consideration of £5. 
As brought to her, it included lots 6 and 7, 
contrary to Campbell's version of the agreement, 
but admitting explanation from Mann, being 
informed by the deeds, which mixed the properties. 
The wife objected to the transfer of lot 6, saying 
she thought it was to be left for the children, which 
supports CampbelPs version of the pre-contract, and 
in fact the mortgage of Deveson was paid, the 
certificate of title to lot 7 was issued to Campbell, 
and of 6 to his wife, and the manner of dealing 
with the hotel, dsc., was resumed. But their dis- 
agreements increased Campbell complained that 
he did not get all the money which went or should 
have gone to the till, and ultimately, about January, 
1884, he ordered the eldest daughter to leave the 
bar. The wife withdrew from it and interference 
with the hotel, and got a solicitor to write to 
Campbell demanding a separate maintenance from 
incompatibility of temper of themselves and their 
respective children. And another solicitor, acting 
for the plaintiffs, put forward £heir claim to the 
properties as to be regarded a trust by the adminis- 
tratrix for the plaintiff, Alex. B. Crow, and the infant 
children. That case is sought to be enforced 
by this bill. I think that the widow using 
lot No. 6 as she did for acquiring No. 7 would 
make 6 and 7 subject to the trusts of 
a^lministration alike. I doubt whether Campbell 
should take subject to such trust if the property 
were conveyed to him without regard to the Act 
No. 391. There is ncxdirect evidence that he knew 
she was the administratrix. He knew that Crow 
had occupied both the properties, that she succeeded 
him. and had mortgaged lot 6 to buy 7. But 
married women having property independent of 
their husbands is now a common thing here ; and - 
even if he inferred that she derived it from Crow, 
it would noc follow that she took it as his adminis- 
tratrix ; it might as probably be as his devisee. Her 
treatment of the property was quite contrary to her 
duties as administratrix— carrying on business her- 
self, mortgaging lot 6 in order to buy 7. I do not 
adopt the veraion of either Campbell or her as to 
the agreement before marriage. By the Statute of 
Frauds it was inoperative, being verbal. Besides 
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it was understood. I do not think that the docu- 
ment of February 9, 1882, is subject to the impu- 
tation of being improperly obtained from a woman 
insufficiently advised. I think she knew what she 
was about sufficiently, and had the powers of a pro- 
prietor under the Act 391. She had obtained the cer* 
tificate, and the transfer spoke plainly for itself. 
Campbell's credit has been attacked, saying he 
deferred the transfer until Deveson's mortgage was 
due, and seeking it before. He says Deveson told 
him the mortgage would be due in 1882, and he 
believed him, and what proves his statement is that 
Deveson did, in fact, at the time of the transfer 
reduce interest to 6 J from 10 per cent, for the next 
year. If there was a contract distinctly made for 
the transfer of 1882 I would hold the conveyance 
to Campbell elSectual, and protected by the Act 391, 
section 50, from all notices of trust. In Ghomley v, 
Firebrace, 5 V. L. R. 67, a trustee being in default 
as to one set of persons, transferred the property 
which he held as trustee for another under the Act 
to the first set, all of his own motion, and without 
communicating with the principals. To compensate 
for his default, I held that as the transferees were 
innocent and might lawfully take, they were, pro- 
tected by section 51. The other judges 
differed from me on appeal. I have con- 
sidered those judgments and some other cases 
referred to in Mr. Duffy's book upon that 
section, ^'contracting or dealing with or taking or 
proposing to take a transfer from the proprietor of 
any registered land shall be required or in any 
manner concerned to inquire or ascertain the cir- 
cumstances under or the consideration for which 
such properties ^re registered, or shall be affected 
by notice actual or constructive of any trust or un- 
registered interest/' &c., and in deference to the 
views of others principally am prepared to decide 
that the section does not apply to a transaction 
such as this without consideration at the time of 
the transfer or previous legal obligation to trans- 
fer. The nominal consideration of £5 I consider 
immaterial. It was introduced, I believe, accord- 
ing to an old habit of conveyancers in voluntary 
transactions, and is not, I think, a badge of fraud. 
It was talked of. It seems* there is a usage in 
the Titles Office to act as to issuing certificates 
of transfers upon the insertion of nominal con- 
siderations. (See Mr. Duffy's book, page 119). 
I am unable to see any good reason for this 
course. Campbell has since mortgaged this property 
under the Act 391. I hold both defendants bound 
to convey those lots 6 and 7 for the trusts of the ad- 
ministration of Crow's estate, as to which I think it 
should be divided like personal estate, into three 
parts — two-thirds to the plaintiffs equally, and the 
remaining third to the defendant Campbell in his 
marital right In cases of this class it is impossible 
to work out rights in minute detail. Campbell has 
'been receiving the income belonging to the 
family, and maintaining them. I shall set 



them off. So as to her receiving and applying 
income. He should be allowed, I think, for lasting 
and permanent improvements on lot 7. He got 
possession of the furniture of Crow, and mixed it 
with purchased furniture. I shall hold him liable 
for the value of the furniture which came to his 
possession, and authorise him to keep that now in 
the hotel. I think Campbell should be directed to 
hold the licence for the trust. I shall order him to 
pay the costs of suit His Honor made a decree 
accordingly. 

Sittings in Equity. 
(Before His Honor Mi^ Justice Molesworth.) 

i?e Thomas L. Spinks. August 11. 
Reg. Gen., 2Zrd June, 1873, r. 6 — Application for 
administration by creditor — The Administration 
Act 1872 (No, 427 ), sec, 36, appliesonlytoaresisting 
executor — Summons issued by master calling upon 
executrix '' within " fourteen days to show causey 
dsCy informal — Caveat lodged by next-ofJdn who 
does not apply for administration to himself or 
oppose the application on the ground of his having 
a better right to administration than a creditor. 
Rule nisi calling on Thomas H. Spinks, father of 
Thomas L. Spinks, late of Hotham, letter-carrier, 
to show cause why administration with the will 
annexed should not be granted to fAsxj Warwick, a 
creditor of the deceased. The application for ad- 
ministration was opposed on the ground that proper 
notice of it had not been given. 

Mr. a'Beckett moved the rule absolute; Mk. 
Skinner showed cause. 

His Honor, in giving judgment, said : Thomas 
Longrigg Spinks made a will, October 23, 1883. 
By it he left some chattels to his father, Mr. 
Thomas H. Spinks, others to Mrs. Warwick, in 
whose house he lodged, and appointed Mrs. Ching, a 
daughter of Mrs. Warwick, his sole legatee and 
executrix. He died November 6. Mrs. Ching 
proceeded regularly by advertisement and otherwise 
to obtain probate through Mr. Grant, her proctor, 
and on December 10 the will was filed in the master's 
office. Adifficulty arose from Mrs. Ching beinga mar- 
ried woman separated from her husband, and his re- 
fusal to concur with the application. Thomas H. 
Spinks instructed Grant to obtain administrationcum 
testamento annexo to him as next-of-kin, and an 
advertisement of such intended application was, as 
I take it, duly published on March 18, but Thomas 
H. Spinks changed his mind and withdrew Grant's 
authority. It was then arranged between Mrs. 
Ching, Mrs. Warwick, and Grant, that Mrs. War- 
wick should prove as a creditor, and seek adminis- 
tration cum testamento annexo. As such she did 
so, proved a debt before the master, and obtained 
an order from me on June 27 that she should be 
at liberty to issue out of the master's ofiice a sum- 
mons calling upon the executrix and widow if any 
and next-of-kin of the deceased to show cause why 
a day not less than 14 days after the^ first puhlica^ 
Digitized by VrrOOQ IC 



HOTte of OASIS. I 
Ang. Mtb, 1884. J 



THE AUSTRAT.TAIsr LAW TIMES. 



87 



tion of the summoiis, letters of administration cum 
testamento annexo shoulc^ not issae to Mrs. War- 
wick as a creditor. This, I think, was the regular 
coarse under a somewhat liberal construction of 
rule 6 of the general orders of June 23, 1873. The 
provisions of the Act 427, section 36, apply as 
against a resisting executor only. Unfortu- 
nately the summons issued by the master was 
commanding " the executrix,'' kc, " Within 14 days 
after the first day of publication of this summons 
you do appear before this Court to show cause," <fec. 
This was advertised in a newspaper, and in the same 
paper, not immediately af cer, was a notice that 
after the expiration of 14 days after the publication 
an application would be made '^ by the said Mary 
Warwick for. administration cum testamento 
annexo" Thomas H. Spinks, by Mr. Skinner as 
his proctor, lodged a caveat against Mary War- 
wick's application on July 10, and Mrs. Warwick, 
on July 17, obtained a rule nisi as usual against 
the caveator. If Thomas H. Spinks had applied 
under his advertisement of March 18, or had 
opposed the application as next-of-kin, having a 
better right than a creditor, he might be right, but 
he has left the rule nisi to be dealt with, refusing to 
admit anything (letter July 30), even putting Mrs. 
Warwick to the expense of proving the will by 
witness, and then expressed a wish to get such 
administration for himself. I think the rule niai 
on the caveat should be made absolute, without 
costs. The caveator was, I think, misled by the 
manner of the advertisement into lodging a caveat, 
and contesting the rule niei generally. 

Kule absolute for the grant of letters of 
administration, with the will annexed^ to Mrs. 
Warwick. 



Sittings In Banco. 

(Before their Honors Mr. Justice Higinbotham and 

Mr. Justice Holroyd). 

August 12. 

Exparte Fat Taok, Exparte Ah Poon. 

Police Offences Statute 1865 (No. 265), sees, 43, 63— 

Justices of tlie Peace StatiUe 1865 {No, ), sec, 117 

— Police Offences Statute Amendment 1872 {No, 

632), Mc. 4 — Wliere a party is convicted under 

sec, 43 0/ Act No, 265, the convicting justices may 

adjudge immediate imprisonment upon default of 

immediate payment without intervening distress 

under sec, 63 of the same Act — Where a statute 

authorising tlie infliction of a penalty either directs 

a levy by distress or is silent as to the mode of 

levying for the penalty, distress must precede 

imprisonment — Power of justices to award costs 

under sec. 63 of Act No, 265. 

The defendants were convicted before justices at 

Bairnsdale for having acted as banker and croupier 

respectively at a common gaming house. The 

justices fined the defendants, and in default of 

immediate payment directed imprisonment. An 

order was obtained to quash the convictions on the 



grounds that the justices had no power to direct 
imprisonment in default of payment of the fines. 

Mr. Skinner moved the order absolute, and 
contended that the justices ought to have 
directed distress, and not imprisonment. No cause 
was shown. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said : The defendants in 
these cases were charged with an offence under sec. 
43 of the Police Offences Statute 1865— the 
one, Fat Tack, with having acted as banker, and 
the other, Ah Poon, with having acted as croupier, 
in conducting a common gaming house in the house 
of Ah Mee, Pearson's-street, Bairnsdale. The de- 
fondant in each case was adjudged to forfeit and 
pay the sum of £20, and each conviction then pro- 
ceeded in the following terms : — To be paid imme- 
diately, and also to be paid and applied according 
to law, and the said sum not having been paid im- 
mediately, we, in the exercise of our discretion — 
which discretion we hereby exercise — adjudge the 
said Fat Tack (or Ah Poon) to be imprisoned in 
the gaol at Sale, in the said colony, for the space 
of three calendar months, unless the said sum shall 
be sooner paid." We think that these adjudications 
are good, and are properly drawn up in accordance 
with the provisions of section 63 of the Police 
Offences Statute 1865, which have been extended 
to this and other offences within Part IV., by Act 
532, sec. 4. Section 63 allows the convicting jus- 
tices to adjudge immediate imprisonment upon de- 
fault of immediate payment without intervening 
distress. Where such power hap not been expressly 
given by statute, it is necessary in all cases where 
the statute authorising the inflictiq|i of a penalty, 
either directs a levy by distress^ or is silent as to 
the. mode of levying for the penalty, that distress 
should precede imprisonment. See section 117 of 
the Justices of Peace Statute 1865. We are of 
opinion, also, that the justices had a discretion 
under section 63 to award or not to award costs. 
The order in each of these cases will be discharged. 

Order to quash conviction discharged. 



BiDER V. Phillips. August 13. 
Local Government Act 1874 {No. 506), s, 213, 
sub-sec, xvii. — Police Offences {Amendment 1878), 
sec, 2 — Power of municipal corporations to 
make bye-laws under sub-sec. xvii, forbidding all 
processions other than funerals to parade or pass 
throughthe streets unless with the written consent of 
the mayor or town clerk, — Per Higinbotham, J, : 
*' Questions as to the validity of bye-laws made by 
municipal corporations should not be entertained 
by justices who are called upon to enforce those 
bye-laws,** 

Special case stated by the justices at Prahran for 
the opinion of the Court. The complainant, Henry 
Rider, sued £benezer Phillips to recover a penalty 
of £20 which Phillips had incurred by breach of 
bye-law 87 of the Corporation of Prahrai^ in taking 
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part in a procession other than a funeral with- 
out having obtained the previous consent of th^ 
mayor or town clerk. Phillips is a captain in the 
Salvation Army, and he and a number of others 
marched through Prahran three or four abreast, 
with music playing and banners flying. The jus- 
tices at Prahran dismissed the summons on several 
grounds and the complainant appealed. 

Mr. Hodges appeared for the appellant; Mr. 
Webb, Q.C., and Dr. Madden for the respond- 
ent. 

Mr. Hodges said that the bye-law under which 
the prosecution was instituted was made under 
section 213 of the Local Government Act, 1874, 
sub-section xvii. This sub-section gave the council 
of any municipality power to make bye-laws " for 
regulating traffic and processions, and generally 
maintaining the good rule and management of the 
municipality." The bye-law provided "that no 
procession of persons or of vehicles or of both for 
other than funeral purposes shall parade or pass 
through any of the street?, unless with the previous 
consent in writing of the mayor, or in his absence the 
town clerk of the city, and only by the route 
specified in such consent, nor unless and until 
the recipient of such consent shall have given 
at the least 24 hours* notice, with particulars 
of the consent and route, to the officer in charge 
of the city police." He submitted there was 
nothing unreasonable in that bye-law. There was 
nothing unreasonable in saying that before men 
took part in a procession they must obtain the 
assent of the mayor, or, in his absence, of the town 
clerk. The object of it was to prevent differeot 
processions coming into collision or blocking 
the streets. In Hall v. Nixon, L. R 10 Q. B. 
152, an act provided that a local body should have 
the regulation of buildings, and it was held that 
a bye-law requiring notice and plans to be given 
to the surveyor before the building was commenced 
was held to be legal. There was no more pro- 
hibition of processions under this bye-law than 
there was of building in the case quoted. 

Ma. Webb submitted that the bye-law was bad, 
on three grounds. First, instead of regulating the 
processions it gave power to prohibit them, which 
an act of Parliament only could do. Secondly, that 
the power to regulate the processions was given to 
the municipality, and that body could not delegate it 
to the mayor or town clerk ; and lastly, the bye-law 
was unreasonable. As to the first point, the bye- 
law must be general, and must apply to all cases. 
In this bye-law, however, the mayor or town clerk 
had power to refuse or consent to any particular 
procession, and it never was intended that power 
should be given. One mayor might give permission 
to a party of Orangemen to march through the 
streets, and might refuse it to the members of St. 
Patrick's Society. Another mayor might give per- 
mission to persons belonging to one political faction 
and refuse it to those of another. 



Mr. Jvstige Higii^botham : I think a bye-law 
can be made to prohibit processions in themselves 
objectionable. 

Mr. Webb : If Parliament chose to make a law 
.to that effect it could do so, but a municipality 
could not do so. This was not regulating a proces- 
sion, but allowing it to be prohibited at the will of 
the mayor. If the bye-law stated what streets the 
procession should take, or at what times they should 
march, that would be regulating it. 

Mr. Hodges, in reply, said that any bye-law 
regulating a procession must be more or less of a 
prohibitory character, and if this bye-law were held 
to be illegal, it would be almost impossible to frame 
one that would be more reasonable. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said : Case stated on an ap- 
peal from a decision of justices dismissing a com- 
plaint made against the defendant Phillips for 
breach of a part of bye-law No. 87 of the City of 
Prahran, which is in the following terms : — " No 
procession of persons or of vehicles, or both, for 
other than funeral purposes shall parade or pass 
through any of the streets unless with the previous 
consentin writing of the mayor, or in his absence the 
town-clerk of the city, and only by the route specified 
in such consent, nor unless or until the recipient of 
such consent shall have given at the least 24 hours' 
notice with particulars of such consent and route to 
the oflBlcer in charge of the city police." This bye- 
law purports to have been made under the authority 
of sec. 213 (sub-section xyii.)of the Local (Govern- 
ment Act 1874, which enables bye-laws to be made 
<' for regulating traffic and processions, and generallj 
maintaining the good rule and government of the 
municipality." See also Act No. 630, sec. 2, con- 
ferring similar powers, and having the same policy. 
The justices dismissed the complaint upon the 
ground, amongst others, that this bye-law was uUra 
vires. Several objections have been urged in the 
argument before us against the validity of the bye- 
law, but they all resolve themselves into one — viz., 
that it is unreasonable. It has been oontended 
that it is unreasonable that power should be given 
to prohibit the exercise of the right of the public 
lawfully to use the streets and highways of the city. 
We concur with the reply that has been given to 
this objection, that any regulation of traffic or pro- 
cessions necessarily implies some prohibition. To 
require that processions shall follow a particular 
route, or to confioe them to particular hours of the 
day, is to prohibit processions by other routes and 
at other hours. Again it has been argued that if 
regulation of processions necessarily includes pro- 
hibition, the power to prohibit should be limited to 
certain specified kinds or classes of processions, and 
should not be extended to all cases (with the single 
exception of funerals) in which leave has not been 
obtained. But a bye-law so limited would be in- 
effectual for the purpose for which alone it was in- 
tended. It would be practically impossible to 
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define or to enumerate every species of objectionable 
procession so as to prevent the law being evaded 
and defeated in those cases where it was most 
needed for the convenience of traffic and the preser- 
vation of order in the streets. • It has been farther 
urged that it is unreasonable to delegate to the 
mayor or town clerk a large power, which ought to 
be exercised only by the council as a large body. 
But this is a provision which seems to be designed 
for the benefit of those who may desire to form 
processions to which no objection could be taken. 
The council of the city only meets at stated 
times, and it is obviously proper that appli- 
cants for leave should be able to make appli- 
cation, and to obtain leave, if it should be granted^ 
at any time, and with the least possible delay. 
Lastly, it is said that this is an arbitrary power 
and liable to be abused, and several illustrations 
of the conceivable hardships caused by the arbitrary 
exercise of this power by unwise or partisan 
officials have been suggested. The argument 
against the existence of a power founded upon its 
liability to abuse is a familiar one. It may be 
properly entertained in certain cases where legis- 
lation is proposed ; but it has no logical value 
whatever, and is totally unavailing for the purposes 
of judicial interpretation. It assumes that which 
no court should permit itself to assume without 
positive proof, namely, that persons who have been 
chosen to fill positions of trust and responsibility 
will not discharge the duties of those positions 
with ordinary fairness and intelligence, and thus 
it becomes an argument against all official power 
and all authority. In Bex, v. The Mayor and 
Aldermen of London^ 3 Barn, and Ad., page 255, 
the defendants made return to a Tnandamus that 
they had by ancient custom authority to examine 
and determine whether or not any person returned 
to them by the Court of Wardmote as an alderman 
was, according to the discretion and sound 
conscience of the mayor and aldermen, a fit and 
proper person and duly qualified in that behalf. It 
was contended that the custom was a bad custom, 
because it was liable to abuse. But the Court said, 
" the answer to that is that there can be no custom, 
no ordinance by charter, no ordinance by statute, 
no ordinance by any human tribunal or human 
authority, which may not perad venture be abused, 
and applied occasionally to the furtherance of im- 
proper objects. But if it were held that because a 
power might be abused it therefore could not legally 
exist, such a judgment would go to destroy almost 
every power which exists in this' or any other 
country." And in the celebrated case of Qossett v, 
ffowardj 10 Q. B., at p. 457, the Court of Exchequer 
Chamber observed, " The possibility of abuse which 
is urged as an objection to the power of either 
House of Parliament to issue its mandate in such a 
form" (Le.f by warrant of the Speaker in a general 
form), ^* is no valid argument against its existence. 
If it were, it would apply equally to all the superior 



courts, which, without doubt, have the power of 
issuing theirs in the form before referred to, and it 
would apply also to the other admitted legal powers 
of these courts, which may be abused without 
adequate remedy.*' It must be assumed, we think, 
that the power conferred by this bye-law will only 
be exerted in cases where the public order or con- 
venience may require. But if at any time it should 
be exerted arbitrarily or unfairly, the council, or 
in their default the Governor-in-Council, can repeal 
the bye-law (See sees. 229 and 230). On the 
whole, we are of opinion that none of the ob- 
jections to this bye-law have been sustained, 
and that it has not been shown to be in any 
respect unreasonable. We have deemed it proper 
in this case to consider the arguments that 
appear to have influenced the justices in the Court 
below, and which have been addressed to us in 
this court. Speaking for myself alone, for my 
brother Holroyd does not desire to give any 
opinion upon this point, I think that this case may 
be disposed of on another and different ground. I 
am of opinion that it was the intention of the 
Legislature, expressed with adequate clearness in 
this act, that questions as to the validity of bye- 
laws made by municipal corporations — questions 
always easily raised and sometimes very difficult to 
detemine — should not be entertained at all by 
justices who are called upon to enforce those bye- 
laws. The Local Government Act 1874 repealed 
and re-enacted with numerous alterations, the 
Shires Statute Act, No. 358, and the Boroughs' 
Statute Act, No. 359. The last-named statutes, 
following the legislation in the Mining Statute 
1865, sec. 72, with regard to bye-laws made by 
Mining Boards, provide distinctly that every bye- 
law made under their authority should '' have the 
force of law within the shire " (or "borough") " and 
shall have the same efiect as if it were inserted in 
this act, and shall be unimpeachable in any court 
of justice in Yiotoria" (No. 358, sec. 191; No, 359, 
sec. 178). The absolute exemption of bye-laws from 
liability to be questioned, except it may be in cases 
of total want of jurisdiction over the subject matter, 
which was established by the Shires Statute and the 
Boroughs' Statute, is qualified by the Local Govern- 
ment Act 1874 now in force. The Legislature in 
this Act recurred to the provisions of a still earlier 
act than the acts of 1869, namely, Act 176, sees. 
175 and 177, and while providing that every bye- 
law should, from the day after the day of publica- 
tion in the Government Gazette, " have the force of 
law within the municipal district" (sec. 225), it 
gave to any resident ratepayer the opportunity, on 
certain terms, of testing the validity of the bye-law 
by proceedings in this Court (sec. 246). It is a well- 
established rule of law with respect to statutes that 
if an Act of Parliament creates a right or a power 
unknown to the common law and also gives a remedy 
or a means of enforcing such right or power, that 
remedy or means and no other can be resorted to. 
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See Bourne v, Jones, 3 W. W. & a'B. (L.) 45 ; 
M'Gafferty u Cummins, 5 W. W. <k a'B. (T,.) 
73; T^eg'. ^?. Dunne, 3 A. J. R pp. 110 and 
118; Wolverhampton Waterworks Company v. 
Hawhsford, 6 Com. B. TJ. S. 356, and 28 L. 
J. C. P. 242; Atkinson v. Newcastle and Gates- 
head Waterworks Company ^ 2 Ex. D., p. 441. 
This rule of law appears to ba applicable to a bye- 
law as well as to a statute. See Hunter and 
Another v, Aratraveld and Another, 3 W. W. & 
A'B. (M.) 61, 2. I think it must be held by 
analogy from this rule that the right to impeach a 
bye-law for invalidity under the Local Government 
Act 1874 must be asserted by the persons and in 
the way prescribed by the Act, and by no other 
person and in no other way. I am of opinion, 
therefore, that the justices had no jurisdiction to 
entertain this objection. The determination of the 
justices was in our opinion erroneous in point of 
law, and the matter must be remitted to the jus- 
tices with this expression of our opinion. The costs 
of the appeal must be paid by the defendant, Ebe- 
nezer Phillips. Appeal allowed with costs, case 
remitted to justices for re- hearing. 



SOUTH AUSTRALIA. 



SUPREME COURT. 

In Banco. 

(Before Way, 0. J., and Boucaut, J., and 
Bundy, J.) 

July 7. 
Burns v. The National Fire Insurance 

Company. 
Policy of assurance — Verdict against weight of 
evidence — Opinion of Judge trying the case — 
TAe Court will not grant a ww trial on the ground 
that the verdict was against the weight of evidence 
solely hecaus*i tlie judge who presided at the trial 
was dissatisfied with the verdict if the jury Jound 
such a verdict as reasonable men might arrive 
at. 

Appeal from the decision of Boucaut, J. 
The facts will be found set out in the judg- 
ment. 

Way, C. J., delivered judgment as follows : This 
was an action on a policy of fire insurance tried 
before my learned colleague Mr. Justice Boucaut 
and a jury. The plaintiffs claim was for £1326 
4s. lid., and the verdict was passed for £1146 
9s. 6d, There was a rule nisi argued before us for 
anew trial on the ground that the verdict was 
against the weight of the evidence and the damages 
were excessive. It was contended that the plaintiff 
could not recover — first, because he wilfully set fire 
to his premises, and secondly, because his claim was 
excessive and fraudulent. My learned colleague 
took the same view of the first branch of the case, 
the charge of arson, as the jury did, I think I may 
say that he rather leant to the plantifTs as to the 



claim being fraud a lent, and he certainly thought the 
damages were excessive. Now, undoubtedly great 
weight must attach to the opinion of the learned 
judge who presides at the trial of the case when the 
correctness of the verdict is impeached, but the 
opinion is by no means conclusive, either to support 
or to overturn the verdict. If it were so, it would 
become trial by judge, and not trial by jury. This 
view of the law has repeatedly been supported 
by the decisions of this court, and they are certainly 
fortified by the most recent expressions of opinion 
of the court of Appeal in England. In the case 
of Solomon v. Bidden, 8 Q. B. D., p. 176, the Court, 
consisting of the late Master of the Rolls (Sir 
George Jessel), and Lords Justices Brett and 
Cotton, said that rule on which a new trial should 
be granted on the ground that the verdict was un- 
satisfactory, as being against the weight of the evi- 
dence, ought not to depend on the question whether 
the learned judge who tried the action was or was 
not dissatisfied with the verdict, or whether he would 
have come to the same conclusion as the jury, but 
whether the verdict was such as reasonable men 
ought to have come to. And in the second hearing 
of the case of Belt v. Lawes, the present Master of 
the Rolls (Sir Baliol Brett) said : " The ultimate 
question for decision here is whether the origina 
verdict can, according to rule, be impeached. Itl 
can only be so if the Court is enabled judicially to 
say that the evidence is so clear to the contrary of 
the verdict that reasonable men could not fairly 
find as the jury has done. So that question in the 
present case is not what verdict this Court would 
have found had they been sitting as a jury, but if 
the jury could have fairly and reasonably found it." 
Applying that rule to the present case, the plain- 
tifiTs claim was attacked, first, on what amounted to 
a charge of arson, and the jury would not have been 
justified in finding against him unless the evidence 
in support of that plea was so strong that it would 
have justified a jury in finding him guilty if he 
had been arraigned on an information charging it 
as a criminal offence. The view I take of the 
evidence on that part of the case is one of sus- 
picion only, and that if the jury found against the 
plaintiff the verdict must have been set aside. 
Secondly, with respect to the claim being fraudu- 
lent and excessive, undoubtedly very difficult 
circumstances environed, and there were many cir- 
cumstances of suspicion as far as regards the plain- 
tiff I could quite understand two reasonable men 
arriving at different conclusions with reference to 
the circumstances upon which the jury had to 
decide. My conclusion would have been the same 
as the conclusion of the jury, and, therefore, it is 
impossible for me to say that reasonable men could 
not fairly have arrived at the same conclusion as 
they did on that part of the case. With respect to 
the claim as to damages, no doubt there is a great 
deaf of force in the very able argument that was 
presented to us by the learned ^^V^V-kz-^ryTp^ 



>gi 



N0T18 OF 0ASB8. 
Aug. 80th, 1884. 



"J 



THE AUSTRALIAJT LAW TIMES. 



41 



Mb. Mann. — And undoubtedly there are 
difficulties in the way of the plaintiffs view of the 
case. On the other hand, if it is held that the 
claim is not a fraudulent claim, the 
books support the plaintiff's case, and so far 
as the company's case is concerned it is exceed- 
ingly unfortunate that the gentlemen who were 
called in as valuators on the part of the company 
should have destroyed the memoranda which they 
made, and upon which their valuation was based ; 
and it is equally unfortunate that a dispute of this 
kind being imminent and the solution of the diffi- 
cult questions which had to be investigated depend- 
ing so much as they did upon the state in which 
the premises were left, that the company should 
have disposed of the salvage, and thereby prevented 
— certainly in the utmost good faith — any of these 
articles from being produced at the trial, which 
would have assisted us very much. As I have 
already said, my learned colleague would have 
been better satisfied if the verdict had been for a 
less amount. I do not feel called upon to express 
any opinion, as the conclusion at which I arrive is, 
first, that the jury applying an impartial considera- 
tion to the difficult case they had before them 
could as reasonable men fairly amve at the con- 
clusion with respect to the damages as well as to 
the other part of the case which they came to, and 
secondly, that in my opinion the rule must be dis- 
charged. 



Civil Sittings. 

Neaylon v. Neaylon and White. 

Begistration — Specific performance — Parol con- 
tract — A, and B, were partners in a certain 
pastoral estate known as i^., of which B, was 
registered lessee, B, verbally agreed to give A. 
the property known as N, in satisfaction of a 
partnership debt, A. continued in possession and 
improved the estate, B, assigned his interest in 
the lease for valuable consideration to (7., who 
had notice of the verbal agreement between A, and 
B, G, registered his deed of assignment under 
the Registration Act. — Held, (1) That there was 
sufficient part performance on the part of A, to 
take the case out of the Statute of Frauds] (2) 
that the Registration Act did not affect the trans- 
action as A,*s contract was verbal and incapable 
of registration, Semble, Had A,^s contract with 
B, been in writing it would have been within the 
Registration Act, and would have been fraudulent, 
void, and postponed to that of 0, 
Appeal from the decision of Way, C.J. The 
facte will be found in the judgments. 

Way, C.J. : I think no good purpose would be 
served by my reserving my judgment. The view 
I take of the case is this : — Here two brothers were 
in partnership in certain pastoral country, which 
was discovered by John, and the preferential claims 
to search for water on which, aud the subse<}uent 



leases from the Government, were to have been 
taken out in the joint names of John and Tom. 
But Natteranuie, the particular property which is 
the subject of the dispute, was taken out in the 
name of Thomas. We find some time afterwards 
that John was in possession sinking a well, and 
living upon the property as owner. Therefore, if 
we look merely at the documentary title it would 
appear that John was a trespasser upon Thomas's 
property. John's act was altogether inconsistent 
with the documentary title. But it is competent 
under the decisions with respect to part perform- 
ance to require what the agreement really was. 
And I find upon the evidence that there had been 
an unwritten agreement for partnership, but prior 
to John's going into possession there was another 
verbal agreement under which he bad taken posses- 
sion of Natteranuie as sole owner. His possession 
was consistent with his rights and with the arrange- 
ment with his brother, and consequently the plea 
of the Statute of Frauds does not apply. By the 
acts of the parties to which I have referred we are 
able to discover what the agreement really was, and 
I find that there was an agreement that John should 
have Natteranuie as sole owner freed from the 
partnership. What next happened was a sale by 
the brothers to Mr. Roediger of some country 
acquired subsequently. It appears that upon 
going into the accounts between John and Tom 
there was due to John, in addition to the settle- 
ment when he took Natteranuie, a sum of £800, or 
perhaps £1000, and it was arranged between them 
then that the bills to be given by the purchaser 
of the other property should be taken in 
John's name on account of the money due 
to him. This was consistent with the finding of 
the jury in the interpleader case, that the £800 from 
Roediger (the purchaser of the other country) was 
really John's money. When the documents relat- 
ing to the sale to Roediger were prepared and sent 
up, including a transfer to John of Natteranuie to 
carry out the arrangement previously made between 
the brothers, Thomas refused to sign the transfer 
of Natteranuie to John. John being fearful that 
he would lose the £800 and Natteranuie toD, said 
to Tom, " Give me the £800, and I will clear out." 
Mr. Symon argued there was not sufficient con- 
sideration to support that promise. In my opinion 
there was, because without considering whether the 
difierence that then arose and the settlement of that 
difi*erence would have been sufficient, the agreement 
on Thomas's part to take the burden of the lease 
would be a sufficient consideration ; and if Thomas 
had honestly carried out that contract Netteranuie 
would have been his, and this action would not 
have been brought. But it appears he was 
endeavouring to obtain Natteranuie and to deprive 
John of the £800 as well. At any rate he was 
seeking to take some advantage of John, and 
secretly communicated with Wadham, in order that 
the bills which had been arranged should be made 
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out in John's name, should be made out in his own 
name. John made preparations to give up and 
leave Natteranuie, and mustered and branded his 
cattle with a view to his departure ; but before 
giving up possession and removing his stock John 
took a journey to Government Gums for the pur- 
pose of fetching up rations, so as to leave Thomas 
in a comfortable position, and able to carry on 
Natteranuie conveniently. On the way down from 
Natteranuie to the Gums he received a letter from 
Thomas that th«re would be no rations there. I 
find Thomas wanted John not to go to the Gums, 
but he was anxious to get him back and obtain 
from him an undisturbed possession. The sooner he 
could get John back the sooner that purpose would 
have been effected. That is, he would have been 
in possession of Natteranuie, and probably of the 
bills as well ; and John, instead of having X800, 
would have been out of possession of Natteranuie, 
and would have had a chose in action very difficult 
to enforce. Fortunately for John, his suspicions 
had been aroused. He went to the Gums, and 
ascertained, by telegraphing to Wadham, all about 
Thomas's duplicity. He then returned to Natter- 
anuie, and in effect said to Tom, ** You have com- 
mitted a breach of this agreement under which I 
was to have the £800 and waive my title to Natter- 
anuie for your benefit, and I am not going to have 
any more to do with that agreement** And in my 
opinion he had a right to do that. Here was an 
executory agreement between the two brothers, of 
which Thomas had committed a deliberate breach, 
and John was entitled to rescind it. Accordingly 
he refused to give up possession of Natteranuie. 
He determined to insist upon his legal rights, and 
Thomas acquiesced in the rescissions, and left 
John in possession. At that time, in my 
opinion, the position of the parties was this : — 
John was entitled to the <£800, the proceeds of 
the sale to Roediger, and was the owner of Natter- 
anuie. With respect to the £800, that has been set- 
tled by the verdict of the jury in the trial of the in- 
terpleader. They have also found that Natteranuie 
was John's, and I find, as a matter of fact, the same. 
Then, John being the proprietor of Natteranuie, has 
anything happened since which deprived him of his 
title ] The legal estate (if I may so express it) in 
Natteranuie remained all along in Thomas, and a 
lease was subsequently obtained from the Govern- 
ment in Thomas's name, and afterwards transferred 
to Mr. White. Apart from the Eegistration Act, 
it is quite clear this transfer to White was inopera- 
tive as against John. Thomas was a trustee for 
him. Mr. White had clear notice of John's title, 
and he dealt in the face of that notice with the 
trustee, and took a transfer of the cestui que trust's 
property. It is said there were laches on John's 
part, because all along White was insisting that 
John should take some steps to enfoice his title to 
the property. But, as was properly and forcibly 
put by the Attorney-General, there was no duty on 



White's part to buy John Neaylon's property. If 
it was not convenient to John to commence a law- 
suit against his brother, no right was thereby 
vested in White to acquire a title to John's pro- 
perty. Apart from the question of the Registra- 
tion Act, I have no difficulty in 6nding that the 
equitable title to the property was John's, and that 
White took the transfer of it with notice of John's 
title, and, therefore, having obtained the legal es- 
tate in the property, he became a trustee for the 
plaintiff*, as Tom was before. But then it is said 
John's title is displaced by the Registration Act. 
I regret that this precise point has never yet been 
decided. It is really res integra, and no doubt 
there is a great deal of force in the argument of 
Mr. Mann, that the effect of a decision in the plain- 
tiff's favour will be to hold that a verbal agreement 
is more operative and more beneficial to the plain- 
tiff than a written agreement would have been. 
But I agree with the learned counsel for the 
plaintiff that I have no right to extend the opera- 
tion of the Registration Act beyond the language 
which the Legislature has used. In effect, the 
Registration Act provides that a prior documentary 
title not registered shall be void against a subse- 
quent documentary title which is registered, even 
although the holder of the subsequent title had 
notice of the prior one. It is difficult to see how 
John could have escaped the operation of the Re- 
gistration Act if his title, instead of being a verbal 
agreement, had been in writing. It is, however, 
unnecessary for me for the decision of this case to 
decide this point, and any expression of opinion 
would be obiter. All the Legislature have enacted 
is that a prior documentary title shall be void 
against a subsequent registered documentary title. 
They have not enacted that transactions by parol, 
such as these are, should be displaced by a regis- 
tered title. As they have not done that, and I am 
here to expound and not to make the law, I must 
confine mjself within the language of the Statute. 
I find, therefore, that the Registration Act affords 
no protection whatever to the defendant, and is no 
answer to the plaintiff's case. I should be very 
sorry, looking at it as a matter of right, if it were 
so, because it would be obviously contrary to good 
conscience and fair dealing that a person who had 
express notice of the plaintiff^s title should be able, 
by dealing with a dishonest trustee, to obtain a 
good title against the plaintiff. I am glad I am not 
compelled to decide in favour of the dishonest as 
against the honest title in this case. I find, there- 
fore, the subject matter of this suit — the Natter- 
anuie run — is the property of John Neaylon, and 
that his title is not displaced by the defendant 
White's title. The decree will be that the defend- 
ants — White and Thomas — execute all necessary 
assurances for the purpose of vesting the property 
in the plaintiff. With respect to the damages 
done by the trespass, I find it exceedingly 
difficult to decide. A good deal of the damage 
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claimed is somewhat remote, and I think a small 
sum will meet the justice of the case. For 
several months the defendant White intruded 
on the plaintiff's property and depastured his 
sheep on it during the shearing. In consequence 
the plaintiff's horses were driven away. Having 
regard to the facts I think the sum of £100 will 
not be excessive damages. The defendant Thomas 
will pay the cost of the suit, but failing their re- 
covery from him they will be paid by the defendant 
White. 

Downer, Q.C. : This would be a very incon- 
venient mode. It would necessitate unnecessary 
expense to recover the amount, as Thomas Neaylon 
has just been through the Insolvent Court. 

His Honor : I will give you an order for costs 
against both defendants, and as far as I have power 
I order Thomas to pay to White, because, as far 
as White's conduct was concerned, I do not think 
he was guilty of any moral fraud. He was anxious 
to purchase this property, the legal title was in 
Thomas's name, and he chose to take the risk of 
disbelieving John. He has now to pay the pen- 
alty, but I do not think any charge of misconduct 
can be made against him. 

Mr. H. E. Downer : Will your Honor say no 
moral fraud, no fraud of any sort ? 

His Honor : No, I can't say that no charge of 
moral turpitude can be established against Mr. 
White in this case. As far as he is concerned, I 
am exceedingly sorry that his choosing to believe 
Thomas instead of John should have led him into 
this unsuccessful litigation. 



In Banco, 
[on appeal.] 

Way, C.J. : We do not think it necessary to 
call upon the respondent, I see no reason to alter 
the opinion expressed by me in the Court below. 
The appeal will be dismissed with costs. 

BouoAUT, J. : On the question of costs I have 
some doubt. If there had been anything more than 
a mere charge of fraud deduced from the conduct 
of the parties to the transaction as set out in the 
pleadings, I would have held with Mr. Mann, and 
would have said that the party making such a 
charge should pay his own costs, and so much of 
Ahe costs of the other side as were occasioned by 
the charge. But, as the Chief Justice has pointed 
out, no moral turpitude is charged. What White 
has done was to go in face of another man's title, 
and obtain a title for himself, and the other side 
has charged that as a fraud and conspiracy between 
him and Wadham. But, seeing that White has 
been acquitted of any actual moral turpitude, and that 
the charge practically means nothing further than 
the law would imply, or was generally stated in the 
old Equity pleadings, I do not think it necessary 
for me to differ from the learned Chief Justice in 
the Court below, who gave no costs in respect 
of this charge, and whose attention was not 



then called to this question. Therefore I proceed 
to the merits. The appellant here, James White, 
— and this governs me somewhat in the whole con- 
sideration of the case — stands upon a strict legal 
and technical title, and claims, by reason of that 
title, to get rid of an undoubtedly clearly established 
equitable title on the part of John Neaylon. Of 
course, if Mr. James White had clearly established 
the proposition that the Court is bound to set at 
naught John Neay Ion's equitable title, I would have 
given him his legal lights, however reluctant I 
might feel to destroy John Neaylon's equity, but I 
do not think that is forced upon me, and I see no- 
thing in the case to make me diligently search to 
help James White at all in the matter. Now, 
what is John Neaylon's position ? It was admitted 
by Mr. Henry Downer, for Tom was rightly en- 
titled as a partner, and it is so proved by the evi- 
dence ; and the Chief Justice adopted that view at 
the trial. The Chief Justice held further that there 
was a contract between John Neaylon and Tom 
Neaylon, by virtue of which John Neaylon was 
in possession, and did certain acts as purchaser of 
Natteranuie, which possession John Neaylon would 
not have taken, and which acts he would not have 
done as partner. It seemed to the Chief Justice, 
and it seems to me also, that the partnership was 
simply for buying and selling those claims for runs 
— a speculation, in fact, in buying and selling, and 
not a speculation in farming or carrying them on. 
Not only did the Chief Justice find that this con- 
tract for the sale of Natteranuie to John was proved, 
but there is the express verdict of the jury on the 
trial of the interpleader in the Common Law actions 
finding the same thing ; and that is my opinion 
also. Necessarily the agreement for the purchase 
by John was subsequent to the partnership, because 
John Neaylon was a partner immediately the claim 
was taken out — he was a partner in the firm for 
acquiring and selling these speculative claims for 
leases. At the time of the contract with White 
John Neaylon, therefore, was in my opinion un- 
doubtedly entitled to enforce against Tom Neaylon 
his rights as a purchaser. Then it is ^aid that 
there was a rescission of the contract between John 
and Tom, under which John Neaylon was entitled 
to Natteranuie, I adopt the view of the Chief 
Justice, that there was a conditional contract be- 
tween John and Tom for the rescission of the con- 
tract for sale, but that conditional contract for 
rescission was never carried into eff'ect. In short, 
there was an executory contract never executed 
upon a condition which was never performed. 
There being disputes between the brothers John 
thought that Tom was trying to get the better of 
him, and said in effect, '' I claim Natteranuie. I 
am entitled to it. I claim the <£800 as my share of 
the partnership. I am entitled to that also ; but 
rather than go to law I will take the £800 if you 
will give me the bills, or have them made out in my 
name," Having made this offer, and said^he wouli ~ 



4 

Digitized by LjOOQIC 



44 



THE AUSTRALIAN LAW TIMES. 



(-HOTBS OP OASBS- 
' L Aug. SOtb, 1884. 



give up and leave Natterannie if he got the bills, 
John went to Government Gums to inquire into the 
matter and see ifhe could get the bills, but he found in- 
stead of being made out in his name, that they were 
made oat in Tom's name, and that the consideration 
for the rescission, which he had offered to accept, 
could not, therefore, be given to him. Therefore, 
John was justified in saying that he would not carry 
out the proposed rescission. So far from Mr. Tom 
Neaylon honestly performing the condition, and 
carrying out the accord and satisfaction he had 
agreed upon, he was all the while intriguing against 
John, and endeavouring to get John out of Natter- 
anuie, and to deprive him out of the bills, too. 
Therefore, John could not trust him, and was justi- 
fied in standing on his rights, which were to have 
Natteranuie under the agreement, and also to have 
his share of the balance of the partnership property. 
He was prevented by Tom in a fraudulent manner 
from being able, to carry out this conditional con- 
tract for rescission ; he was driven to an action at 
law, and the verdict of the jury was that Natter- 
anuie and also the <£800 were his, so that, as be- 
tween the brothers, Tom had no color of a title to 
exclude John from Natteranuie ; but on the con- 
trary, John had a right to possession and was in pos- 
session of Natteranuie as his own. That being the 
case, White appears on the scene, and of course that 
complicates matters. John Neaj Ion's right was 
under a verbal contract coupled with possession. 
Undoubtedly, if JohnNeaylon's contract had been in 
writing he would have been out of Court. Mr. 
James White would have an unanswerable claim 
by virtue of the Registration Act which would, 
have made such written contract between John and 
Tom fraudulent and void as against the subsequent 
assignment to James White if registered. But the 
contract between John and Tom, although verbal, 
was upon good consideration, and was part per- 
formed ; and the question is, can it be enforced 
against White if he had notice 1 Had he notice ? 
The Chief Justice found that he had. He 
said he believed John Neaylon in preference 
to Mr. White, junr., in this particular. 
John says he told Mr. White, junr., that Natter- 
anuie was transferred to him (John) in place of 
his share of Primrose Springs, and that he explained 
everything to him, and it is quite clear to my mind 
that he did explain the whole matter, for there is 
the document drawn out by Mr. White, junr., re- 
garding the man Hester. It would be absurd to 
suppose that John Neaylon — who could not read 
and write, and had no experience of business or 
office transactions — could have devised this plan. 
It is just such a scheme as would be devised hj a 
man like Mr. White, junr., experienced in land and 
office transactions, and who could not have known 
enough of the facts to have devised such a plan 
unless John Neaylon had fully explained his posi- 
tion. That being so the case is taken without that 
of Jottand v, Stainbridge (3 Ves. Jr. 478), cited by 



Mr. Mann, which, at first sight, seemed the other 
day. In that case there was only a general rumour, 
a vague, indeterminate threat from persons who 
thought they had a title, and had not a direct in- 
terest, and which was, therefore, held not sufficient 
to oust the purchaser, or put him on enquiry. But 
in this case it is no vague rumour ; there was full 
and precise information of the circumstances given 
by the very person claiming, and full and precise 
notice to the person buying. I must say that a 
man who, after such definite notice a& that, chooses 
to buy over the head of the person rightly entitled, 
cannot come into a Court of Equity and require the 
Court to set aside the title of the honest owner of 
the property. The whole of the transactions, the 
correspondence, and Mr. White's adroit endeavours 
to make the parties interplead, satisfy me that he 
knew John Neay Ion's position and rights perfectly 
well, and, therefore, the notice to James White is 
abundantly sufficient. As to the Registration Act, if 
I did not know well what had been the long practice 
of conveyancers I would have liked to have gone 
through the cases cited by Mr. Mann, and con- 
sidered the bearings of his argument more fully, 
but unless I was clear that Mr. Mann's view was 
right, the long and universal practice of convey- 
ancers in the colony under the Registration Act 
ever since its passing would lead me to say, as I 
do say, that the view of the matter that has pre- 
vailed with the profession and with every judge of 
this Court for forty years must be maintained until 
the Privy Council overrules it. Without elaborately 
going through Mr. Mann's argument, I say that the 
people have been advised, for instance, as to equit- 
able mortgages that deposits of deeds were safer by 
parol than by writing, because if by writing they 
must be registered, and if not they oould not and 
need not be registered. That advice has always 
been acted upon, and many titles have been taken 
and maintained on that view of the Act, and the 
case of KeUlewell t?. Watson (46 L T. N. S. 83, 51; 
L. J. 281 Ch.), reference cited by the Attorney- 
General, supports this view. Mr. Mann said the 
policy of the Act was to the contrary, but I do not 
think so. The statute only says that the first con- 
tract, if in writing not registered, is to be postponed 
to the second contract in writing if registered. 
It follows almost as of course from the words of 
the Statute that it is not to be postponed if not in 
writing, because it cannot be registered. The 
words of the Statute aie: — "All deeds, convey- 
ances, or contracts in writing." This is not 
in writing, and, therefore, is not within the 
words of the Statute. Mr. Mann frankly concedes 
this, but seeks to drive us into the preamble 
in order to extend the express words of the Act. 
The preamble says : — " To prevent secret and 
fraudulent conveyances, and to provide means 
whereby the title to real property may be more 
certainly known." Admitting this, the Act goes 
on to show how tUs is to be done, and provider 
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means by which the title is to be known and what 
sort of titles. I do not think the words of the 
preamble can enlarge the express words of the Act 
upon this. Therefore, bearing in mind the universal 
view of conveyancers «€or forty years, I hold that if 
a contract not in writing is sufficiently performed 
and enforceable between two parties, and another 
person chooses to buy from one of those parties 
with express notice of the contract and of the other 
party's rights and position, then the party so bay- 
ing must take the consequences. For these reasons 
I am of opinion that the appeal must be dismissed. 
Anbebws, J. : The appeal in this case is inter 
aUa on the following grounds, viz. : That there 
was no contract in writing for the sale of a *< run" 
called Natteranuie between the plaintiff, John 
Neaylon,andthe defendant, Tho8.Neaylon,to satisfy 
the Statute of Frauds, and that there was no unequi- 
vocal taking of possession of the run and part 
performance of a verbal agreement to take the 
contract out of the Statute. The appellant also 
argued that if there was a verbal agreement for 
sale of the run, such contract had been rescinded. 
The notes of the evidence given %t the trial satisfy 
me that there was a verbal contract for the sale of 
Natteranuie to the plaintiff ; that he entered into 
possession and partly performed the agreement by 
the expenditure of money and labour in valuable 
improvements on the land. These acts were most 
unequivocally done in respect of the agreement, 
and were sufficient to take it out of the Statute of 
Frauds. As to the rescission of the verbal contract, 
the evidence clearly shows that at most there was 
a proposal to rescind it^ but the plaintiff attempt- 
ing to act on the proposal, he was met by fraudu- 
lent conduct on the part of the defendant, Thomas 
Nealyon, and no rescission, in fact, took placa The 
plaintiff, John Nealyon, continuing to act on the 
former verbal agreement, remained in possession of 
19atteranuio run and continued the part perform- 
ance otherwise of the verbal agreement by valuable 
improvements made both by labour and expendi- 
ture of money on the land. It appears also, from 
the evidence at the trial in the Court below, that after 
the verbal contract the part performance of it by 
the plaintiff, the defendant, Thomas Neaylon, 
assigned by deed the lease of the run (which was in 
his name) to the appellant (defendant White), who 
caused such assignment to be duly registered under 
the Registration Act, No. 8, 1841. The appellant 
then urged that there was no evidence of notice to 
White of the verbal contract, and if there was, by 
the provisions of the last-named Act the trazisfer 
of the run by deed registered gave him priority of 
title, and the verbal contract was therefore, in the 
words of the Act, ''fraudulent and void at law and in 
equity." The Chief Justice, however, has found 
that the appellant had notice of the verbal contract 
and of the particulars of the transactions in relation 
to it between the plaintiff and defendant, Thomas 
Neaylon, before the lease was assigned to the appel- 



lant, White. In my opinion there was sufficient 
evidence to support such finding, and as the Regis- 
tration Act, No. 8, of 1841, Sec. 3, deals with con- 
tract in " writing'* only, the verbal contract was 
not rendered fraudulent and void by reason of the 
registration of the deed of assignment by the appel- 
lant. I think, therefore, the appeal should be dis- 
missed withcosta 

Appeal dismissed with costs. 

DowNBB, Q.C., Stmon,.Q.C., and C. C. Ejngs- 
TON, for plaintiff ; Mann, Q.O., H. R Downkb, and 
J. W. BsLT for White ; the defendant Neaylon 
was not represented. 



IN CHAMBERS. 

(Before His Honor Mr. Justice Williams.) 

Sept. 2. 
SiiCMONS y. Hall and Anothkb. 

RideB of Supreme Courty Order XXX VL^ r. 6 — 
In aU appUcaUone for trial with a jury an affi- 
davit ia neceeeary stating the nature of the 
action. 

Application under Order XXXYI., r. 6, that 
the action.should be tried with a jury. The appli- 
cation was made with the consent of the opposite 
pftrty, but no affidavit was filed setting forth the 
nature of the action. 

His HoiroB said : In all applications for trial 
with a jury I shall require aH affidavit stating the 
nature of the action. If the action were one in- 
volving an examination of accounts, I certainly 
should not grant an application of this kind. 
^Solicitors for applicant, Gillott and Snowden, 



R0DDUCK V. Clarke. Sept. 2. 

liidee of Supreme Court Order XIX,, r. 4. — Appendix 
C.fiecl, No. 2 — Rules of Supreme Court, August 
1884, rr, 6 sub-see. A, 7 — Statement of claim not in 
accordance unth rides — Action for recovery of 
land — Costs. 

Application on behalf of the defendant that the 
plaintiff's statement of claim may be ordered to be 
amended or struck out on the grounds that it tends 
to prejudice, embarrass, or delay the fair trial of 
the action, and on the further grounds that it is not 
in compliance with Order XIX., r. 4, and that the 
defendant have 10 days further time to deliver his 
defence after such amendment, and that defendant's 
costs of and occasioned by such amendment or 
striking out and of this application may be referred 
to be taxed, and when taxed be paid to the defend- 
ant The action was brought for the recovery of 
land. The statement ofclaim was as follows: "The 
plaintiff is entitled to recover possession of Crown 
allotments 5 and 6, section 14, Town and Parish 
of Dandenong, County of Bourke. The plaintiff 
claims possession." 

It was contended on behalf of the defendant 
that the statement of claim was insufficient ^Order 

XIX., r. 4: Appendix C, sec. 7, Na 2; PhiUips v. 
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Phillips, 4 Q. B. D. 127; Barris v, Jenkins, 22 
Ch. D. 481 ; Davis v. James, 32 W. R 406 ; 
(yCannar v, O'Hara, 8 L. R. (I.) 247. No cause 
was shown. 

His Honor said : I haye no doubt this state 
ment of claim is not in accordance with the rules. 
I grant the application. 

Application was then made under Rules of the 
Supreme Court, August 1884, r. 7, that the costs 
of and occasioned bj the striking out, and of this 
application should be taxed on the higher scale, on 
the ground that rule 6, sub-sec. A., only applied to 
actions in which a sum of money is claimed in the 
nature of a debt or damages, whereas in this case 
the recovery of land was sought. 

His Honor said : I do not think this new Rule 
(Rule 6, sub-sec. A.) applies to actions in eject- 
ment. I allow this application. 

Solicitors for defendant : Crisp, Lewis and 
Heddervoick, 



Robertson v. Brown. Sept. 3. 

County Court Statute 1869 {No 345), sec, iZ^Ap- 

plication for security for costs or for remission of 

action to County Cofwrt after issue joined — 

Time when such application ought to be made. 

Summons on behalf of the defendant calling upon 

the plaintiff to show cause why further proceedings 

in this actidn should not be stayed until the 

plaintiff shall have given security to be approved 

of by the Prothonotary for payment of the costs of 

the defendant in this action ; or otherwise why this 

action should not be remitted for trial to the County 

Court. 

Mr. Walsh in support of the summons. 
It was contended on behalf of the plaintiff that 
the application was too late as issue had been joined 
in the action. 

His Honor said :. I shall not grant any of these 
applications where there has been delay, as in the 
present case, unless the delay is explained. I will 
grant the application in this case as there has been 
a decision on the subject. The proper time to make 
an application of this nature is immediately after 
the service of the writ, and before any pleadings 
are delivered. The defendant to pay the plaintiffs 
costs. 

Solicitors : For plaintiff, Daly ; for defendant, 
Maddock, 



Smith v. Scott. Sept. 5. 

Where after action comvienced the defendant tenders 
the amount of the debt to the plaintiff, the 
defendant must, at the same time, tender to the 
plaintiff's attorney a sum of money as payment 
Jor his costs — The fact that the plaintiff's attorney 
demands an exorbitant sum as payment for his 
costs will not exonerate the defendant from this 
duty. 
Summons on behalf of the defendant calling upon 

the plaintiff to show cause why, on payment of the 



amount of the debt with the costs, all proceedings 
herein should not be stayed. In this case the writ 
of summons had been issued, but had not been 
served on the defendant. The affidavits disclosed 
that the amount of the debt had been tendered to 
the plaintiffs attorney, that he declined to receive 
it unless £5 were paid to him as costs, and that 
the defendant's attorney was always willing to 
accept service of the writ, but was never asked to 
do so. 

In answer to a question of His Honor, it ap- 
peared that no sum of money had been tendered to 
the plaintiffs attorney as payment of his costs at 
the time when the amount of the debt was tendered 
to him. 

Mr. Walsh, for the plaintiff, was not called 
upon. 

His Honor said : I must dismiss the summons 
on the ground that no tender has been made to the 
plaintiffs attorney as payment for his costs. I will 
allow only one guinea costs, as I think the demand 
of £5 as costs for the issue of a writ was simply 
exorbitant. 

Solicitors? For plaintiff, Bitchins; for de- 
fendant) Bopkins, 



RuDDUCK V. Clarke. Sept. 8. 

Common Law Procedure Statute 1865 (No, 274), 

^20 --- Judicature Act 1883 (No, 761), sees. 

36, 41 — Rules of the Supreme Court, OrdUr 

XXXVIIL, RuU 10— Or<fcr LI7,, Rules 4*, 10 

^Order LXIV,, Rule ll—Order LXVL, RuU 

7 (m.) — Order LXX,, Rule 1 — Poioer given to 

Rules of Supreme Court by sees, 36, 41 of Ac^ 

No, 761— iSce. 420 of Act No, 274 repealed by 

Order LIV., Rule 4* — Affidavit must shoxo on 

whose behalf it wasjUed — Summons not required 

to be signed by a judge or in a Judges name. 

Summons on behalf of the plaintiff calling upon 

the defendant to show cause why an order of Mr. 

Justice Williams should not be set aside on the 

grounds, 1st, that the copy of the summons upon 

which the order was made was not signed by a 

judge, and 2nd, that the copy summons was served 

upon the plaintiffs attorney after the hour of two 

o clock on the day previous to the date at which 

by the said copy it was directed that all parties 

should attend the judge in Chambers. 

The order was to the following effect (see ante 
p. 45) : That the plaintiffs statement of claim be 
struck out, and that the defendant's costs of and 
occasioned by the said striking out and of the 
application be taxed, and when taxed be paid to the 
defendant on the higher scale. 

Two preliminary objecKons were raised on be- 
half of the defendant to the form of the affidavit 
filed in support of the summons. Ist, That it did 
not show on whose behalf it was filed in accordance 
with Order XXXVIIL, r. 10 ; and 2nd, that £he 
folios were not numbered in accordance with Orijer 
LXVI.,r. 7 (m.), p.g.^.^^^ by Google 
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His Honor upheld the first objection but 
allowed the affidavit to be amended under Order 
LXX.| r. 1 ; and dismissed the second objection 
on the ground that Order LXVI., r. 7, did not apply 
to such an affidavit as this, which was not required 
to be printed. 

Mb. Stephen, in support of the summons, con- 
tended that it was necessary for a summons to be 
signed by a judge (Order LIV., r. 10) ; and that a 
copy should be served before two o'clock (Order 
LIV., r. 4»). 

It was contended on behalf of the defendant that 
as sec. 420 of the Common Law Procedure Statute 
was not repealed by the Judicature Act, the Statute 
would override the rules, and consequeotly that 
three o'clock was the time before which summons 
should be served ; and further that Order LXIY., 
r. 1 1, providing four o'clock for the service of sum- 
monses, Ac, was at variance with Order LIV, r. 4*; 
and also that the summons was in conformity with 
Appendix K., Form 1, and was not required to be 
signed by a judge or in a judge's name. 

flis HoNOB, in delivering judgment, said : This 
is a somewhat important case, and involves some 
nice points. The application is made to set aside 
an order that I made on the 2nd September, strik- 
ing out a statement of claim and allowing certain 
costs, and ordering the way in which certain costs 
should be taxed. The application is made on two 
grounds. First — That the copy of the summons 
upon which the order was made was not signed by 
a judge, and second, that such copy was not served 
upon the plaintiff's attorney until after two o'clock 
on the day previous to the return of tho summons. 
With legard to tlio first ground, I think that as 
Order LIV., r. 10, provides that these summonses 
shall be ia the form No. 1 in Appendix K., and 
as Appendix K. does not provide for the name of 
a judge or the signature of a judge, these sum- 
monses are not required to he signed at all either 
) y a judge or by the associate in his name. The 
second ground, namely, the time for the service of 
the summons involves two points of some import- 
ance. (1.) Whether Order LXIV., r. 11, and 
Order LIV., r. 4*, can be read together. As to 
this, I think they can, as Order LXIV, r. 11, in 
my opinion, only fixes the hour for the purpose of 
computation of time, and does not affect the pur- 
pose of Order LIV., r. 4*; and (2.) whether as 
the Common Law Procedure Act, sec. 420, 
requires summonses to be served before three 
o'clock, and Order LIV., r. 4*, under the Judica- 
ture Act, on the other hand, requires service to be 
made before two o'clock of the day previous to that 
on which the summons is made attendable, the 
unrepealed section of the Statute or the Bule is 
to prevail Under these circumstances, with 
much doubt, I think the decision of Mr. Justice 
Higinbotham in Wilson v. TumhvU (unreported), 
which has been pressed upon me in argument, is 
rigb^ namoly, that where an unrepealed section of 



the Common Law Procedure Statute is at vari- 
ance with a inile made under the Judicature 
Act, the unrepealed section of the Statute is to 
prevail, and, if (;o, service of the summons before 
three o'clock is a good service. If this be not so, 
the objection would be a good one under Order 
LIV, r. 4*, though possibly under Order LXX, 
r. 1, I might even in that case, after hearing the 
other side as to the validity of my order, allow it 
to stand. I dismiss the summons with costs. Costs 
to be taxed. 

On the next day His Honor referred to his deci- 
sion in this case, and said : When this case was 
before me yesterday my attention was not called 
to, nor was I aware of sec& 36 and 41 of the Judi- 
cature Act. I decided yesterday that in so much 
as sec. 420 (unrepealed) of the Common Law Pro- 
cedure Statute was at variance with Order LIV., r. 
4*, the unrepealed section of the statute should 
prevail. On looking, however, into these sections 
of the Judicature Act, I think my decision on this 
point was erroueous. These sections are very 
strong and sweeping, and, in my opinion, as to pro- 
cedure at any rate, clearly make the rules prevail 
against all or any unrepealed enactments of a 
statute. I think, therefore, that Order LIV., r. 4*, 
is in full force and effect, and that the summons on 
which the order was based was served too late. 
Such being the case, I ought to have given the 
plaintiff's attorney an oppoitunity to be heard on 
the summons on which my order striking out the 
statement of claim was based, and I certainly should 
not have refused his application to set aside that 
order with costs. 

His Honor directed that the plaintiff's 
attorney should be informed that he would be heard 
against the first order and also as to the refusal 
with costs of his application on the following morn- 
ing in Chambers. 

The plaintiff's attorney appeared next morning 
and stated that, on consideration, he was of opinion 
that his statement of claim was insufficient, and ap- 
plied that it should not be struck out but that leave 
should be given him to amend it. 

His HoxoB then made the following order : It 
is ordered that the application made by the said 
summons be refused ; that the defendant do pay to 
the plaintiff the costs thereof, such costs to be taxed ; 
and that the plaintiff be at liberty to amend his 
statement of claim herein as he may bo advised 
within one week from the date hereof. 

Solicitors : For plaintiff, Stephen ; for defendants, 
Criapf Lewis and Beddertoiek, 

PRACTICE COURT. 
(Before His Honor Mr. Justice Higinbotham.) 

August 29. 

In the matter of the election for the West Riding to 

the Shire of Pyalong. 

Be CoBDELL, £xparte Walsh. 

Local Government Act 1874^2^^506), seoe. 71|> 
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116 — Schedule 10 — Application under sec, 71 

of Act No, 506 M not the proper proceedtjig where 

a councillor declared duly elected has not taken his 

seat or has not done some act which would have 

the effect of filling the seal — What is a sufficient 

signature to a nomination paper under sec. 116. 

Application for rule nisi under sec. 71 of the 

Local Government Act 1874, calling upon Cordell 

to show cause why he should not be ousted from 

the office of councillor of the West Biding of the 

Shire of Fyalong. At the last elections Oordell 

and Walsh were the only candidates nominated. 

The returning officer posted Walsh's name as a 

candidate, but afterwards declared Cordell duly 

elected as being the only candidate nominated in 

accordance with the 116th section of the local 

Government Act 1874. The nomination of Walsh 

was in the usual form, but the portion signifying 

his consent to become a candidate was to the 

following effect : — "I, the abovenamed David 

Walsh, do hereby consent to such nomination." 

This was not signed, but the words ''David Walsh" 

were written by him. 

Db. Maddbn, in moving for the rule, submitted 
that this was a sufficient signature, that the return- 
ing officer should have held a poll, and that Cordell 
had been improperly declared elected {Reg v. Oddie, 
6 W. W. & A'B. (L) 221 ; Reg v. Peck, 4 A. J. 
117). 

His Honor, in giving judgment, said : I agree 
that this is a sufficient signature. The affidavit, 
however, merely states that Cordell claims to be 
duly elected. That statement is not a sufficient 
ground for this application. Until some act has 
been done the office is not full, and until the office 
is full this is not the proper remedy. It may be 
that before Cordell takes his seat he may re-con- 
sider the matter. The proper proceeding in this 
case is by way of mandamus to compel the Council 
to hold an election. I refuse the application. 
Solicitor for applicant, Best, 



be made prior to the execution. The alterations 
occur in a part of the will which is inoperative, aa 
the executrix has survived the testator (In the will 
of Stephen, 7 V. L. R 69 I. P & M.) 

His Honor said : I think the alterations are un- 
important. I will grant probate of the will as 
altered. 

Proctors for applicant, Taylor, Buckland, and 
Gates, 



Probate Jurisdiction. 

(Before His Honor Mr. Justice Moles worth.) 
In the Will op Armstrong. Sept. 11. 
WUl — Probate granted to a will as altered wlure 

the alterations are unimportant. 

The testator left a holograph will in which there 
were uninitialed alterations. The only one of the at- 
testing witnesses who could be found swore that the 
alterations were in the handwriting of the testator, 
but could not say whether they were made before 
the execution of the will or not. The testator 
appointed his wife sole executrix if she should sur- 
vive him, and in case of her death during his life- 
time he appointed certain others as his executors. 
It was in the clause appointing these others pro- 
visional executors that the alterations occurred. 

Mr. Woolp moved for probate of the will, with 
the alterations, to the widow. The testator being a 
barrister would know that alterations in a will must 



In the Will of Naylor. Sept 11. 
Administration de bonis non granted to the 
administratrix of an executor, where the executor 
was sole legatee under the testator^ s will. 
The testator died, leaving a will by which he ap- 
pointed one Fennell sole executor and sole legatee. 
Eennell died intestate without having administered 
the whole property, and his widow took out 
administration to his estate. 

Mr. Woolf moved for administration cb 
bonis non to the administratrix. 
His Honor granted the application. 
Proctors for applicant, Macgregor and Brahe, 

Sittings in Equity. 

(Before His Honor Mr. Justice Molesworth.) 

EiCHARDSON V. Shirra. August 28. 
WUl — A gift of certain houses will include a 

vacant piece of land which had been used with one 

of the houses — Where a cestui que trust is of age 

the Court may direct that his share be paid to him 

by the trustee, 

lliis was a suit for the administration of the 
estate of Archibald Shirra,and to obtain the opinion 
of the Court on the interpretation of his will. 

Mr. Higgins for the plaintiff; Mr. Gregory, 
Mr. a' Beckett, and Mr. Weigall for the defend- 
ants. 

His Honor said : Mr. Archibald Shirra made a 
will October 12, 1882. After payment of all his just 
debts and funeral and testamentary expenses, he 
gave to his brother John, then residing at Glasgow, 
the sum of £500, to be for his sole use and benefit, 
and £500 to be divided amongst his five children 
then residing with him ; also £1000 to be divided 
equally among the five children of his sister, namely, 
Grace Shirra, wife of Mr. Thomas Felton, Glasgow. 
(There is some confusion of words.) He also left 
to Jane Shirra, his wife, the rents and profits of 
the land and property numbering 371 and 373 
Nicholson-street, Carlton, in the city of Mel- 
bourne, also the rents and profits of the property 
numbering 260 Cardigan-street, Carlton, and ap- 
pointed Mrs. Richardson executrix and Mr. Watson 
executor of his will. By a codicil executed at the 
same date, he said, ^* that the before mentioned 
property shall, so long as she remains my widow, 
bat at her death or if she marries again the whole 
of the land and property shall be sold by public 
auction, and divided equally among my brother's 
and sister's children at pi^osieii^ residing with him 
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in Glasgowi and 2^ per cent be given to the 
truBtees of the aforesaid vili for their use and 
benefit." £50 was given for a tombstone and the 
purchase of a family burying place. Testator died 
March 25, 1883, leaving a brother not referred to 
in the will ; his widow ; John Shirra, his brother, 
having five children living with him in Glasgow, 
and five children of his deceased sister, Grace, 
married to Mr. Felton, living at Glasgow, but not 
with John Shirra. I think that as to the legacies 
of £500 and £1000 to John Shirra, he was made 
a trustee for the five children of himself and the 
five of Grace Felton, and the legacies might properly 
be paid by the exeoutora to John Shirra, but as 
two of the Feltons madei parties are of age, and 
insist that their shares of the £1000 should be paid 
to themselvesi I shall so direct. Testator had a 
block of land between Nicholson-street and Station- 
street. On it were houses numbered 371, 373, 
Nicholson-street, one of which he inhabited when 
he made his will. The two houses filled about 
half the frontage to Nicholson- street, and 
went back about half-way to Station- 
street, and were about a fourth of the 
block. A small portion of the vacant space had 
been but had ceased to be used with one of these. 
I think from the language of the will and codicils 
that the ground occupied by these two houses was 
left to the wife during viduity, and to be sold at 
her decease, and that the rest of the block was not 
disposed o£ I shall declare as above. Direct that 
the trusts of the will and codicils should be carried 
out under the direction of the Court I shall order 
that it be referred to the chief clerk to make the 
following accounts and inquiry : — fl.) A.n account of 
the personal estate not specifically bequeathed of 
the testator, Archibald Shirra. (2.) An account 
of testator's debts. (3.) An account of testator's 
funeral expenses. (4.) An account of the testator's 
legacies given by his will. (5.) An inquiry what 
parts of his personal estates are outstanding and 
undisposed of. It is ordered that the testator's 
personal estate not specifically bequeathed be 
applied in payment of his debts and funeral ex- 
penses in due course of administration, and it is 
ordered that the following further inquiries and 
accounts be made and taken, that is to say : (6.) An 
inquiry of what real estate the testator was seised 
of or entitled to at the time of his death ; also an 
inquiry what incumbrances affect the said testator's 
real estate. And it is ordered that the further con- 
sideration of this cause be adjourned, and any of 
the parties are to be at liberty to apply as they may 
be advised, and that further proceedings, so far as 
relates to the form and manner of procedure, be 
continued and concluded as if commenced after the 
commencement of the Judicature Act. 



Sittings in Banco. 

(Before Mr. Justice Higinbotham and Mr. Justice 

Holroyd.) 

Ward v. Hrarne. August 12. 

New trial — Gonditions under which the Court will 

grant a new trial on the ground of discovery of 

fresh evidence. 

Eule nisi for a new trial. The plaintiff recovered 
a verdict against the defendant for £200 for injuries 
he had sustained by the defendant's negligence. 
The new trial was applied for on the ground that 
the defendant had, since the trial, discovered fresh 
evidence. 

Mr. FC7RVIE8 and Mr. Mitchell moved the rule 
absolute; Dr. Madden and Mr. Hamilton showed 
cause. 

Mr. Justice Higinbotham in delivering the 
judgment of the Court, said — Rule to set aside 
the verdict obtained by the plaintiff for £200 
and for a new trial on the ground that the plaintiff 
has since the trial discovered fresh evidence in sup- 
port of his case. Applications of this nature are 
viewed with disfavor by courts of justice, and it was 
not without some hesitation that we granted the 
rule. Few applications of this kind are recorded, 
fewer still have been granted ; and it is evident 
that any relaxation of a long established practice 
with reference to such applications would not only 
tend to produce less care and diligence in the pre- 
paration of causes for trial, and would, as the Court 
observed in Ooldsbrough v. M'Culloch (5 W. W. 
& A*B. (L.), p. 154), make it] difficult to re- 
fuse a new trial in any instance where the 
case had been badly got up, but would also 
increase in a serious degree the risk and temptation 
to perjury. It is the duty of the Court, therefore, 
in all cases like the present to proceed with more 
than usual caution before it annuls the finding of a 
jury, and to insist upon strict compliance by the 
applicant for a new trial with at least the following 
conditions : — First, it must be shown clearly that 
the new evidence was not in possession of the party 
applying, and could not by proper diligence have been 
procured by him at the time of the first trial. Secondly, 
it must appear that the newly discovered evidence 
is such as ought, if it had been brought forward at 
the first trial, to have led the jury to come to 
a different conclusion from that at which they have 
arrived. Now, we are not satisfied that the defend- 
ant in this case has complied with either of those 
conditions. As *to the first, it appears that the 
defendant knew there was a lorry on the spot at 
the time of the accident, and he believed that it 
belonged to one or another of the breweries at the 
west end of the city. He states in his affidavit in 
general terms, and without giving times or other 
particulars, that ho caused inquiries to be made by 
his solicitors and by friends, as well as by him* 
self personally, at severa) of the breweries in 
Melbourne, and particularly at M'Cracken's Brewery 
and Terry's West-end Brewery, with a view to 



Digitized by 



Google 



60 



T^ AUST^RALIAl^ LAW TlMl^S. 



proTBd 



6f bAfitti 

80pt. IStfa, 1884. 



find the lorryman. Sabsequently to the trial 
it was discovered that this new witness had been 
actually employed at the last-mentioned brewery 
for nearly two months after the defendant knew 
that the plaintiff was about to bring his action^ 
and down to about the time that issue was joined. 
If the minute inquiries which ultimately led to the 
discoverj of the lorryman had been made in proper 
time we think it can hardly be doubted but that 
they would have been successful The defendant 
has failed, we think, to show that he used due 
diligence to procure the evidence of this witness. 
Neither is it clear to us that the jury would have 
been bound, as reasonable men, to find a verdict 
for the defendant if the lorryman had been called 
at the first trial His evidence relates indeed to 
a yery material point in the case, and if he had 
succeeded in discrediting the plaintiff, and had 
convinced the jury that there was a lorry on the 
spot — a fact which the plaintiff denied — his evi- 
dence would ceitainly have gone far to establish 
the defendant's case. But the jury would not be 
bound to accept his story, unsupported as it is by 
any other witness of the accident except the de- 
fendant. They might have believed the plaintiff as 
against both the defendant and the lorryman, and 
there were no collateral facts, and there was 
no further corroborating evidence that would 
render such a conclusion manifestly and wholly 
unreasonable. We are of opinion, therefore, that 
the rule should be discharged. 
Rule for a new trial discharged. 

Johnson y» tJNtoN Firb Insurance Company of 
New Zealand. August 12. 

Iiuurable interest, — A legal mortgage of a personal 
chattel may be made wilJiout a deed^ What is 
Bufficient to create an insurable interest — A 
person having himself an insurable interest can 
enter into a contract whereby the insurable 
tTiterests of other persons in the same property shall 
he protected^ provided he intend to protect them at 
the time the contract u>as made, 
Bule nisi to enter a nonsuit or to reduce 
damagea The action was brought by Charles John- 
son, of Corowa, to recover a sum of £600 on a policy 
of fire insurance over a steam-engine and excavating 
machine. The jury found for the plaintiff, and the 
nonsuit was applied for on the ground that the 
plaintiff had no insurable interest in the machine, 
and it was also contended that, if he had any 
interest, it was only to the amount of £400 ; and 
the verdict should be reduced to that amount. 

Mr. Purves and Mr. Hodges moved the rule 
absolute ; Dr. Magkat and Dr. Madden showed 
cause. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said, — Thb is an action on 
a policy of insurance against fire of a steam-engine 
and an excavating machine combined, in the sum 
of X600. In a second count the plaintiff 



claimed a return of the premium. The 
defendants pleaded as to the first count that the 
plaintiff was not, at the time of the alleged 
loss and damage, interested in the machine, and to 
the second count they paid the amount of the 
premium into court. It appeared at the trial that 
the plaintiff lent one Milthorpe X400 to enable the 
latter to buy the machine, the actual value of which 
was proved to be £800 or upwards. Milthorpe 
told the plaintiff that he should have the machine 
as security for the repayment of the amount lent 
by him. Milthorpe desired to insure the machine, 
signed the proposal, and gave his cheque for the 
premium. The plaintiff, who was the agent of the 
defendant company, forwarded the proposal, and 
with Milthorpe's consent caused the policy to be 
issued to him in his own name. Milthorpe got and 
retained possession of the machine, and used it 
until it was destroyed by fire. The jury found that 
the plaintiff was interested in the machine to the 
amount of £400, and that it was his intention to 
insure both his own interest to that amount and 
also the interest of Milthorpe in respect of the 
remaining £200, and they returned a verdict for 
£600. This rule was obtained pursuant to leave 
reserved at the trial to set aside the verdict and 
enter a nonsuit, on the ground that the plaintiff 
had no insurable interest in the machine, or, fail- 
ing that, why the damages should not be reduced, 
on the ground that the evidence disclosed 
and the verdict established that the plaintiff 
was only interested to the extent of £400, 
and only suffered damage to that extent 
We have derived much assistance from the 
exhaustive and able arguments addressed to us in 
this case. With regard to the first ground of the 
rule, the case of Flory v, Denny ^ 7 Ex. 581, was the 
authority chiefly relied on by the plaintiff. The 
earliest recorded case in which Flory v. Denny was 
cited in the Supreme Court appears to be Raleigh 
and Others v, Jacomb, March 31, 1860. Sincethat 
time Flory v, Denny has been more than once 
quoted in argument, and its authority has never yet, 
so far as we are aware, been called in question 
either in this court or in any English courtof common 
law. See Goldsbrough v, M'CuUoch,b W. W. <b 
a'B. (L.), p. 154 ; Fitzgerald v, Jacomb^ 4 A. J. 
R. p. 189 ; Cohen V, M'Gee, 4 V.L.R (L.) p. 543. 
See also per Williams, J., in Ma'ughan v, Sharp^ 
34 L. J. C. P., p. 19. Flory v, Denny must now 
be taken to be an approved authority for the pro- 
position that a legal mortgage of a personal chattel 
may be made without a deed. And as it was proved 
at the trial that according to the law of New South 
Wales, where the contract in the present case was 
made, a contract for the mortgage of a chattel need 
not be in writing in order to be valid between the 
immediate parties to it, we think that the jury were 
justified in finding upon the evidence adduced that 
the plaintiff derived from his verbal agreement with 
Milthorpe a legal interest by way of mortoMrey and 
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consequently an insurable interest, in this machine. 
Xn stating this conolusion, we must not be under- 
stood to intimate that a legal interest in a chattel is 
necessary, in our opinion, in order to create an in- 
Burable interest in a person insuring the chattel. 
An equitable assignment based upon a loan or 
advance might be sufficient, we think, to confer an 
insurable in tere.t upon the person advancing money. 
See WiUon and Another v, Martin, 11 Ev. p. 684. 
The most recent authority. Stock v, Inglis, 12 Q.B. 
Div., p. 504, appears to show that a liability in 
respect of goods arising out of a contract, without 
either property, actual or constructive, or possession, 
is sufficient to create an insurable interest in the 
goods for the person so liable. Either '^ a right in 
the property or a right derivable out of some con- 
tract about the property, which in either case may 
be lost upon some contingency affecting the posses- 
sions or enjoyment of the party," is sufficient, accord- 
ing to the authorities, to constitute an insurable 
interest See per Lord Eldon, in Lucena v, Craw- 
/urd and Others, 2 Bos, and Pul., New Reports, at 
page 321. We are of opinion for these reasons that 
the defendants have failed to support the rule upon 
the first ground. We think that the defendants 
have been unsuccessful also in the attempt to 
show that the damages ought to be reduced. 
The contract of insurance is a contract of 
indemnity, and there is no legal principle 
which forbids a person having himself 
an insurable interest to enter into a contract 
whereby the insurable interests of other persons in 
the same property shall be protected, provided he 
intends so to protect them at the time the contract 
is made. The terms of the contract itself, or in 
certain cases the provisions of the statute law, may 
impose restrictions upon the exercise of the right 
of one person having an interest to insure for the 
benefit of others interested in the same property. A 
policy on a life or other event, not being a bond fide in- 
surance on ship's goods or merchandise within section 
48 of the Instruments and Securities Statute 1864, 
must, according to section 46 of that statute, have in- 
serted in it the name or names of the persons inter- 
ested therein, or for whose use, benefit, or on whose 
account the policy is made, and if this requirement is 
not complied with the policy will be vo\dL{Hod8onv, 
Observer Life Assurance Society , 26 L J. Q. B., p. 
303). But the policy in the present case is not 
within sec. 46 of the statute ; it is therefore not 
illegal under the statute. See per Wightman, J., 
ia The London and North Western Railway Com- 
pany V, Glynn, 28 L. J. Q. B., at p. 191. And 
the conditions of this policy do not require that the 
trusts of the property insured shall be declared. A 
person insuring a chattel, and having only a 
limited interest, must, if he insure to the full value, 
intend to insure the entire interest at the time he 
effects the insurance ; otherwise he would recover 
more than an indemnity for his own loss, and he 
wouldnotbe liable to the other interested parties for 



the balance But if, even without instructions, or 
without its being known for whom he is a trustee, or 
\rhere the interests of others are contingent only, a 
person who has a limited interest in the chattel 
insures it for the full value, intending to protect 
the vested or contingent interests of other interested 
parties, the contract will be valid, and if the chattel 
is wholly destroyed the value of the whole 
must be made good, and the insured will 
hold the surplus, after applying so much as will 
cover his own interest, as a trustee for those whose 
interests he intended to protect. See Litcena v. 
Grawfurd, 3 Bos. and Pul., p. 97, and ^r Camp- 
bell, C.J., in Waters v. Monarch Insurance 
Company, 5 Ell. and BL, p. 870; 25 L. J. 
Q. B., p. 102. The intention of the person insuring 
is a question of fact proper to be submitted to the 
jury (Irving v, Richardson, 2 B. & A., p. 193). In. 
the present case this question was put to the jury 
and they have answered it in favor of the plain- 
tiflTs claim for the full amount. The plaintififis 
not entitled to hold the premium paid into court on 
the second count, and also to recover damages 
under the first count. The verdict must be re- 
duced, although the rule does not ask for the 
reduction, by £4 lis., the amount paid into court 
and taken out by the plaintiff, and will be entered 
for £595 9s. The rule will be discharged. 

Bule for a nonsuit or to reduce damages dis- 
charged. 



Bbnnison v. Keighban. Aug. 12. 
Married Women^s Property Act {No, 38i), sec. 18. 

Rill of Exchange — Action by holder against 

acceptor, a married woman — Plea of Coverture—' 

Meaning of sec. 18 of Act No, 384. 

Bule nisi to enter a verdict for defendant Mr. 
Hood and Mr. Kelleher moved the rule absolute; 
Mr. Hodges showed cause. 

The action was brought to recover £150, the 
amount of a bill of exchange accepted by the 
defendant. The defendant pleaded that she was a 
married woman, and the plaintiff replied that she 
had separate property to her own use, and could 
therefore be sued. A verdict was entered for the 
plaintiff, but leave was reserved to set it aside and 
enter a verdict for defendant. 

Mr. Justice Holrotd delivered the judgment 
of the Chief Justice and himself, Mr. Justice 
Higinbotham dissenting : — Yerdict for the plaintiff, 
and rule nisi to enter verdict for the defendant. 
The action was brought for non-payment of a bill 
of exchange by the drawer and holder of the bill 
against the acceptor, a married woman, who pleaded 
her coverture at the time of acceptance, to which 
the plaintiff replied that then, and at the time of 
action brought, she had property for her separate 
use. A deed of settlement was put in evidence, 
and admissions made at the trial, from which it 
appeared that the defendant was married before the 
Married Women's Property Act (No, 384) came 
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into operation, and that in consideration of the 
marriage, amongst other properties settled in 
yarioos vays, a sum of £2200 had been vested in 
trastees upon trust to pay the income to the 
defendant for her life fot her separate use without 
power of anticipation, and that she had ever since 
been ifeceiving this income. The 18th section of 
the Married Women's Property Act enacts that 
"every married woman having property for her 
sepai'ate use shall be considered a femme sols for 
the purpose of contract and wrongs and injuries 
and suine and being sued in any civil pro- 
deeding; and the sole question which we have 
to determine is whether the defendant in 
this case comes within the description of a married 
woman having property for her separate use as it 
is to be understood in that enactment. According 
to the ordinary canons of interpretation, she 
certainly does. Every married woman means 
literally every woman who may happen to be under 
covertare at the time to which the inquiry relates. 
That the literal meaning is the true meaning of 
those words in section 18 is confirmed by other 
parts of the statute. In several sections it is obvious 
that the words ^'a married woman,'' or "any 
married woman," are used of women who were 
married before as well as of those who were married 
after the act began to operate ; and in the only 
sections (3 and 4) in which there is reason to sup- 
pose from the subject or context that the date of 
marriage, as precedent or subsequent to the com- 
mencement of the act, must necessarily be of 
importance, the language has been varied so as to 
express exactly what was intended. By parity of 
reasoning, the phrase, " having property for her 
separate use," must also be referred to the time of 
the inquiry — t.^., in this case to the time of the 
contract— *and the word " property" must include 
every kind of property which a woman can enjoy 
free from the obligations and control of her husband 
inasmuch as no particular kind has been specified. 
It will be observed that in one point our judgment 
overrules the decision in Eutchins v. Gunning- 
horn (2 V. R. L. 236). There the Court 
construed " having," not as " who may here- 
after have," but " who may hereafter acquire." 
Possession and acquisition are distinct things. 
The leaning of the courts, as it is called, 
against retrospective legislation, which signifies 
merely that where the intention of an enactment is 
ambiguous it must be construed favorably to the 
maintenance of existing rights, cannot justify the 
transformation of one expression into another of 
which the sense is totally different. With regard 
to the extent of the term " property" in section 18, 
it has been contended that it should be limited to 
property made separate by the act itself. But, if 
that be so, why has not the same mode of ex- 
pression been adopted in other sections t Why 
have the qualifying words, " by this act declared 
to be her separate property,^' which have been 



added in sections 12 and 15 been omitted in section 
18 1 "A judge," says Serjeant Stephen, following 
the language of the judges in an old case (Edride's 
5 Rep. 118, b) "is not at liberty in favour oF a 
supposed intention to disregard the express letter 
of a statute, where for anything that appears tbe 
wording may correspond with the actual design of 
the Legislature.'* May not, or we should rather 
say, must not, the letter of section 18 correspond 
with the design of the framers of this act, as it can 
be collected from internal evidence, or from the 
mischief to be remedied 1 The inability of a wife 
having separate estate to enter into contracts bind- 
ing at law, or to sue or to be sued on contracts in 
her own name alone, was an anomaly awaiting 
redress. In equity the separate estate was liable 
not only for her bonds, bills, and notes, bat 
for her general engagements, that is, engage- 
ments made ''with reference to or upon the 
faith or credit of that estate" {Johnwn v. 
Gallagher y 3 De G. F. & G. 613 ; London Char- 
tered Bank v. Lempriere, 4 L. B. 4 P. C. 572.) 
Can any reason be assigned why the power of en- 
forcing contracts, and the corresponding liability 
to actions, should have been conferred upon such 
married women only as were entitled to their property 
at law! Is a paltry estate created separate by the 
act to change the entire status of a married woman, 
and a handsome income independent of the act to 
leave her untouched 1 Can any tendency of the 
Legislature to draw this distinction be discovered! 
Itstendencyisratherto abolish such distinctions. To 
obtain the benefit of a judgment, it may be need- 
ful on occasion to seek the assistance of a Court of 
Equity. But there are various means by which 
equitable interests can be rendered available for 
the satisfaction of creditors, even without such 
intervention; and, wherever the diflBlculty arises, 
the same thing might occur in the case of a man. 
The transformation of a femme coverte into a femme 
sole for certain purposes is equivalent to investing 
her to that extent with a man's rights and 
responsibilities. Section 18 affords a curious 
illustration of the maxim, **a verbis legis 
non est recedendum" and of the converse " qui hmrel 
in litird, hceret in cortices We are to bend 
the liberal reading to the plain intendment of the 
Legislature, but to adhere to the letter against a 
merely conjectural intention. The phrase "separate 
use " has a distinctive meaning, and elsewhere in 
the act is used in the sense in which it is understood 
in courts of equity. If this restricted but yet 
ordinary meaning were given to it in section 18, 
the capacity of binding themselves by their contracts 
would be conceded to those wives alone whose 
rights of property were recognised only on the 
equity side of the Supreme Court. That would 
pUinly be contrary to the spirit of the act. Is it 
less so to deny the right of free contract to a por- 
tion only of that particular class 1 It is said that 
married women having property to their separate 
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use of a kind not created by the act are excluded 
from the operation of section 21, and it is assumed 
that section 21 must be co-extensive with section 18. 
Section 21 enacts that *' all married women having 
real or personal property of any kind within the 
provisions of this act shall be liable to be made 
insolvent, or be capable of becoming insolvent, 
Ac." To interpret one clause by another more 
difficult is never satisfactory ; and we are not at all 
sure that the words ^* within the provisionB of this 
act" have the limited meaning assigned to them. 
They may embrace all property with respect to 
which a legal power of disposition or other legal 
rights or liabilities have been substituted for equit- 
able. But however narrow their signiOcation, 
they qualify in some sort the word " property," 
which is unqualified in section 18, and only 
supply another instance that where qualifying 
words are wanted the Legislature has used qualify- 
ing words. If Parliament intended to confine the 
application of the insolvency laws to married 
women who might obtain benefits under the act in 
the shape of additional separate property, good 
reasons might be found for the restriction, and 
especially in the penal enactments which those 
laws contain. But, after all, the reasons of the 
Legislature, when undisclosed in any way of which 
the law allows judges to take cognisance, are too 
conjectural for judges to rely upon. The case of 
I^oy€8 V. QloBsford (3 V. L. E. (L.) 77), supported 
as it is by English precedent (see Sanger v. Sanger, 
1 1 Eq. 470 ; London and Provincial Bank v. Boyle, 
L. R. 7 Ch. D. 773), is a clear authority for our 
present decision. There it was held that by the 
effect of section 11 of the Married Woman's 
Property Act, a woman who had married before the 
act, and who after the act had become entitled to 
personal property to her separate nse, was released 
from a restraint on anticipation attached to such 
property by the instrument under which she took 
it. By the amendment act of 1882 (No. 736, Sec. 
6), the efficacy of such restraints on alienation was 
for the future restored. But the foundation of the 
judgment has never been shaken, and that was, to 
put it shortly, that the Legislature meant exactly 
what it said, there being nothing to show the con- 
trary. The rule must be discharged. 

Rule to enter verdict for defendant discharged. 

August 26. 
(Before their Honors Mr. Justice Williams and 
Mr. Justice Hohroyd.) 
The Qverh v. Care, Exparie Sanderson. 
Pounde Act 1874 {No. 478), eee. lb—Land Act 
1 869(xVo. 360),«da 60 ^The managers of a common 
cannot sue for trespass rates under see, 16 of Act 
No. A7S,not being*^ occupiers" within the meaning 
of that section. 

Order nisi to quash an order made by justices at 
DunoUy, by which Mr. Sanderson waa ordered to 
pay a sum for trespass fees in respect to a number 



of sheep trespassing on the Bealiba Common. The 
complaint against Mr. Sanderson was made by the 
managers of the common. On the 20th August 
last the agent of the managers seized 198 sheep 
belonging to Mr. Sanderson that were trespassing 
on the common and impounded them. On the 25th 
August he seized 124 other sheep, also for trespass- 
ing, and impounded them. The sheep were subse- 
quently surrendered to their owner, but the managers 
sued in the police court for trespass fees. There 
were two summonses — one relating to each flock of 
sheep. It waa contended for Sanderson that the 
managers of a common could not sue for trespass' 
fee& By section 15 of the Pounds Statute it was 
provided that the ''occupier" of any land upon 
which cattle trespassed might sue for trespass 
fees. By section 6 of the Land Act 1869 managers 
of commons were declared to be '* owners" of the 
commons. It was therefore contended that the 
ordpr made by the justices was bad, inasmuch aa 
only occupiers could sue, and that the managers of 
the common were not ocJcupiers. On behalf of the 
complainants it was urged that the term occupier 
did not exclude the managers of a common from 
their right to be complainants in a summons for 
trespass fees. 

Dr. Madden and Mr. Barrett moved absolute 
the order to quash the order of the justices; Mr. 
HoDOBS showed cause. 

Mr. Justice Williams^ in delivering the judg- 
ment of the Court, said : The application in this 
case was made under sec. 4 of the A ct, No. 57 1 , to 
quash an order made by justices for payment of 
trespass rates under sec. 15 of the Pounds Act 1874 
against the applicant on the grounds that the 
iustices had no jurisdiction to make the order, and 
that the order was bad on its face and ought not 
in law to have been mada The complaint on 
which the order was founded was made against the 
applicant by certain persons, Mitten and others 
as managersdulj appointed of the Bealiba Common, 
and the principal and main ground of objection 
to the order was that the complainants, as the 
managers of the, common could not sue for trespass 
rates under sec. 15 of the Pounds Statute 1874, not 
being " occupiers " within the meaning of that sec- 
tion. We think this objection must prevail. By 
section 60 of the Land Act 1869 certain powers 
are conferred upon the managers of commons for 
the government of the commons, and in the clause 
conferring those powers it is enacted that << such 
managers shall be taken to be the owners of the 
common within the meaning of any act now or 
hereafter in force relating to the impounding of 
cattle.'' That is as much as to say that, with res- 
pect to impounding, the managers of commons are 
to possess the same statutory powers and be sub- 
ject to the same statutory restrictions as if they had 
been owners of the land trespassed upon they 
would have possessed or been subject to by virtue 
of their ownership, and no other statutoiy powera 
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or restrictions. At the time when the Laud Act 
1869 came into force the Poands Act 1874 
was not in existence, but the Pounds Statute 
1865 was, which is in some respects very different. 
The Legislature in framing the last- mentioned act has 
confined nearly all the provisions relating to or con- 
nected with the impounding of trespassing cattle to 
the occupier of the land trespassed upon, and has 
with the decision of this Court, in Goldsbrov^h v. 
FletcJier (6 W. W. & a'B. (L.) 213), to which we 
shall presently refer, before it, purposely omitted 
the word "owner" in sections 15 to 18 and other 
sections, though, perhaps, by virtue of the words 
" as any bailiff " inserted in section 60 of the Land 
Act 1869, the managers of a common, though the 
owners, might exercise the powers given by section 
18 of the Pounds Act 1874, which without those 
words they could not. It appears to us, therefore 
that the complainants had no locus standi so as to 
entitle them to sue under the 15th section. The 
case of Goldabrotigh v, Fletcher, already mentioned, 
is an authority in point, and the reasoning of the 
Court in the judgment supports the conclusion at 
which we have arrived. The Court in that case 
decided that the managers of a common were not 
" occupiers " within the first proviso of section 32 
of the Pounds Statute 1865, and stated that under 
that act certain powers were conferred upon 
"owner" when that term was used, and upon 
" occupier" when that term was used. With that 
judicial interpretation of the previous statute stand- 
ing unimpugned, the omission of the word ** owner" 
from the later act becomes all the more significant ; 
nor can section 3 of the existing act,ih our opinion, 
affect our conclusion, because to constitute a person 
an occupier under that section he must still be a 
person "occupying." We therefore think the order 
to quash must be made absolute ; but as the objec- 
tion argued before us, and on which our decision is 
based, was not taken in the court below, we think 
it should be absolute without costs. 

Order made absolute to quash the order made by 
jui> :ces directing payment of the trespass rates. 



August 26 
Kino v. The Mayor of Kew. 
Local Government Act 1874 (iVo. 506), sec. 377— If 
a municipal corporation elect to do an act which 
they are permitted to do, iheperformance of which 
is not imperative, it must do the act in such a way 
as will not inter/ere with or injure private rights. 
Demurrer to plea. 

Dr. Madden and Mr. Box for the plaintiff, in 
support of the demurrer; Mr. Webb, Q.C, 
and Mr. Hodges for the defendant, in support of 
the plea. 

The plaintiff, Annie King, sued the corporation 
of Kew to recover damages for losses she had sus- 
tained through the defendants having cut down 
Barker's road, and left her house several feet above 
the new level of the road. She also sued for 



damages she sustained in consequence of the 
defendants having erected some fences at the 
side of the road. As to the cutting down of the 
street, the defendants contended that they had a 
right to make any alteration in the street as the 
levels had not been fixed, and as to the fences, 
they were put up for the protection of persons 
passing along the footpath. 

Mr. Justice Williams, in delivering the judg- 
ment of the Court, said : The declaration in this 
case contained two counts — (1) for cutting down 
and lowering a street to a depth and level greatlj 
below its former and accustomed height and level, 
and also greatly below the level of the house and 
premises of the plaintiff adjacent to the said street, 
thereby obstructing the entrance to the house and 
preventing egress and regress to and from the 
street; (2) for unlawfully erecting certain fences in 
and upon the street with the same result. To the 
first count the defendants, for a second plea, pleaded 
virtually that the level of the street had never been 
fixed within the meaning of the Local Government 
Act 1874, and that they therefore had power under 
that act to do what the first count com- 
plained of. This plea was demurred to, on 
the ground that the defendants had no right 
to lower or cut down the street in the 
manner alleged before the level had been 
fixed in the manner required by the act To the 
second count the defendants, for a third plea, 
justified the erection of the fence on the ground 
that the roadway was a great distance below the 
footpath, and so rendered the footpath dangerous 
to persons using it, and that they erected the fence 
to prevent such danger. To this plea plaintiff re- 
plied that no such danger existed before defendants 
cut down the roadway below its former level, thus 
leaving the footpath dangerous to persons using it 
by reason of its overhanging the roadway. De- 
fendants rejoined that they had a right to do the 
act mentioned in the replication, because the level 
of the street had never been previously fixed. To 
this rejoinder plaintiff again demurred on substan- 
tially the same grounds as that raised by the de- 
murrer to the second plea. The arguments pressed 
by counsel for the plaintiff were, as to both demur- 
rers, that the defendants had no power to cut down 
or lower the street before they had fixed the level 
in the manner specified by sec. 405 of the Local 
Government Act 1874; and further, as to the 
second demurrer, that even if they had power to do 
so before the level was fixed they could not, by 
cutting the street down in such a way as to create 
a nuisance, erect a further nuisance to prevent 
danger arising from the first nuisance. Counsel 
for the defendants, on the other hand, contended 
that under the Local Government Act 1874 the 
defendants had by sec. 377 power to lower theroad 
or any part of the road whenever and to any ex- 
tent they liked until the level had been fixed in the 
mode specified by sec. 405, or, in othor words, that 
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compliance with sec. 405 was not a condition pre- 
cedent to their rights under sec. 377 ; and further, 
as to the second demurrer, that if they had power 
under the act to cut down without fixing the level, 
they were bound, if in so doing they created a 
danger, to fence off that danger from the travelling 
public. These demurrers were very ably argued on 
both sides, but it appears to us that a broader point 
lies at the back of the point urged, which, without 
considering the main point relied upon in argument 
by counsel for the plaintiff, disposes of both demur- 
rers in his favor. This point was not, however, 
adverted to in argument for the plaintiff. The 
act on the proper interpretation of which the 
decision of these demurrers depend is the Local 
Government Act 1674. Sec. 377 of that act em- 
powers the council of every municipality, subject to 
the provisions of the act^ to, amongst other things, 
raise or lower the ground or soil of any street or 
road. The section is an enabling section. The 
enabling word is *^ may," which is in this section 
clearly permissive. Therefore, whatever may be 
the construction of the words " subject to the pro- 
visions of this act," in section 377, liberty is merely 
f^ven to the council to do those works if it likes. 
If this view be correct, as we are of opinion that 
it is, the recent cases of Vernon v. The Vestry of St, 
James, Westminster, 16 Ch. D., p. 449, and Managers 
of the M strop. Asylum District v. Hill and Others, 6 
A pp. Cases, p. 1 93, apply, which establish the principle 
that where an act of Parliament merely authorises, 
but does not order, a body to do a particular act, it 
does not authorise such body to do that act in such 
a way as to create a nuisance or to injure or inter- 
fere with private rights, unless such an intention 
clearly appears in the statute itself, either by 
express words or by necessary implication ; and, 
further, that the onus is cast upon those who seek 
to interfere with those private rights of bringing 
themselves within the qualification of the genercd 
principle ; or, as put by Lord Watson in the House 
of Lords, " Where the terms of a statute are not 
imperative but permissive, the fair inference is that 
the Legislature intended that the discretion as to 
the use of the general powers thereby conferred should 
be exercisedin strictconformity with private rights. " 
It appears to us that these principles are fairly 
applicable to the facts of the present case as disclosed 
on the pleadings involved in the demurrers. A 
road had existed at a certain uniform level to and 
from which the plaintiff, who was the owner of a 
house and premises adjoining the road, had ingress 
and egress. The defendants cue down this road in 
such a way as to leave a footpath and the plaintiff's 
house and premises at a considerable height above 
and overhanging the roadway, thus of course destroy- 
ing all the plaintiff's right of ingress and egress. 
In plain words, they did that which was equivalent 
to a nuisance to the owners of the adjoining pro- 
perties—they injured and interfered with individual 
rightr. They obstructed the plaintiff's right of 



access to the public highway just as much as if they 
had blocked up his gateway (^Rose v. Groves, 6 Scott 
N. B. 645-653) ; but the defendants claim to be 
entitled to do this under the act of Parliament Now^ 
the only authority in the act that can be pointed to 
as protecting the defendants from liability in respect 
of those acts is that contained in section 377 ; but 
as we have before pointed out, that section is per- 
missive only, not imperative, and according to the 
decisions and principles to which we have referred, 
it merely authorises a council, if it elects to do the 
work, to do it in such a way as will not create a 
nuisance, and will not injure or interfere with 
private rights. We, therefore, think the defendants 
had no power, upon the facts stated in the pleadings, 
to cut down the street in the manner described, and 
if by so doing they did that which is equivalent to 
a nuisance to the individual, they clearly could 
have no right to erect another such nuisance in the 
shape of a fence to endeavour to counteract the 
danger arising from the original nuisance. Our 
decision upon this point renders it unnecessary for 
us at present to decide the main question argued, 
viz., whether or not a council has power to raise or 
lower the soil of a street before it has fixed the 
level in the way prescribed by section 405. Our 
judgment, therefore, on both demurrers is for the 
plaintiff. 

Judgment for the plaintiff. 
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Insolvency Statute 1871 {No. 379), sees. 129, 131 
and 151 — An acceptance of an offer of composition 
embracing all creditors by a three fourths majority 
of the creditors u^Ul bind all other creditors even 
though dissenting. 

Demurrer to replication. 

The plaintiff sued the defendant to recover a sum 
of £110 due on a promissory note, and for goods 
sold and delivered to a firm of which the defendant 
was a member, known as Grace and Carroll. The 
defendant pleaded that the firm had become insol- 
vent ; that its estate was sequestrated under the 
Insolvency Act of 1871, and that the debt sued 
for was contracted by the firm before the insol- 
vency. The plaintiffs replied that after the insol- 
vency three-fourths in number and value of the 
creditors of the insolvents had by writing under 
their hand agreed to accept a composition ; that 
the judge of the Insolvency Court had sanctioned 
the acceptance of the composition, and that there- 
upon he had made an order releasing the estate of 
the insolvents from sequestration ; that the plain- 
tiffs had not agreed to the resolution to accept the 
composition, and had not accepted it, and had 
derived no benefit from it The defendant de- 
murred to this replication as being no answer to 
the plea. 

Me. Hood appeared for the defendai^br^^^PV^T^ 

Digitized by V^OOQ IC 



^6 



T^flE AUSTtlALtAN LAW TIMES. 



rii^oiniB qf oabbb. 



port of the plea ; Mr. Hodges for the plaintiff, in 
support of the replication. 

Mr. Justice Holrotd delivered the judgment 
of the Court as follows : To a plea of sequestra- 
tion of the estates of the defendant and his partner 
under the Insolvency Statute 1871, the plaintiffs 
replied nearly in the words of the 129th section, 
that before suit three-fourths in number and value 
of the creditors who had proved debts had agreed 
to accept an offer of composition, and that the 
estates had been released from sequestration, and 
then further averred that they (the plaintiffs) did 
not accept the offer, and that the terms of it had 
not, so far as they were concerned, been complied 
with, but did not aver that they had not proved a 
debt. The defendant demurred to the replication, 
his first point being that the replication was bad, 
because it alleged that the judge of the Court of 
Insolvency hadmadethe order for the release, whereas 
the Court alone had power to make it. The objec- 
tion may seem very trivial, but it is not so easy to 
get over, for it is certain that such orders can only be 
granted in open Court and after thef ullest in vestiga^ 
tion. We think, however, we may dispose of this case 
upon other grounds. The really important objection 
to this replication is, not so much as Mr. Hood 
put it, that the defendant's liability was not revived 
by the order, but rather that the plaintiffs, though 
dissentient creditors, were bound by the agreement 
of the three-fourths majority. In support of the 
replication it was in the first place contended that 
sections 129 and 131 must be read together; that 
by virtue of section 131 his estate re- vested in the 
defendant in the same manner as if it had never 
been sequestrated, and subject therefore to all the 
liabilities to which it would have been subjecc if 
there had been no sequestration; and that, inasmuch 
as the debts of a dissentient minority are not barred 
by the statute, the dissentients are only concluded 
so far as concerns the release of the estate. The 
authority relied on was the case of Crew v, Terry 
(2 C. P. D. 403), which was decided upon the 
CO shruction of the following words in section 81 of 
tao Bankruptcy Act 1869 : — " Whenever an ad- 
judication of bankruptcy is annulled, the property 
of the debtor who was adjudged a bankrupt shall 
revert to the bankrupt for all his estate or interest 
therein." A composition had in that case been 
accepted under section 28 of the same act, upon the 
debts proved and admitted in the bankruptcy, the 
validity of which composition was not disputed ; 
but execution creditors who had seized the bank- 
rupt's goods before adjudication of bankruptcy 
were not parties toi t, and had not proved their debt. 
The rights of the execution creditors over the goods 
were held to be reserved to them by the terms of 
the reverter, the bankrupt's interest having been 
subject to the rights of the execution creditors at 
the time of the adjudication. The aiatua quo ante 
was restored. What the result would have been if 
the scheme of arrangement had not been Confined 



to debts proved- under the bankruptcy was not 
determined. The case cited, it is obvious, leaves 
the question untouched as to whom are bound by 
the acceptance of an offer of composition under 
sec. 129 of our act. It is not stated in so many words 
that the offer, when accepted, is to bind all the 
creditors, or all who have proved debts, but does it 
follow that it is to bind only those who may accept 
it ? Consider what the offer is. It is an offer of 
composition, or security for composition, by the 
insolvent or any person on his behalf. Composition 
with whom, or to whom to be paidi When we 
speak of a man's compounding with his creditors 
and paying so much in the £, without more, we 
should be understood to speak of a composition 
with his creditors generally, that is, with all his 
creditors. Tho offur may be general There is 
nothing in section 129 to prevent an offer being 
made by the insolvent or anyone for him to all his 
creditors. That is what is done in fact, and what 
the rules prescribe to be done (see Rule 105 and Form 
60) whenever advantage is taken of this section, and 
the offer is naturally calculated upon an estimate 
of the value of the insolvent's assets as divisible 
amongst all. But if three-fourths accept and the 
rest are not bound, it is not the offer made which 
i^ accepted, but possibly something very different. 
The provisions for procuring fairness and com- 
pliance with the terms of the offer before the 
insolvent can procure the release of his estate lead 
to the same conclusion. The protection of the 
minority is remitted to the Court The Court 
must be satisfied not only that the offer has been 
accepted, but that its terms have been complied 
with by the insolvent ; that is to say, if it is pay- 
ment that has been offered, that the money has 
been paid or tendered, or if it is security that has 
been accepted, that the security has been given. 
The Court must also be satisfied that acceptance of 
the offer has not been procured by the insolvent 
" or any one on his behalf, to his knowledge or 
belief, by any fraudulent or undue means or 
influence, or to the advantage of one creditor over 
another, unless with the knowledge and consent 
in writing of the rest of the creditors." The 
rest of what creditors ? Not surely of the creditors 
only who have accepted the offer, but rather, 
as we think, of the whole body of creditors, 
as the expression is unqualified. It is possible 
that the creditors who have proved may have been 
intended, and that would be enough for our present 
purpose. The class to be bound must be co-extensive 
with the class whose consent is required. It must 
be remembered in construing this statute that 
although some preferences have been constantly 
allowed in the distribution of assets in bankruptcy 
or insolvency, and various ideas have prevailed as 
to what constitutes equality, nevertheless the prin- 
ciple of equal distribution amongst all the credUtors 
is the key to its enactment The 129th section of 
our present Insolvency Statute bears a much closer 
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resemblance to section 86 of 5 Vict., No. 17, and to 
the corresponding portion of section 42 of the 
Insolvenof Statute 1865 (No. 273), than to section 
28 of the English Act 332 and 3 Vict., c. 71, or to 
any other English enactment. There are important 
differences between them. Under both those sec- 
tions the offer had to be made either to a meeting 
of the creditors ; and if three-fourths of those 
assembled agreed to accept it, the trustee had to 
call another meeting for the purpose of deciding 
upon it, and if at the second meeting three-fourths 
accepted either the original or any amended offer, 
the Supreme Court upon such acceptance being 
testified by them in writing, and upon oath of the 
insolvent that it had not been dishonestly procured, 
might release the estate from sequestration. The 
first acceptance was not binding upon anyone, even 
upon those who agreed ; and it was not declared 
that the second should bind anyone but the 
aoceptoT& Tet it seems never to have been doubted 
that the proposal, to be entertained, must have been 
a general one, having for its object the satisfaction 
at least of all provable debts. In Re Rowland, (5 
W. W. ^ a'B., (I. K & M.) 2), in which it was 
decided that an offer of composition under section 
86 of 5 Vict., No. 17, could be accepted only by 
creditors who had proved their debts, the judg- 
ment of our brother Molesworth was founded 
upon the assumption that dissentients were 
bound; and in MotfierweWa ease (8 V. L. R, 
(I. P. & M.) 6) he said, referring to the same 
section, " a majority in value accepted one shilling 
in the £, The minority would be bound by the 
majority." (See also Re ScMiess, 3 V. L. R (I.P 
& M.) 18) ; while Re Scallan, (2 V. L. R (I. P. 
& M.) 8), speaking of section 42 of No. 273, he 
described its policy as " reinstating insolvents in 
their honest industries." Tlie learned judge of the 
Insolvency Court evidently entertains the same 
opinion {Re Marie, 3 A. J.R 680). We endorse these 
opinions, and we think they are confirmed by some 
recent decisions upon the construction of the 126th 
section of the English act, which corresponds with 
section 151 of our present act. That section, which 
deals with compositions where no proceedings have 
been taken in bankruptcy, contains a clause to this 
effect, that a composition accepted by an extraordi- 
nary resolution shall be binding on all the creditors 
whose names and addresses, and the amount of the 
debts due to whom,areshownin the statement of the 
debtor produced to the meetings at which the re- 
solution has passed, but shall not effect or prejudice 
the rights of any other creditors. That is the only 
clause that defines the extent of the obligation 
which the resolution imposes. But it has been held 
that the clause is merely a limitation introduced for 
thebenefit of creditors, and thatany creditor not named 
in the statement may waive his right to pursue the 
debtor and claim the benefit of the composition. It 
is assumed that the composition to be proposed must 
be a general one, embracing all creditors ; but the 



debtor can only be relieved against the will of dis- 
sentients to the extent to which he sets forth his 
obligations. Subject to this limitation, the minority 
of creditors is bound by the majority {Brealavsr 
V. Broum, 3 A pp. Cas. 683, 686, 687, 702 ; see 
also exparte Garew, L. E. 10 Ch, 313, per Mellisb, 
L.J. ; Melhado v, Watson, 10 C. P. D. 291 ; 
exparte Burrell^ per Bacon, C. J., 1 Ch. D. 547). 
It was further argued by Mr. Hodges, that if the 
plaintiffs were bound by an agreement of the 
majority of creditors, they were liberated by the 
non-fulfilment of the offer, and remitted to their 
original rights against the debtor. This argument, 
if a good one, would afford an answer to the plea 
entirely distinct from theone first propounded. There 
is much to be said in its favour. The Court 
may have satisfied itself of the facts of which 
it ought to be satisfied before granting an 
order for the release of the insolvent's estate. 
But the Court may have been deceived or 
mistaken. It may not be possible to impeach the 
release of the estate ; but the efficacy of the agree- 
ment to deprive a non-assenting creditor (if not, 
indeed, any creditor) of his right of suit after the 
estate has reverted depends upon the fulfilment of 
the agreement as regards him ( Edwards v. Coomhe, 
L. R 7 C. P. 519 ; GoUney v. Lording, L. R. 8 
Q. B. 182; Re Ilatton, L. R 7 Ch. 723; see 
also Slater v. Jones, L. K. 8 Ex. 186). Unless 
the judgment of the Court in granting the order is 
conclusive upon all the creditors as to the fact of 
the fulfilment of the agreement, any dissentient 
creditor, at least (if not any creditor), must be 
permitted to prove the non-fulfilment, and upon his 
proving that, his right of action, temporarily sus- 
pended, must revive. We are of opinion, however, 
that the judgment of the Court on these matters 
was intended to be conclusive. Under our act the 
release from sequestration is the climax of the 
proceedings, and it must be preceded by a judicial 
inquiry, at which every creditor is entitled to be 
heard, and of which ample notice must be given 
under the rules (see r. 105). The matters to be 
inquired into embrace everything in which a non- 
assenting creditor might find reasonable ground for 
claiming exemption from the effect of the com- 
position agreement. The burden of proof is on the 
insolvent, and he must show not merely that the 
agreement has been honestly procured, but that he 
has performed his part. All doubts and disputes 
are to be settled before the estate is released. 
Then, when the order has been obtained, the insol- 
vent becomes a free man again, and starts clear, 
but until it is obtained, no dissentient is practically 
bound, for the estate remains in the hands of the 
assignee or trustee, and he must continue to 
administer it according to law. We think, there- 
fore, that the replication is bad, and that the 
demurrer must be allowed. 

Judgment for defendant. ^^ ^ 
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(Before their Honors, Mr. Justice Higinbotham, 
Mr. Justice Williams and Mr. Justice Holroyd.) 

The Queen v. James. August 29. 
A jury is entitled to put amy queaUon to a witness 

that counsel on either side could put, and to put 

such question at any stage of the case. 

This was a special case stated bj Judge Hickman 
Molesworth for the opinion of the Court. The 
defendant was charged with having stolen money 
from one Antonio Labroyitch, a sailor. The prose- 
cutor stated that he had been paid a sum of XIO, 
that £6 of this he had lodged in the savings bank, 
and the balance he retained ; that the prisoner met 
him in Elizabeth-street, and stole his money from 
him. After the evidence had been given for the 
prosecution, and the counsel for the defence had 
addressed the jury, and the chairman of the 
sessions had summed up, the jury desired to ask 
Labrovitch if there was an entry in his bank pass- 
book of the payment of the money into the savings 
bank. The question was objected to, but was 
allowed, and Labrovitch stated that his pass-book 
was at South Melbourne, and that the payment had 
been entered in it. The points reseryed for the 
Court were whether the question could be put by 
the jury to the witness in reference to the pass-book, 
and if it could be put at that stage of the trial. 

The Court was of opinion that the jury were en- 
titled to put the question. The counsel for the 
prisoner could have put the question. The prose- 
cutor might have been asked by prisoner's counsel 
what he had done with the money, and at his own 
risk asked him to produce the pass-book ; and a jury 
could put a question that counsel on either side 
could put. The jury was also entitled to ask the 
question at any stage of the case. The conviction 
was therefore affirmed. 



Be Caulfield. August 30. 

Insolvency Statute 1871 {N^o. 379), sees. 135, 138, 
{sub-sec. 12), lie^RiUes 93,l03^Applicati<m by 
creditor under sec. 146 of Act No. 379 requiring 
insolvent to appear before the Court — Such appli- 
cation regulated by r. 103 — What statement 
should be made on such proceedings — Rule 93 
applicable to proceedings under sec. 135. 
This was an appeal against a decision of Mr. 
Quinlan, as judge of the Court of Insolvency, Mel- 
bourne, refusing a certificate of discharge to J. P. T. 
Caulfield, of Melbourne, broker, and also sentencing 
him to three months' imprisonment. 

Dr. Madden appeared for the appellant ; Mr. 
MacDermott for the opposing creditor, Thos. 
Haye& 

Caulfield having become insolvent an application 
was made by Hayes, a creditor, to compel him, 
under section 146 of the Insolvency Statute to 
apply for a certificate. The insolvent did attend 
at the Court. The opposing creditor filed six 
notices of objection to the grant of the certificate 
under section 138. Among other objections was 



one that he had unlawfully expended money of 
which he had the charge or disposition as trustee, 
agent, factor, or broker only. Evidence was taken 
before the Court, and Judge Quinlan overruled all 
the objections, except the one stated, which he held 
to be proved, and on that ground not only refused 
the certificate but senteneed the insolvent to three 
months' imprisonment. Against this decision the 
insolvent appealed, alleging that on the evidence it 
was shown that he was not guilty of the offence 
charged. But it was also contended that the notice 
of objection was bad, that the objection should be 
stated with some reasonable certainty, as the in- 
solvent was practically charged with a criminal 
offence, and the charge should be specifically stated. 
It was also submitted that the notice of objection 
should not have been given till after the evidence 
had been taken before the Court. This objection 
had been raised at the hearing in the Insolvent 
Court, but was overruled. It was contended that 
the objection was stated with sufficient distinctness, 
and that the proper practice had been followed in 
giving the notice of objection before the evidence. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said : The insolvent had 
not within six months afterthe sequestration applied 
for his certificate, and a creditor — Thomas Hayes 
— took proceedings under section 146 of the act to 
bring him before the Court. The creditor gave 
notice of objection to the grant of the certificate on 
six grounds, one of which was that he had unlaw- 
fully expended for his own benefit money he held 
as trustee, the objection being in the language of 
sub-section 12 of section 138. When the case 
came before the Court an objection was taken on 
behalf of the insolvent that the notice did not state 
the grounds of objection with reasonable certainty, 
in accordance with rule 93, and it was suggested 
that an amendment in it should be made. The 
suggestion was not acceded to, and the case pro- 
ceeded. The evidence for the creditors was heard, 
then there was an adjournment, and afterwards 
the witnesses for the insolvent were examined The 
learned judge held that the objection under section 
138, sub-section 12, was proved, and refused the 
certificate, and sentenced the insolvent to imprison- 
ment. The procedure under section 146 of the act 
was entirely distinct from that under section 135. 
Under section 135 an insolvent might apply 
for his certificate after three months from 
the date of the order of sequestration. But under 
section 146, as had been pointed out in Re 
Frankel, 4 A. J. B.. 1 40, the proceedings were in 
invitu so far as the insolvent was concerned. The 
insolvent was brought before the Court against his 
will, and the Court might suspend his certificate, 
punish him, or otherwise deal with him as if the 
certificate had been applied for by him. The 93rd 
of the Insolvency rules was applicable to proceedings 
under sec. 135, where the insolvent himself applied 
for a certificate. Thajt rule ^P^rtrfl***^ ^^^ 
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creditor or the trustee desiring to oppose the grant 
of a certifidate of discharge, shall file with the chief 
clerk a notice of objection seven days at least before 
the daj named in the notice of intention to apply 
for a certificate. The notice of objection shall 
shortly state with reasonable certainty the grounds 
of opposition intended to be relied upon. In a case 
under section 146 the procedure was different. 
Rule 103 provided that, " If the insolvent does not 
apply within six months after sequestration for his 
certificate ^ judge on the application of the trustee 
or a creditor may order him to attend on a day 
named in the order, and if be attend . . . the 
Court shall proceed to hear the witnesses, if any, 
produced by the trustee or opposing creditor ; and 
the trustee or opposing creditor shall then, or at 
such subsequent time as the Court may order, give 
notice of objections to the insolvent, and the Court 
shall then hear the insolvent's witnesses, if any 
and argument, as on an ordinary application, and 
make such order as it may think fit." The applica- 
tions under section 146 were, as was pointed out 
by Mr. Justice Molesworth, in Ee Goldsmith, 5 
V. L. R., regulated by rule 103. The insolvent was 
to receive notice to attend the Court, then the wit- 
nesses for the trustee or opposing creditor were to 
be heard, and not until then was the trustee or 
opposing creditor to give h's notice of objection to 
the insolvent. After that the insolvent's witnesses 
were heard, and the Court was to deal with the in- 
solvent as if he had voluntarily applied for a cer- 
tificate. The proceedings under this section were 
necessarily of a hostile character against the insol- 
vent, and it involved consequences possibly penal 
in their character. Whether the proceedings were 
under section 135 or under section 146 the insolvent 
should have distinct notice of the charge against 
him. A statement should be made with reasonable 
certainty as to what the charge is, and including 
more particulars than were stated in the section. 
There should be a statement of the nature of the 
property dealt with by the accused, the name of the 
person to whom the property belonged at the time 
when the act complained of was committed. This 
should be stated with suflScient distinctness 
to enable the person charged to know the 
offence with which he was charged, and to 
enable him to put forward his answer to it. 
In the present case the proceedings were altogether 
irregular ; in the first place in supposing that the 
application was under section 135, and that notice 
of objection should be given before the insolvent 
was brought before the Court instead of when he 
was before the Court ; and next, that the objection 
which merely set out the offence in the language of 
sub-section 12 of section 138 was not sufficiently 
stated. The judge should have stopped the pro- 
ceedings when the creditor refused to amend his 
objection. The appeal would be allowed with 
co8t& It was contended by Dr. Madden, for the 
insolvent; that the appeal being allowed, the insol- 



vent should be granted his certificate The Court 
did not agree with that view. If the proceedings 
had been taken in proper form, the jud^e of the 
Insolvency Court might have refused the certificate 
and awarded punishment. That was for him to 
determine, this Court could not go into that ques- 
tion. All that the Court saw was that the judge 
was wrong in his decision, and placed the parties 
where they were before the irregular notice was 
served on the insolvent, and before the insolvent 
was brought before the Court. 

Appeal allowed with costs, order of the judge 
of the Insolvency Court refusing the certificate 
and sentencing the insolvent to imprisonment 
reversed. 



Sept. 2. 
Hawees v. The Mayor, Ac, op South Mel- 
bourne. 
Local Government Act lS7i{No.506),8ec, 18 — Second 
Schedule 21 — Where a road is described as being 
the boundary of avy municipal district the centre 
of such road is to be deemed the boundary. 
Appeal from County Court, Melbourne. 
Mr. Hood for the appellant ; Mr. Box and Mr, 
M* Arthur for respondent 

The plaintiff, William Henry Hawkes, sued the 
defendants for damages for injuries done to him- 
self and his horse by reason of a nuisance commit- 
ted by the defendants in causing and permitting 
a projection and obstruction to the St. Kilda (or 
main Brighton) road, within their boundaries, and 
for the negligence of the defendants in the control 
and management of the St. Kilda road. 

The evidence was to the effect that on the 6th 
April last the plaintiff was riding down the St. 
Kilda road toward St. Kilda ; his horse struck 
against a stump, was thrown on to the metal, and 
was very much cut about ; the plaintiff was also 
seriously injured. The stump was between the 
centre of the road and the western water channel. 
The jury gave a verdict for the plaintiff for X178. 
The defendants applied for a nonsuit, on the ground 
that the place where the accident occurred was not 
within their boundary, but within that of the 
city of Melbourne, and that the plaintiff 
should have sued the Corporation of 
Melbourne. In the second schedule to the 
Local Government Act describing the boundaries 
ofthe then borough of Emerald-hiU, now the City 
of South Melbourne, the boundary was said to be^ 
^'commencing on that point on the south bank of the 
Yarra River where it is intersected by the western 
side of Prince's-bridge, thence by the western side 
of the main Brighton road to a point due west from 
the northern side of the street known as High 
Holborn-street, in the parish of Prahran," &c. 
The accident took place east of the boundary so 
described, and the defendants therefore contended 
that it was not within their jurisdiction. The 
plaintiff, however, relied ^(jftizecFbv^r'^* ^^^ h(m^ 
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Government Act, which provides that where any 
road, street, highway, stream, creek, or watercourse 
forms, is, or has heen descrihed as a boundary of 
any municipal district, or any sub-division thereof, 
a line along the centre of such road, street, high- 
way, stream, creek, or watercourse, shall be deemed 
to constitute such boundary. This section shall 
apply to the city of Melbourne and town of Geelong. 
It was contended for plaintiff that according to this 
section the centre of the Brighton- road formed the 
eastern boundary of South Melbourne, and not the 
western side of the road. Judge Cope held that the 
western side of the road was the boundary,that the 
place where the accidentoccurred was not within the 
defendant's territory, and nonsuited the plaintiff. 
Against this decision plaintiff appealed. 

Mb. Justice Higinbotham, after stating the 
facts of the case, said that the question to be de- 
cided turned upon the description of the boundaries 
of the city of South Melbourne contained in the 
schedule to the Local Government Act, and on 
the interpretation to be placed upon section 18 of 
the act. The scbelule was in these words — <' com- 
mencing at that point on the south bank of the 
Tarra River where it is intersected by the western 
side of Prince's-bridge, thence by the western side 
of the main Brighton-road to a point due west from 
the northern side of the street known as High 
Holborn-street, in the parish of Prahran,'* &o. 
These words in their ordinary and natural sense 
described a mathematical line, starting from a point 
and arriving at a point, the first point being on the 
west side of Prince's-bridge, and the ultimate point 
being on the northern side of High Holborn-street^ 
the line between these two points being on the 
western side of the main Brighton-road ; but sec- 
tion 18 of the act contained this provision -^ 
*' Where any road, street, highway, stream, creek, 
or watercourse forms, is, or has been described as a 
boundary of any mimicipal district, or any sub- 
division thereof, a line along the centre of such 
road, street, highway, stream, creek, or watercourse 
shall be deemed to constitute such boundary." The 
section provided that where a road " forms or is" 
the boundary, the centre of that road shall be 
deemed to be the boundary. In this case the main 
Brighton-road according to the schedule formed the 
boundary, and he therefore thought the centre of 
that road should be deemed to constitute the 
boundary between the two municipalities. The 
section was inserted apparently to avoid difficulties 
which might arise from misdescriptions in the 
schedule to the act of boundaries of adjoining muni- 
cipalities, to prevent litigation as to their liabilities 
for the maintenance of the road and otherwise. Aa 
this aocident occurred on the western side of the 
oentre of the Brighton-road the defendants were 
liable for it. The appeal would therefore be allowed 
with costs, and the nonsuit set asidci a4d a verdict 
entered for the plaintiff. 

Appeal allowed with costs. Verdict to be entered 
for the plaintiff for ^178. 



Sept. 4. 
In thb Abbitbation of Husband y. Husband. 
Au>ard set aside where the arbitrator has not dealt 
fvith a qtieetion which was left to him^Judica- 
ture Act 1883 (iTo, 761), 8€0,l3^Term8 abolished 
for the purpose of carrying on the business of the 
Cou/rtf but contintMd for the purpose of measuring 
time. 

This was a motion to set aside an award by the 
arbitrator in this case. 

Mb. Hood appeared in support of the motion ; 
Db. Maddbn showed cause. 

The award was impeached on several grounds, 
the one on which the Court decided being that the 
award was bad on its face, inasmuch as the arbi- 
trator had omitted to decide one of the points left 
to him — namely, as to a partnership between the 
partiea An objection was taken by Dr. Madden 
that the application to set aside the award was 
made too late ; that the Court had no jurisdiction 
to entertain the application ; the award was made 
on the 24th June, and the attempt to set it aside 
should have been made before the last day of the 
term next following, but by the Judicature Act 
terms had been abolished since the 1st July. 

Mb. Justioje Hiq^kbotham said: This is an 
application to set asida an award upon an admission 
made by the arbitrator that he had not considered 
a matter that had been referred to him. An objec- 
tion was taken, in the nature of a preliminary 
objection to the hearing of the application, that it 
was made too late. The objection was founded 
upon the provisions of the Act 9 and 10, William 
III,, chapter 15, by which, in case of voluntary 
reference to arbitration by an agreement in writing 
the award may be made a rule of court, and the 
Court had power to set aside the award, provided 
the application was made before the last day of the 
term next following after the publication of the 
award. In this case the award was published on 
the 24th June, and Trinity term expired on the 
5th July. The Court was of opinion tJiat the objec- 
tion was met by the terms of the Judicature Act, 
and the rules under it Sec. 13 of the act provided . 
that the division of the legal year into terms shall 
be aboliBhed, so far as relates to the administration 
of justice. The meaning of the section was that for 
the purpose of carrying on the business of the Courts 
terms should be abolished. But they were con- 
tinued for the purpose of measuring time. Terms 
continued to exist for the purpose of limiting the 
time within which certain applications were to be 
made to the court. They were of opinion that under 
the provisions of the act and the rules made in 
pursuance of it, the sittings of the Full Court under 
the act were intended to, be substituted for the 
terms under the old system ; that the last day of 
the sittings of the Full Court was substituted for 
the last day of the teicm under the previous act. 
That being so, this application was made in time, 
as the present sittings of the Full Gourt werojthe 
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first which had been held sinoe the 24th June, the 
date of the publication of the award. They were 
also of opinion that the application to set aside the 
award should be granted, as the award did not deal 
with the question of partnership that had been left 
to the arbitrator, but simply directed payment of 
a sum of money. The objection was not taken in 
the notice of motion to set aside the award, but 
was allowed by the Court on the ground that it 
appeared on the face of the award. That being so 
no costs would be allowed. 

Motion granted to set aside the award without 
ooats. 



INSOLVENT COURT. 
(Before His Honor Judge Noel.) 

Be SnilIi. Aug. 27. 

Insolvency Statute 1871 {No. 8799, sec. 53— il 

creditor can raise an objection to the affidcmt of 

another creditor at a meeting under see. 53 of Act 

Fo. 379, at any time before the creditor signs the 

resohUion. 

There was an appeal from the decision of the 
chief clerk at the general meeting in re K. A. Snell, 
jun« At that meeting the list of creditors had been 
read by the chief clerk, in order to ascertain what 
creditors were present, and now they were repre- 
sented The chief clerk had asked all those pre- 
sent at the meeting whether any objection was 
taken to proofs of debt. No objection was taken. 
A resolution was then proposed and seconded ap- 
pointing two trusteea As it was being put to 
the meeting, Mr. Braham, solicitor for J. T. Down- 
ing, proxy for J. Burnett, one of the creditors, 
w^ed to object to the proof of Beecham, Clark 
and Oa, on Tarious grounds. The chief clerk held 
that if the objection to be taken wer^ a technical 
one as to the informality of a proof, it had already 
been waived by Downing having made no objection 
when asked, and if there were an objection to the 
merits of the proof, such could only be taken by 
filing an affidavit 

Mr. Braham appeared for J. T Downing, proxy 
Ibr Burnett ; and Mr. J. Anderson for Beecham, 
Clark and Co. 

His HoNOB said : The chief clerk has referred to 
me a question, which, for future guidance, I will 
decide. The question is, at what time a creditor 
can raise an objection to the affidavit of another 
creditor at a meeting under the 53rd section. The 
object of objecting to the proof of a creditor b to 
prevent his voting. Voting is the signing the 
resolution by the creditor. Therefore I think 
objections may be taken at any time before the 
creditor signs the resolution. The practice has 
been to read out a list of creditors who have sent 
affidavits to the assignee, and ask if there be any 
objection to them. If objections be made they are 
decided by the chief clerk. If none are made, the 
oreditor is allowed to be present and to vote. How- 
ever, I d^aot think the nght to be present inoludes 



the right to vote. The practice of the chief clerk 
is not an inconvenient or improper one, but as there 
is a distinction between a creditor beings allowed to 
be present and being entitled to vote, I think that 
any objections taken to pre of at any time before 
the voting takes place (and the time of voting is 
when the creditor signs his name to the resolution) 
do not come too late, and must be received by the 
chief clerk. 

Solicitors : Braham and Firani for Downing ; 
E. S, Anderson and Son for Beecham. 



SUPREME COURT 

Sittings in Banco. 

(Before their Honors Mr. Justice Higinbotham 

and Mr. Justice Williama) 

August 29. 
Be T. Jaques Mabtin Exparte Thb Equitable 

Life Insurance Company of the United 

States. 
Copyright Act 1869 (No. 350), sees. 36, bO—Who is 

an aggrieved person within sec 50 — Who is the 

author of an engraving — What is an original 

engraving. 

Db. Madden moved for a role nisi to resoind an 
order made by Mr. Justice Holroyd in Chambers, 
directing that the registration by Mr. T. Jaquea 
Martin, general manager of the Colonial Mutual 
Insurance Company, of a design should be taken 
off the registry. The registration had been made 
under the Victorian Copyright Act, which pro* 
vided that new and original designs might be 
registered. Mr. Martin registered his design in 
1877, and had allowed the Colonial Mutual Com- 
pany to use it in their prospectuses, <&& The 
Equitable Company alleged that the design was not 
new or original, but was, as nearly as possible, a 
copy of one adopted by that company in 1869, and 
used since by it in America and Europe. Mr. 
Justice Holroyd agreed with the Equitable Com*> 
pany as to the law and the facts, and therefore 
directed that the registration by Mr. Martin 
should be removed ; but, having some doubt, he 
snggested that the matter should be brought before 
the Full Court. After reading His Honor's judg- 
ment, as reported in 6 A. L. T. 31. 

Mb. Jtjstios Williams said that he confessed he 
did not see any room for doubt. j 

Mr. Justice Hiqinbothah said that there was a 
similarity between the two designa Both com^ 
panics were insurance companies, and the Equit- 
able Company had, apparently, published its design 
all over the world for years before the registration 
was made here. Was it not possible that the New 
York design might have been seen here or else- 
where 1 

Dr. Maddbn: As your Honors appear to be 
doubtful, I must confess I am not so clear on the 
matter to press the application. 

Motion ,to rescind the order of Mr. Justice 
Hdroyd refused* 
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SiTTiNQS IN Equity. 
(Before His Honor Mr. Justice Molesworth.) 

Knioht v. Knight. Aug. 28. 

WUl^CanBiruciion^ " Child"— Trvslees — Carry- 
ing on testator's business — OmitUngtodle accounts 
within 16 months — Costs — Mining shares-^ Calls 
and dividends. 

This was a suit in the name of Wm. Charles 
Knight, an infant 12 months old, by his mother, 
as next friend, to have the estate of his grandfather, 
Wm. Knight, administered under the direction of 
the Court. 

Mr. Webb, Q.C, and Mr. a'Beckett ap- 
peared for the plaintiff; Mr. Hiooins and Dr. 
Quick for the defendants. 

His Honor gave the following judgment : — Mr. 
Wm. Knight made a will November 11, 1881, by 
which, after particular legacies, he left his real and 
personal property to his wife Ellen and Messrs. 
Tolmie and Parkinson as executrix and executors 
upon trust, virtually either to allow them to re- 
main as at his death or convert into money, and to 
invest the money at interest on real or Govern- 
ment security or hank deposit ; and he directed 
them to divide the income equally between his wife 
and five children until the youngest child attain the 
age of 21 years, paying the share of income to 
adnlts, and upon the youngest attaining the age of 
21, then dividing the corpus equally among the 
survivors. There was then a provision that if any 
child should die before becoming absolutely entitled, 
leaving lawful issue, then the child or children of 
such deceased should be entitled to the share to 
which such deceased should be entitled. There 
was then a provision for raising part of presumptive 
shares by way of advancement, and then a provision 
that the trustees [should apply the whole or such 
part as they should for the time being think 
fit of the annual income of the share or fortune to 
which any child should, for the time being, be en- 
titled in expectancy under the theretofore declared 
trusts for or towards the maintenance or education 
of such child, either directly or to his or her 
guardian, and should during such suspense of 
absolute vesting accumulate the residue thereof in 
or upon such securities or investments as were 
thereinbefore mentioned for the benefit of the person 
or persons who, under the trust therein contained, 
should become entitled to the same, with power to 
resort to the accumulation for subsequent years, 
the testator died November 29th, 1881, leaving his 
widow, his eldest son, William George, and four 
other children, some under aga This son married, 
made a will leaving all his property to his wife 
Elizabeth^ and appointed her sole executrix, and he 
died April 8th, 1883, and after his death his child 
William Charles was bom (August 21st, 1883), the 
plaintiff in this suit by his mother, Elizabeth, as 
next friend. As to the construction of the first will, 
I think that the present plaintiff became entitled to 
his father's rights, but am not sure how that may 



be in the event of his death under age before the 
youngest child of the first testator attained 21. At 
present I think that the maintenance clause applies 
to him. The word ''child" includes grandchild, 
and that the trustees should apply so much of one- 
sixth of the income as they think fit for his main- 
tenance and accumulate the rest It has been 
insisted on behalf of his mother that she should 
share in the present benefit of this income, and 
I fancy that this suit is mainly attri> 
butable to an expectation of a decision to 
that effect, but I agree with the trustees as 
to their powers, and the propriety of the 
exercise of their discretion heretofore. The trustees 
have done many things wrong. They have carried 
on the testator 8 business instead of winding up as 
quickly as they could. They have allowed a 
specific devisee and legatee to hold possession withi- 
out paying succession duty, also similarly paid 
pecuniary legacies to themselves and others. They 
purchased a small real estate with part of the 
assets, which they let to the eldest son. The state 
of the property caused a confusion, which their 
management has increased. They were bound by 
oath to file executors' accounts within 15 months, 
which they neglected, and I think thereby in some 
degree caused this suit. They have filed separate 
answers. I am doubtful about allowing them costs. 
There is a difficulty about the property as to mining 
shares, as to which I cannot blame them, under the 
words of the will. I do not think them chargeable 
for leaving property in that state, but it is very in- 
convenient from fluctuations in value and pro- 
longed responsibility as to property limited like 
this, distinguishing corpus and income. A direct 
question raised before me is whether calls are pro- 
perly payable out of corpus as a debt of testator. 
They are, but if so, I think dividends, at all events, 
from the same shares should be added to corpus. I 
shall direct that the trustees shall generally reduce 
all mining shares to money unless the chief clerk 
shall otherwise direct from some special difficulty 
in doing so. Declare that the trusts of the will of 
the testator Wm. Knight should be carried out by 
tiie trustee thereof under the direction of the Court 
as hereinafter provided, but otherwise at their 
discretion. Order that it be referred to the chief 
clerk to take an account of the real estate of 
the said testator, and of the rents and profits 
thereof which came to the hands of the defendants, 
Ellen Knight, Malcolm Tolmie, and Wm. Parkin- 
son, and of the manner in which the same have 
been applied and disposed of. Also an account of 
his personal estate which came to their hands, and 
how the same has been applied and dispr B3d of, and 
of his personal and outstanding expenses, and of his 
debts paid by the said defendants and outstanding, 
and to inquire and certify the amount of the said 
real and personal estates now in the hands of the 
said defendants respectively, and the amount for 
which they are respectively liable in regard to the 
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parts thereof of which they have disposed. Declare 
that the said defendants are chargeable with the 
amount of succession duties payable upon portion 
of the said real and personal estates which they 
have given to devisees or legatees without deduct- 
ing the same. Direct the said trustees under the 
direction of the said chief clerk at once to wind up 
the saddlery business of the said deceased which 
they have been carrying on, by selling the business 
premises and stock-in-trade and good will, together 
or separately. Declare that the said trustees were 
not warranted in investing a portion of the said 
estate in purchasing a freehold property, and direct 
them forthwith under the direction of the said chief 
clerk to sell the same, and bring the proceeds back 
into the general estate. As to the mining shares 
held by the said testator, direct that the said 
trustees proceed forthwith to reduce them to money, 
unless the said chief clerk, from some special 
difficulty, direct otherwise, and direct the said chief 
clerk to take a separate account of the said mining 
shares, and of the dividends received thereupon, 
and of the calls paid upon the same. Declare that 
according to the construction of the said will of the 
said testator, the infant plaintiff is entitled to one- 
sixth of the entire income of the said trust estate, 
and that the said trustees are entitled at their dis- 
cretion to apply so much thereof as they think fit 
for his maintenance and education from time to 
time, and direct the said trustees to accumulate the 
residue of the said sixth by investments in Govern • 
ment or real securities, or temporarily upon bank 
deposit at compound interest, for such persons as 
ultimately may be held entitled thereto, all parties 
to have all just credits in taking the said accounts. 
Direct the said chief clerk to certify the rights of 
all the children of the said deceased according to 
the above directions, so far as they extend, and the 
results of the said accounts. Beserve all costs and 
further directions, liberty to apply. 

HOLLBT V. HOLLET. Sept. 1. 

Will — Where the construction of a will is doubtful, 

the Court wiU construe it in sv>ch a way as to 

avoid cm intestacy. 

This suit came before the Court for its opinion as 
to the will of one Thomas Holley. The difficulty 
was caused by an ambiguity as to whether the 
testator intended to leave to his wife a policy of 
£200 on his life. Ill his will he left all goods, 
" furtune," and effects to his wife, and the question 
was whether " f urtune," meant " furniture " only, 
or whether it was to be construed so as to include 
the policy. 

Mr. Neighbour for the plaintiff (the widow) ; 
Mr. a'BsgSbtt for the defendants. 

His Honor said : This case was heard on bill 
and answer, but I have referred to the original 
will of Mr. Thomas Holley. Correcting mis 
spellings and some palpable misplacing, it runs :— 
" The Last Will of Thomas Holley.— After pay- 



ment of all my just debts, funeral, and testamen- 
tary expenses, I give, devise, and bequeath unto 
Matilda Holley, the wife of Thomas Holley, 1 leave 
all my property, house and land, and all the 
insurance money, £200, which she shall have all 
for her life, the house and ground, at her death 
house shall be sold for the benefit of (then a third 
page), Louisa Haddioott, Thomas Wm. titoUey, 
and three other names ; the house shall be clear of 
all debts, and is to be insured in case of fire. The 
said Matilda Holley let the house or she do wish 
she fit for her benefit. Matilda Holley shall have 
all money due to Thomas Holley, and all goods 
and furtune effects." Matilda was his wife. The 
doubt is as to a policy of insurance for £200, 
whether she took absolutely or for life only. The 
earlier part of the will would seem rather to give 
her a life interest only, yet it might be read '* unto 
Matilda I leave all my property, house, and land, 
and all the insurance money which she shall have, 
all, house and money for her life, but at her 
death the house separated shall be sold for the 
benefit of Louisa Haddicott, <fec." << Furtune," at 
the end, may mean "furniture" "fortune," 
"further," "future." Reading it "furniture," 
would tend to restrict the last words to specific 
chattels, but the other substitutes would make it 
a sweeping residuary clause, embracing an other- 
wise undisposed remainder of the insurance money. 
With considerable doubt, I am prepared so to 
declare, otherwise there would be an intestacy, as 
to that remainder which the Courts try to avoid 
(1 Jarman on Wills, 851). I shall declare that 
the insurance money belongs to Matilda Holley 
absolutely, that the trusts of the will should be car- 
ried out under the direction of the Court ; refer it 
to the chief clerk to take the following accounts, aa 
the parties may desire : — (1) An account of the 
personal estate of the testator ; (2) An account of 
his debts ; (3) an account of his funeral expenses ; 
(4) an account of legacies given by his will ; and 
(6) an inquiry what real estate he was seised of or 
entitled to at the time of his death ; an inquiry 
what encumbrances, if any, affect his real estate. 
Order that further proceedings so far as relates to 
the form and manner of procedure be continued 
and concluded as if commenced after the commence- 
ment of the Judicature Act. It may save trouble 
to state that costs will probably fall upon the 
residue, this policy of insurance in particular. I 
regularly should take the words of the will rather 
than on pleadings, the cause being heard on bill 
and answer or on probate. 

Equity Jurisdiction. 
(Before His Honor Mr. Justice Molesworth.) 

Cohen v. Lintz. Sept 18. 

Motion by the defendant to be allowed her costs 

of suit and for an order calling upon the 

plaintiff, the trustee of Geor^ lintz, the husband 

of the defendant, to hand over the balance of the 
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estate, if any, after the insolvent's creditors bad 
been paid in full. 

The motion was made tinder liberty 
reserved in the decree in the suit 
p. 18). 

Mr. Fullbbton in support of the motion. 

M^ HiOGiKB, to oppose, took the preliminary 
objections that the Court had no jurisdiction to 
make any order as to the application of an insol- 
vent's estate, and that after the decree had been 
passed and entered there was no power to alter it 
by motion as was soaght by inserting a provision 
for costs (Dan. Ch. Pr., 2nd Ed., 1011; Coleman 
D. Syren, 2 Cox Ch. Ca. 206). 

His Honor said : In Porteoue v. Oddie, which 
I referred to in my judgment in Wishey v. Church- 
man*, you will find the same principle, 

Mr. Fullertok contended that the defendant 
was entitled to have the balance of the property 
handed over to her, under liberty to apply 
reserved in a decrea The defendant is entitled to 
apply for her costs {Fritz v, Hobson, 14 Ch. D. 542). 

His Honor said: If the motion means any- 
thing at all it is to vary the decree, which mighty 
perhaps, have been done originally, but it is too 
late now. The overplus might be got by an 
application to the Insolvent Court, and not to this 
Court, for I have no jurisdiction. I refuse the 
application without costs, as I think the case 
throughout has been very hard on the defendant. 

Solicitors : For applicant, R. B. Davies ; for the 

trustee, A. M. Williams. 

*ITho report of thie case is anavoidably held over.— En. 
A. i. T.} 



Probate Jurisdiction. 

(Before His Hpnor Mr. Justice Moles worth.) 

In the Will of Hayes. Sept. 18. 
Frohate — The affida^vit filed by an executor in sup- 
port of an application for probate must be signed 

by such executor in full. 

Mr. Woolp moved for probate to the executors 
George Christie and Dudley Mitchell Hayes, and 
submitted that the rules only required that the 
names should be set forth in the affidavit. 

In the heading and in the body of the affidavit 
filed by the executors the names of the executors 
were given in full, but the affidavit was signed by 
one of them, Dudley Mitchell Hayes, as Dudley 
H$iyes. 

His Honor refused the idotion on the ground 
that there was no evidence that the Dudley Hayes 
who signed the affidavit was the applicant, Dudley 
Mitchell Hayea 

Proctors : Briggs and Snowball. 



IN CHAMBERS. 
(Before His Honor Mr. Justice Holroyd.) 

Vail v. Gilmour. Sept. 17. 

Rules of Supreme Court 1884, Order XlX^.rr. 4, 11; 

Order ZXZ., n 1 — Statement of claim — Dates 



and sums to be in figures, to be signed^ and to state 
the particulars of damage. 
Summons on behalf of the defendant Calling 
upon the plaintiff to show cause why the statement 
of claim should not be set aside as irregular and in- 
sufficient or be amended. The statement of claim 
was as follows : — 

(1.) The plaintiff has suffered damage by breach 
of the defendant's contract and agreement with him 
made in the month of January, one thousand eight 
hundred and eighty one, by which the defendant 
for reward agreed to sell and dispose of the plain- 
tiff's business as army and general tailor, carried 
on by him at , together with the stock-in- 
trade, fixtures, and goodwill therein, and also that 
the defendant should collect the debts due to the 
plaintiff, and out of the same and the proceeds ot 
the sale of the plaintiff's property as aforesaid pay 
the plaintifi^s creditors in connection with the said 
business, and after such payment of the creditors 
and reward to the defendant as aforesaid he should 
and would hand over to the plaintiff any sum or 
balance remaining in hand, and also that the plain- 
tiff should until such sale and disposal of the 
property as aforesaid manage and conduct the said 
business at a weekly salary. 

(2.) Some time after the making of the said con- 
tract and agreement, and whilst the defendant was 
proceeding in the execution of the same and prior 
to the plaintiff's being declared to beinsol vent as here- 
inafter mentioned, the defendant informed the 
plaintiff that he had collected debts and received 
promises of payments from the debtors of the plain^ 
tiff amounting to about six hundred pounds, and 
suggested that the plaintiff should, the better to 
enable him to carry out the said contract and agree- 
ment and the preservation of the plaintiff's interest 
therein, make an assignment of the said debts and 
property and give him a letter to that effect, which 
the plaintiff accordingly did. 

(3.) The defendant did not observe and carry out 
his said contract and agreement with the plaintiff, 
and did not pay bis creditors pursuant to tiie terms 
of the same, whereby and by reason of which a 
judgment was obtained against him by Messieurs 

, unpaid creditors, and upon petition by them 

theplaintiff was duly declared to be insolvent, and all 
bis property and estate of every nature and kind 
sequestrated, seized and sold. 

(4.) The plaintiff's said weekly salary was not 
paid and now remains due* 

(5.) The plaintiff incurred great expense in and 
about the matter and has otherwise sufferod loss, 
and the plaintiff claims eight thousand pounds. 

The summons was taken out on the grounds^ 
1. That the dates and sums are not expressed in 
the said statement in figures but in words. 2. That 
the said statement is not signed either by counsel 
or by the plaintiff. 3. That the said statement 
contains no particulars or items of the alleged 
damages. 4. That no place of trial is named in 
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the said statement. 5* That the said statement is 
not marked on the face with the date of the day on 
which it. was delivered. 

Mr. Hodqes, in snpport of the summons : 
Order XIX., rr. 4, 11, provide that dates, sums, 
and numbers shall be expressed in figures, that a 
signature either of the counsel or the solicitor is 
necessary, and that every pleading shall be marked 
on the face with the date of the day on which it 
was delivered. The statement of claim gives no 
particulars whatever; where special damage is 
claimed it must be stated. The defendants have to 
prove the breach of this contract. 

Mr, Fcjllerton to oppose. 

His Honor said : Under the powers given to a 
judge in Order LXX, r. 1, I will allow the state- 
ment of claim to be amended. I order that the 
statement be amended at the cost of the plaintiff 
by inserting the dates and sums in figures, by add- 
ing the signature and the place of trial, and by 
stating the particulars as to the salary the plaintiff 
was to receive and the expenses he was put to. 

Solicitors : For plaintiff, Miles ; for defendant. 
Farmer^ DwrvaV^ and Roberts, 



RoPBB V. Williams. Sept. 18. 

Interrogatory — When an objection is taken to answer 

an interrogatory on the ground that it may tend 
^ to criminate the person aiisweringy the judge must 

decide whether, in his opinion, the question may 

Jtave such a tendency — Rides of Supreme Court 

1884, Appendix JT., No, 2 — Form of order as to 

costs. 

This was an action for libel. There were three 
.counts in the declaration. The first was for print- 
ing and publishing and causing to be printed and 
published a letter in the Bendigo Independent 
'newspaper; the second count was for having the 
letter reprinted in the form of a aheet, and a third 
was for other publishing of the same letter. The 
pleas were, not guilty and justification. 

The plaintiff now sought to administer certain 
interrogatories to the defendant. The defendant 
objected on affidavit to answer some of these inter- 
rogatories on the ground that by so doing he might 
render himself liable to a criminal prosecution. 

Mr. Isaacs in support of the interrogatories,8ubmit- 
ted on the authority of {Smith v. Powell, 10 V. L. R. 
(U) 79) that the objection, as to criminality was not 
sufficient unless the judge were himself satisfied 
that the libel complained of would probably lead 
to a prosecution or conviction, and that in this 
case the libel was not of such a character as to 
satisfy the judge that a criminal prosecution would 
probably be undertaken. 

Dr. Quick, in opposing, contended that before 
such interrogatories, could be allowed special cir- 
cumstances would Bave to be shown for allowing 
them {Tupling t. Ward, 30 L. J. Ex. 222). 

His HoKOR said : I am prepared to follow the 
case of Lamb v. Munster (10 Q. B. D. 110), which 



I have had occasion to consider sometime previously. 
Mr. Justice Stephen in that case says that in his 
opinion the judge must, when the objection is taken 
to answer an interrogatory on the giound that it 
may tend to criminate the person answering, decide 
whether in his opinion the question may have such 
a tendency. Having heard the alleged libel relat- 
ing to this action, I must say that I think it is not 
one which would justify a criminal prosecution, or 
one about which it is likely to imagine any criminal 
prosecution would have been sustained. 

On the order being presented to His Honor for 
signature, he said that part of the order 
which refers to costs is as follows : " The costs of 
and occasioned by this application,'' etc., I will not 
sign an order in that form. Appendix K., No. 2, in 
which the form of order is given makes no mention 
of the costs '' occasioned by an application.'' I will 
follow the form. 

Solicitors : For plaintiff, Clevsrdon, for Brown 
and Ellison ; for defendant, Hornby, for Crahbe, 



Sept. 18. 
Thb Freehold Investhbny and Banking Co. 

OF Acstralia Limited v. Thompson. 
Rules of the Supreme Court 1884, Order XIX,, rr, 
6 and 7 — Statement of claim — Set-off and 
eountej'-claim — Particulars — A Judge in 
Chavihers has no power tojix the amount of ths 
costs of an application without the consent of both 
sides. 

Summons under Order XIX., rr. 6 and 7, on 
behalf of the plaintiff, calling upon the defendant 
to show cause why he should not deliver particu- 
lars of his claim of set-off under his defence, and 
also of his damages under his counter-claim. 

The statement of claim was for arrears in rent 
due by the defendant to the plaintiff, for rates paid 
on the said property, and for damages for breach 
of contract, and covenants contained in a lease to 
keep the said property in repair. 

The statement of defence alleged that the 
defendant is entitled to set-off part of the money 
claimed for work done by the defendant for the 
plaintiff company and for money paid by the 
defendant for the plaintiff company at their request. 
Also as to another parcel of the money claimed, 
that he is entitled to a set-off for money paid by 
the defendant for the use of the plaintiff company 
after the commencement of the action. And like- 
wise that the defendant did keep the said property 
in good repair and condition (reasonable wear and 
tear excepted) according to the terms of the lease. 
The defendant counter-claimed on the ground 
that he bad suffered damage by the plaintiff com- 
pany having on divers days and times broken and 
entered the said property, and broke down the 
fences thereof, and dug up the soil thereof and 
pulled down and burnt divers sheds thereon, and 
dug quarries thereon, and destroyed the grass and 
herbage thereof, and hindered and prevented the 
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defendant from depasturing sheep and cattle on the 
same, and also killed and destroyed horses, cattle 
and pigs of the defendant^ and otherwise injured 
and damaged him. 

Mr. Isaacs, in support of the summons, referred 
to The Rory, 7 P. D. 117 j Oodden v, CoraUn^ 
5 C. P. D. 17 j Augusiinus v. Nerinchx, 16 Oh. 
D. 13. 

Mr. Box, to oppose, submitted that the particu- 
lars required i^ere given in the statement of claim. 

His Honor said : I think the defendant ought, 
with regard to the set-off, to give the particulars of 
the work done and money paid, and to whom it 
was i)aid ; and as to the counter-claim, I think he 
should give the dates of the trespass and the items. 
The costs of the summons to be paid by the defend- 
ant. I certify for counsel. 

Mr. Box then asked His Honor to fix the 
amount of the costs. 

His Honor said : I do not think I have power 
under the rules to tax the costs. I will consider 
the matter. 

His Honor subsequently said this was 
a summons for particulars of set-off and 
counter-claim. I directed the costs of the applica- 
tion to bo paid by Thompson, but reserved the 
question whether I could fix the amount. By the 
Bules of the Supreme Court August 1884, certain of 
the rules of Order LXV. of the Rules of the Supreme 
Court 1884, and amongst them rule 23 of that 
order, are suspended as to all causes and matters 
commenced between the 30th June, 1884, and let 
January, 1886. No rule to the effect of that 23rd 
rule is to be found among the rules of last August. 
That rule authorised a judge upon iuterlocutory ap- 
plications to direct payment of a sum in gross in lieu 
of taxed costs. Its omission from the August rules 
indicates an intention to deprive the judge of the 
power which it purported to confer. The Bules as 
to costs annexed to the Judicature Act, No. 761, 
which the August rules temporarily restored, con- 
tained no such provision, and it was for this reason 
that it was omitted from the August rules. It is 
a copy of an English rule introduced in 1883. 
Order I/, of the English Rules of 1875, which 
is the same as rule 3 of our August rules, states 
that subject to the provisions of the act 
the costs of and incident to all proceedings 
in the Court shall be in the discretion of the 
Court. (See also rule 47 of 1873, English). It 
was decided in England in 1881 that the dis- 
cretion so bestowed was wide enough to permit 
the judge on the trial of an action to fix a definite 
sum for one party to pay as costs to the other, in 
order to avoid the expense of taxation {Willmoth 
V. Barber, 17 Ch. D. 772). I should have thought 
that the discretion was confined to directing by 
what party or parties, and in what proportions, the 
costs, or any part or parts of the costs, should be 
paid, and did not extend to fixing the amount 
arbitrarily. But, however that may be, the power j 



there given is to the Court, and not to a judge in 
Chambers. A proceeding in Chambers is a pro- 
ceeding in the Supreme Court, in one sense, but not 
before the Court j and a discretion of a judge in 
Chambers is not the discretion of the Court. 
Mr. Box suggested that what the taxing officer 
can do the judge may do, citing CoUins v. 
AroTi, 4 Bing. N. C. 235. But the taxing officer, 
unless otherwise specially empowered, can only 
tax ; he cannot award a lump sum in lieu of tax- 
ing. Order LIV., rr. 6 and 7, and Order LXV., 
r. 27, clause 13, specify occasions on which 
a judge may order a lump sum to be paid 
by one party to another for costs. Seeing 
that these rules have been retained, while the 
operation of the more general rule has been 
suspended, I think that when the parties differ 
about the amount of costs, and will not waive 
taxation, I must either tax the costs myself, which 
in some petty cases need occasion no great difficulty, 
or I must leave the taxation to the proper officer. 
The parties, howoTer, may always waive the tax- 
ation and agree upon the amount of costs ; and if 
they both request the judge to fix the amount that 
is merely a mode of agreeing what the amount 
shall be. 

Solicitors: For plaintiff, M. H, Davies ; for 
defendant, Sievwright. 



Bailby v. Barclay. Sept 19. 

Common Law Procedure Statute 1865, sec. 211 — 

Foreign attachmen^^-Where the writ is addressed to 

the garnishee under a wrong name a judge wiU 

not allow the writ to be amended ; the application 

must be commenced de novo. 

The plaintiff sued the defendant for work and 
labor in building a house for the defendant After 
the building was completed the defendant mort- 
gaged it to '* The Second Universal Terminating 
Building Society," and then left the colony. The 
society sold the property, and the plaintiff issued a 
writ of foreign attachment directed to the society 
under the name of ''The Universal Building 
Society," to attach the balance in their hands after 
payment of their claims. 

On the return of the writ Mb. Leon raised the 
objection that the writ was served upon the 
garnishees under a wrong name, and that therefore 
the writ was bad. 

It was submitted on behalf of the plaintiff that 
the writ might be amended by altering the name. 

Mb. Leon submitted that that could not be done, 
as it was directed to a society that had no existence. 

His Honob said : This writ of foreign attach- 
ment was addressed to a society named in the writ 
as " The Universal Building Society," and served 
on a clerk at the office. " The Second Universal 
Terminating Building Society"* appeared by counsel 
to point out a defect in the writ in that ^e name 
was erroneously stated. Application was made to 
me to amend the writ by inserting^e true name. 
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The 211th section of the Common Law Frocedare 
Statute, which deals with foreign attachment, 
provides that " an affidavit shall he filed on hehalf 
of the plaintiff that the defendant is to the best of 
deponent's belief possessed of, or entitled to, or 
otherwise beneficially interested in property in the 
custody or under the control of any person or 
persons in the colony hereinafter called the 
garnishee or garnishees (to be named in such 
affidavit)." The garnishee, therefore, must be 
named in the affidavit. If the writ were amended 
as I have been requested to amend it, the name 
of the garnishee in the affidavit would vary from 
the name in the writ, and complications might 
arise from such a discrepancy. The 220th section 
says that the plaintiff shall enter into a bond ; 
now, which name is the condition of the bond to 
follow 1 Is it to follow the name in the amended 
writ or the name in the affidavit 1 I think I have 
power under the rules, but I think I ought not to 
exercise that power. The application must be 
commenced de novo. 

Solicitors : For plaintiff, KioUton ; for garnishee, 
iSmUL 



TiLLBY v. HoYT. Sept. 20^ 

Couniy Court Statute 1869 (No. 345), see. 43— 

AppliecUion for remission of action to the County 

Court — Praetiee. 

Application under sec. 43 of the County Court 
Statute on behalf of the defendant that an action 
commenced in the Supreme Court for illegal arrest 
be remitted to the Coupty Court unless the plain tilf 
show that he has a cause of action fit to be prosecuted 
in the Supreme Court or give security for the de- 
fendant's costs. 

The defendant's affidavit stated, and it was 
admitted on behalf of the plaintiff, that the plaintiff 
in the action is an uncertificated insolvent, and 
that he had no means of paying the defendant's 
costs if nnsucoessfuL 

Mr. Fikk, in support of the summons, submitted 
that under these circumstances the action should 
be remitted. 

It was contended on behalf of the plaintiff that 
poverty was no ground for remitting an action 
to the County Court, and that the judge had no 
power to remit the action on the present applica- 
tion. 

His Honor said : I cannot go into the question 
now as to whether this action ought to be remitted 
or notb I will make an order in conformity with 
sea 43 of the Act, and will give the plaintiff seven 
days within which to give full security for the 
plaintifi's costs to the satisfaction of the protho- 
notary, or to satisfy the judge that he has a cause 
of action fit to be prosecuted in the Supreme Court. 

Solicitors : For plaintiff, Kidston ; for defendant, 
Smale, Hamilton and Wynne. 



Wainhan v. Hansen. Sept. 23. 
Rules of Supreme Court 1884, Order XXX T., r. 11 
— Interrogatories — An admitted item is vot a 
matter in question in the cause — Wfiat discovery a 
party is entitled to on interrogatories — Discovery 
of documents not warranted by an order for inter- 
rogatories — Pleadings only ought to be used to 
ascertain whether interrogatories have been suffi- 
ciently answered. 

Summons under Order XXXI., r. 11, on behalf 
of the plaintiff for further and better answer to 
interrogatories delivered to defendant. 

The plaintiff is the surviving partner of Blake and 
Wainman, and brought this action ag'iinst the 
defendant to recover a balance which he alleges to 
be due from the defendant for work done and 
materials provided by the firm for the defendant 
according to contract. Blake died on the 20 th of 
May, 1884, after the contract was completed, but 
before the action was commenced. The defendant 
insists that the firm were fully paid, and through 
mistake overpaid by him. In his defence he set 
forth a list of his payments witli dates. The 
plaintiff in his reply admitted that the defendant 
had paid all the sums for which he claims credit, 
except one of £200 alleged to have been paid on the 
30th of March, 1883. The writ was issued on the 
7th of July, 1884. 

The plaintiff delivered the following interro- 
gatories to the defendant, all of which the 
defendant has objected to answer : — 

(I.) State whether each of the payments claimed 
to be made by you in the first paragraph of your 
defence was made by cash, cheque, bill of exchange, 
or promissory note, or if by more than one of such 
means, then what proportion by each ; and if 
wholly or partly by cheque, bill of exchange, or 
promissory note, then by whose cheque, bill of 
exchange, or promissory note. 

(2.) Have you in your possession, or under 
your control, any book or books the entries in 
which will show what payments wei-e made to you 
in your business of a chinaware merchant on and 
immediately preceding the 30th day of March, 1883, 
or distinguish whether such payments were made in 
cash, or by cheque, bill of exchange, promissory 
note, or other negotiable instrument, and any book 
or books the entries in which will show the 
disposal of such moneys or any parts thereof, if so, 
what books. 

(3.) When, at what time of the day, and in the 
presence of what person or persons, did you make 
the alleged payment of the 30th day of March, 
1883. 

(4.) Bid you not state to any person that such 
payment was made by your own cheque, or by your 
firm's cheque, and if so to whom. 

(5.) How many banking accounts had you 
during the months of March and April, 1883, and 
at what bank or banks. Have you in your 
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^ssession, or under your control, any book or 
books the entries in which will show what sums of 
money you paid into your banking accoant or 
aocounts if you had more than one during the said 
months from the takings of your business of a 
ohinaware merchant, and if so what books. 

(6.) State as far as you are able what moneys you 
received in your business as a chinaware merchant, 
from the 25th to the 31st day of March, 1883, dis- 
tinguishing the receipts for each day, and the 
method of payment, whether by cash or otherwise. 
Also the payments made into a banking account 
or otherwise out of such moneys. 

(7.) Did you during the year 1883 carry on any 
other business than that of chinaware merchant, 
and if so, what business and where ? Did you 
carry on the business of chinaware merchant at 
more than one establishment, and if so, at what 
establishment 1 

(8.) Did you in the year 1883 or 1884 have any 
transactions with James Eichard Blake, in respect 
of any bills of exchange, promissory note or other 
negotiable instrument, except in respect of the 
promissory note alleged to have been given by you 
to the said James Bichard Blake on the 1st June, 
1883, and if so, what transactions 1 

(9.) Did you ever see or have in your possession 
the promissory note alleged to have been given by 
you to James Eichard Blake on the 1st June, 
1883, between that date and the 4th October, 
1883, if so, when and where) 

(10.) Did James Eichard Blake at any time, in 
the year 18S4 demand, request or suggest any 
settlement of or investigation into the accounts in 
respect of the contract, the subject of this action, 
and that you either verbally or by letter communi- 
cated with him in respect of such contract. If so, 
what demand, request or suggestion was made and 
what communication took place and when ) 

(11.) Did you during the year 1884 have any 
business transactions with James Eichard Blake, 
or was there any account outstanding between you, 
except in respect to the contract, the subject of this 
action. 

(12.) Arey ou at present a member of any business 
firm ; if so, what firm and when did you become 
such member ? 

Mr. Duffy in support of the interrogatories; 
Mr. Isaaos to oppose. 

His Honor, after stating the facts as above, 
continued : The plaintiff gave notice that on the 
hearing of this summons he intended to use two 
affidavits filed on his application under Order XIV., 
r. 1, for leave to enter final judgment. I think 
these affidavits ought not to be used, but that I ought 
to look at the pleadings only to ascertain whether the 
interrogatories have been sufficiently answered. 
Care must be taken that the facilities which the 
Act intends to afibrd for expediting causes and 
saving expense are not perverted to the very 
opposite purposa The 



only of the interrogatories, omitting the 7th and 
12th. 

His Honor, after reading the 1st interrogatory , 
continued : In an action brought by exeoutorg 
against the makers of a promissory note given to 
the testator, the defendants as to part pleaded 
payment to the testator. They were permitted 
(under sec. 51 of the Common Law Procedure Aot 
1854) to interrogate the plaintiffis as to the time 
and place at whkh, and the circumstances under 
which the alleged payment took place, and why 1 
Because owing to the testator's death the oircum^ 
stances under which the payment was made, if it 
was made at all, were wholly without the know- 
ledge of the plaintiffs and wholly within the 
knowledge of the defendants. The decision 
was founded on an earlier ease of Hawkina v. G(vrr 
(L. R 1. Q. B. 89), in which the judges state, as the 
result of their inquiries, that such an interrogatory 
had constantly been aUowed in Equity in similar 
cases. In our Supreme Court it has been the 
common practice certainly for a plaintiff, where 
he is impeaching a deed as fraudulent, and wishes to 
show that no consideration passed, to allege in hia 
bill that no consideration did pass, and to require the 
defendant, if he pretends the contrary, to state all the 
circumstances of the payment. The defendant does 
not say to whom he paid the £200, whether to the 
plaintiff or his partner. The plaintiff denies that 
this sum was paid to either of them. If it was 
paid I may fairly assume that the circumstances 
are not within the knowledge of the surviving 
partner, but wholly within the knowledge of the 
defendant. The defendant^ therefore, must answer 
the 1st interrogatory so far as regards the disputed 
item ; but I will not compel him to answer it with 
respect to the admitted items. As to these, it 
does not relate to any matter in question in the 
cause, and is therefore irrelevant (Order XXXL, 
r. 1, ad fin,). I have been urged to allow it as to 
the admitted item's on the ground that the de- 
fendant's answer may render it improbable that 
the mode of payment which the plaintiff expects 
that the defendant will attempt to prove, or may 
be driven in cross-examination to assert, can have 
been the real mode. No doubt a plaintiff is 
entitled to discovery, not only of facts within the 
defendant's knowledge or meAns of knowledge 
which will support his own title or claim, but also 
of facts which will repel what he anticipates will 
be the case set up by the defendant. But his 
right does not extend to a discovery of the evidence 
upon which the anticipated case of the defendant 
is to be supported (Attomey-GeneroU v. Corpora- 
tion ofLondoriy 2 Mac. and Gor. 247 ; see "Wigram 
on Discovery, p. 285, pi. 372). Still less can he be 
allowed to extract evidence, on which an argument 
might perhaps be founded, tending not to rebut a 
case, but to impugn the defendant's veraoity. 
I The 2nd interrogatory is an interrogatory for 
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Mftthew, J., with whose reasons I entirely concur, 
is not warranted hj an order for interrogatories ; 
otherwise discoYory of documents might always 
be obtained by means of interrogatories without 
paying the farther deposit required by Order 
XXXI., r. 26, and a judge would be deprived of 
the discretion, which he possesses under r. 12, for 
refusing or adjourning the discovery if satisfied 
that it is not necessary, or not necessary at that 
particular stage (Jacobs v. Oreai Western Railway 
Co., W. N. 1884, p. 33). When an order has 
been obtained under r. 12, an affidavit of the party 
from whom discovery is sought as to which, if any, 
of the documents in his possession or control relate 
to the mattera in question in the cause is con- 
clusive, unless from the affidavit itself, or any 
documents therein referred to, or from an admia- 
sion in his pleadings, the contrary appears. It 
cannot be shown by a contentious affidavit that 
the affidavit of documents is insufficient {Jones v, 
Monte Video Gas Co., 5 Q. B. D. 556). That is a 
great protection to a person who is called upon to 
give discovery ; but in the case last cited the three 
learned judges then sitting in the Court of Appeal 
seemed to intimate an opinion that the opposite 
party might evade the protection by administering 
properly framed interrogatories. The point was 
not argued, and the opinion, which was not neces- 
sary for the decision, will noc justify me in per- 
mitting an evasion of the rule& The 3rd interroga- 
tory must be answered as to the place and time of 
payment of the £200 for reasons already given. 
The rest is inadnussible {Eade v, Jacobsy 3 Ex. D. 
337), and was abandoned. The 4th interrogatory 
is mere cross-examination to impeach credit, and is 
not allowable {Allhusen v. Lahotusheri, 3 Q. B. D. 
654). The 6 th interrogatory seeks discovery as to 
documents, and is irrelevant. The 6 th interrogatory 
is an attempt to get material for cross-examination 
to credit on an expected answer to another interro- 
gatory. The 8th interrogatory appears to me too 
general. If there were any transactions between the 
deceased James Richard Blake and the defendant 
concerning bills or notes having reference to the 
payment of the £200, to that extent I think this 
interrogatory should be answered, but no further. 
The 9th interrogivtory I disallow as irrelevant. 
The 10th interrogatory is altogether too general, 
and I cannot distinguish any part of it which I 
could allow. 

The 11th interrogatory I disallow as irrelevant. 

Order that defendant do within three days 

deliver a further answer to the 1st, 3rd and 8th 

of the plaintifi*s interrogatories to the extent 

which I have indicated. 

I desire to state my opinion, having regard to r. 
S of Order XXXI., that all the interrogatories 
except the three last mentioned have been ex- 
hibtoi unreasonably and vexatiously. The costs 
of this application to be costs in the cause. I 
certify for counsel. 



Solicitors : For plaintiff, ffHallaran ; for defend- 
ant, Braham and Piram. 



Meitdell v. M'Lat. Sept 24. 

OrdefT XXXI,, r, 1 — Interrogatories, — On <m 
apjdioation for leave to deliver interrogatories the 
judge will not allow the party sought to be interro- 
gated to take any objection as to the nature of the 
interrogatories,. 

Application on behalf of the defendant under 
Order XXXI., r. 1., for leave to deliver interro- 
gatories to the plaintiff The action was for eject- 
ment and for mesne profits and was set down for 
trial 

Mr. Topp in support of the application. 
An objection was sought to be taken on behalf 
of the plaintiff to the nature of some of the in- 
terrogatories. 

His Honok said : On the present application I 
cannot go into the question as to the form of the 
interrogatories. The party interrogated has a time 
given him within which to answer, the interro- 
gatories, or to object to answer them. This is not 
the proper time to take any objeotion. An affidavit 
has been filed in support of this f^pplication, setting 
forth that the applicant has a good defence on 
the merits, and that the application is not made for 
the purpose of delay, &a I do not think an 
affidavit is required in an application of 
this nature, llie pleadings themselves should 
show that tho applicant has a right to 
deliver interrogatories. The costs to be costs 
in the cause, but the applicant is to pay the costs 
of the affidavit As an objection was taken to the 
interrogatorieS| which the applicant may have 
thought it necessary to meet, and as the matter is a 
new one, I will certify for counsel. 

Solicitors : For plaintiff, MouU and Seddon ; for 
defendant, Hurry and Major, 



Sept 24, 25. 
Solomons v. Maokbnssib. 
Btoles of Supreme Court 1884, Order LVIL, rr, 
13, 15 — Interpleader — Sheriff's costs — A judge 
has power to award the sheriff his fees, <!&<?., on 
a/n interpleader order-^Form of interpleader 
order. 

Interpleader order. Hie forms of order given 
in Appendix K do not provide for the payment to 
the sheriff of his fees, <fec., and His Honor reserved 
the question as to whether, under those circum- 
stances, he could award the sheriff his fees. 

His Honob said : This was an interpleader order, 
and I reserved the question for consideration as to 
whether I could depart from the form of order 
given in Appendix K. so far as to direct that the 
sheriff*s fees and costs should be paid. I find that 
Order LVII., r. 13, provides that a judge wha 
tries an interpleader issue may finally dispose of thb 
whole matter of the interpleader proceedings, in- 
cluding aU costs not otherwise provided fipr^ Mid by ^ 
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r. 15 a judge maj ia and for the purposes of any in- 
terpleaded proceeding, make all such orders as to 
costsand all other matters as may be just and reason- 
able. I think I have power under these rules to 
proride for these fees and costs, and will 
make the order as follows : — TJpon hear- 
ing, &c.f and upon reading the several 
affidavits, dsa, it is ordered that upon payment of 

the sum of in Court by the said claimant 

within seven days from this date (or upon his giving 
within the same time security to the satisfaction of 
the Prothonotary of the Supreme Court for the pay- 
ment of the same amount by the said claimant 
according to the directions of any order to be made 
herein), and upon payment to the abovenamed 
sheriff of his fees, possession-money, poundage, if 
any, and costs of this order, which, by consent of 
all parties, I fix at £ , the said sheriff do with- 
draw from the possession of the goods seized by him 
under the writ of Jieri facias herein. And it is 
further ordered that unless such payment be made 
or security given within the time aforesaid, the said 
sheriff proceed to sell the said goods and pay the 
proceeds of the sale, after deducting the expenses 
thereof and the said fees, possession-money, pound- 
age, if any, and costs, into Court in the cause to 
abide further order herein. And it is further 
ordered that the parties proceed to the trial of an 
issue in the Supreme Court, in which the claimant 
shall be plaintiff and the execution creditors shall 
be defendants, and that the question to be tried 
shall be whether at the time of the seizure by the 
sheriff the goods seized were the property of the 
claimant as against the execution creditors. And it 
is further ordered that this issue be prepared and 
delivered by the plaintiff therein within fourteen 
days from this date, and be returned by the defend- 
ants therein within three days, and be tried at 
Melbourne with a jury of six. And it is further 
ordered that the question of the repayment of the 
jndd fees, possession-money, poundage, if any, and 
costs above mentioned and aU further questions be 
reserved until after the trial of the said issue, and 
that no action shall be brought against the sheriff 
for the seizure of the said gc^ds. 

Solicitor! for Sheriff Klingender^ Char$ley, and 
Diekaan* 



Pballb y. Slateb. Sept, 29. 

Eules of Svfreme Court 1884, Order XXXYL, 
r. 6 — On an application to have an action tried 
with ajwry the judge will look at the pleadings 
to ascertain whether the action is a Jit one 
to be so tried — Affidavit as to the nature of 
the action unnecessary — Application to be made 
exparte. 

Application under Order XXXYL, r. 6, to have 
the action tried with a jury. 
. The action was for negligence and issue was 
joinedt A consent of the ppposite side was given 



to the application. The pleadings were not before 
the Court. 

Mr. Bradley, in support of the application, 
submitted that as a consent to the application waa 
given an affidavit showing the nature of the action 
would not be necessary. 

His Honor said: I will not grant this applica- 
tion without an affidavit or without seeing the 
pleadings. Applications of this sort ought, in my 
opinion, to be eaqnurte, and the consent of the other 
side is unnecessary. I think an affidavit as to the 
nature of the action is unnecessary. The judges 
should look at the pleadings to discover whether 
the action is one which ought to be tried by a 
jury. 

On the pleadings being . produced His Honor 
granted the application. 

Solicitor, Bradley. 

[See Simnumi v. Hall^ ante p. 49.— En. A. L, TJ\ 

Davies v. Herbert. Oct. 2. 

Bules of Supreme Court 1884, Order IIL, r. 6— 

Order XlV.f r. 1 — Writ specially indorsed — 

Signing final judgment — Order IIL, r. 6 (F), 

only applies to cases in which the relation of 

landlord and tenant eocists between the parties. 

Application under Order XIV., r. 1, on behalf 

of the plaiDtiff for leave to file final judgment. The 

following affidavit was filed by the plaintiff^s 

solicitor in support of the applipation : — 

1. That on the 26th August, 1884, I caused the 
writ of summons with particulars specially indorsed 
thereon to be issued herein at the suit of the above- 
named plaintiff against the above named defendant, 
and a true copy of the said writ and particulars 
was, as I verily believe, duly served upon the 
above named defendant on the 13th September 
instant. 

2. That on the 17 th September instant the 
defendant caused an appearance to be entered 
for him and on his behalf in this honourable 
court. 

3. That notice of the said appearance was de- 
livered to him on the said 17 th September, and 
also a demand for the delivery of a statement of 
claim. 

4. That although a full statement of plaintiff's 
claim appeared on the said writ and copy served 
upon the defendant as aforesaid, I delivered a 
further statement of claim upon the agent of the 
defendant solicitor in the words following : — 
<*The plaintiff's claim is to obtain possession of 
aU the piece of land (describing the land), and to 
which land the plaintiff is entitled as owner 
thereof in fee simple, and the plan of which land 
appears on the copy of the writ of summons as 
served on the defendant herein." 

5. That I verily believe the defendant has no 
defence whatever at law or in Equity to this 
action, and appearance has be^n entered fpr the 
purpose of delay only, as I believe. 
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Mb. Isaacs, for the defendant, raised two 
objections to the application — First, that the 
affidavit did not verifj the cause of action. Second, 
that the writ was not one which could be specially 
indorsed, as it was not shown that the relation of 
landlord and tenant existed between the parties 
in accordance with Order III., r. 6. 

It was admitted on behalf of the plaintiff that 
the plaintiff never had been the landlord of the 
defendant. 

His Honob said : Under these circumstances I 
must dismiss the summons. Order III., r. 6 (F), 
only applies to cases in which the relation,*of land- 
lord and tenant exists between the parties, and does 
not apply to a case in which the owner of land seeks 
to recover the possession of it from a trespasser. 
Summons dismissed with costs. 

Solicitors : For plaintiff, B, Davies; for defendant, 
J^ggleiUm. 



SOUTH AUSTRALIA. 



SUPREME COURT. 

(Before Way, C.J.) 

Sept. 19. 
Adelaidk Mabinb and Fibb Insubancs Compant 
V. Thb Colonial Iksubanob Company of New 
Zealand and Rbtnell and Reinbokk 

Marine vasurcmce-^Umge — At (rndfrom-^Fvllcmd 
complete cargo — Insurable interest — The plain- 
tiffs having accepted an application /or insurance 
from M, and Co, on a cargo of wheat which was 
to he loaded for them on the Duke of Sutherland, 
at the port of Timaru, proceeded to inswre the 
whole of their risky except £1000, amongst other 
insurance companies. In March, 1882, the 
plaintiffs addressed the following application for 
cover to the defendants : — " Please hM us covered 
for not eaxeeding £2000, being tivofourteenths 
interest in a cargo of wheat per Duke of Suther- 
land, at and from Timaru, N.Z., to United 
Kingdom or Continent, toarrantedfp.a. Deehr 
ration to he Tnade upon completion of shipment, 
and rate to be as cliarged in New Zealamdfor 
similar' risks" On tJie same day R., the defend- 
ants manager, issued the following printed cover 
note : — " In accordance with your loritten request 
of even date you are held provisionally insuured 
in the Slum of (not exceeding) £2000, being two- 
fowrteenJtks interest on wheat cargo now on board 
or to he shipped in the Duke of Sutherland, bound 
'^from " Timaru, New Zeala/nd, to United Kingd(mi 
or Continent, warranted fp.a. Declarations to be 
made on completion of shipment and rate to be 
€U charged in New Zealand for similar risks" 
Whilst loading the Duke of Bnthwitindfoundered, 
taking fowr-ffths of the cargo on board, and the 
plaint/iffs paid their amotmt of KabiK^ . to 
M. and Co. infuM, On action to reeov&r amnmt 



of cover given by the defendants, the defendants 
pleaded (1.) That E, had not acted within the 
scope of their authority, (2.) That there was no 
contract to inswre, inasmuch as theriskwas ^from" 
Timaru to United Kingdom, and not ^^ at and 
from" Tim4M^ to United Kingdom, (3 ) That the 
adventure insured against had not begun, because 
what was insured was a cargo — that is afuU and 
complete cargo. (4.) That the plaintiff's had no 
insurable interest. Held (1.) That the defendant 
having allowed B, to hold themselves out as their 
argents, and having proved no limit to their 
agent's authority, or that it was notorious that 
there were such limits, the agents must be presumed 
to have acted vnthin the scope of their authority, 
(2.) That according to usage in reference to cover 
notes ^^from" and ^^at and from" are convertible 
terms; that evidence of such usage is admissible 
where nothing repugnant or inconsistent unth the 
writteninstrumentisintroduced. (3,)ThataWuyugh 
cargo means a full and complete cargo, tlis risk 
mmj begin before the loading is complete, because 
aocording to marine insurance usage a special 
warranty, eocchiding tJiS loading risky is given 
when such risk is not insured against, (4.) That 
M. and Co. Iiaving purchased the wheat fo.b. 
such wheat was at their risk immediately it was 
put on board, and that they tlverefore hid an 
insurable interest (Anderson y. Morice, 1 App, 
Cos, 1\%, distinguished). 

The facts and arguments will be found set out 
in the judgment. 

Symon, Q.C., for plaintiflGB ; J. W. Downbb, Q.O., 
and H. F. Downbb, for the defendant company ; 
Mann, Q.C., for Reinecke and Reynell. 

Way, C.J. delivered judgment as follows: 
This is an action to enforce an executory contract 
for reinsurance. The plaintiffs having accepted an 
application from Messrs. Morgan, Connor, and 
Clyde for insurance of a cargo of wheat which was 
to be loaded for them on board the DiJce of Suther- 
land, at Timaru, in New Zealand, proceeded to 
reinsure the whole of their risk except £1000 
amongst other marine insurance offices carrying on 
business in Adelaide. On the 30th of March, 
1882, they addressed what is called a *' request " 
or " application for coYer '' to the defendant com- 
pany (whom I shall hereafter call <*The defendants'') 
simply as follows : *^ Please hold us covered for 
not exceeding <£2,000, being two-fourteenths interest 
in cargo of wheat per Duke of Sutherland, at. and 
from Timaru, New Zealand, to United Kingdom or 
Continent, Ip.a., rate charged to be that ruling in 
New Zealand for similar risks." On the same day 
the defendants' local managerSi Messrs. Reynell and 
Reinecke, sent to the plaintiffs on bebtdf of the 
defendants the following ''cover-note" in the printed 
form used by them in their Adelaide business : — 
*' In accordance with your written reqaest of even 
date you are hereby held proYisionally insured in 
the sum of (not ezoeeding) £2000 6bei^g two-j 
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foarteenths interest) on wheat cargo now on boardi 
or to be shipped in the Duke of Sutherland, bound 
from Timaru, New Zealand, to United Kingdom or 
Oontinent, warranted f.p.a., declarations to be made 
npon completion of shipment and rate to be as 
charged in New Zealand for similar risks.'* At the 
beginning of May the Duke of Sutherland (with her 
cargo) was wrecked and wholly lost. At the time 
of her loss she had on board a little more than foar 
fifths of a fall cargo of wheat, amounting in f alue 
to £11,500 19& 5d. The plaintiffs paid their 
liability to Messr& Morgan, Connor and Glyde, 
and have in turn been settled with by the reinsur- 
ing companies, except the defendants, who dispute 
any liability to the plaintifis on the following 
grounds : (1) That their agents, Messrs. Beynell and 
Beinecke, had no authority to bind them by the 
CDver note above set out ; (2.) that there was no 
contract to insure, as the paHies were never 
xtd idem, (3.) That the adventure insured 
against had not begun; and (4.) That the 
plaintiffs had no insurable interest. I. Messra 
Reynell and Heinecke were joined as defendants 
after the original defence was filed, in order 
to make them directly liable to the plaintiffs 
in the event of it being held that they acted beyond 
their powers in giving the cover note to the plain- 
tiffs. The power of attorney under which Messrs. 
Beyilell and Reinecke acted was not produced. 
In order to prove the alleged agency, it was shown 
that in March, 1882, when the defendants 
established a branch business in Adelaide, Messrs. 
Reynell and Reinecke were appointed local managers 
and agents for the defendants and from that time were 
held out to the public and acted in that capacity. 
At the trial, on the authority of Smith v. M'Guire 
(3 H. & N. 554), I held that these facts proved 
a general agency sufficient to authorize the alleged 
contract. It was argued for the defendants that 
as insurance agents for foreign companies invari- 
ably act tinder powers of attorney, presumably 
limited by separate instructions, the power of attor- 
ney and instructions ought both to be produced, in or- 
der to show what was really the extent of the agent's 
authority. Lir^ord v. Provineial Horse andGaUle In- 
iurofMe Company (10 Jnr. N. S. 1067) and Bainee 
V. Ewmg (LR. 1 Ex. 320) were relied upon for this 
proposition, but it is supported by neither. In the 
first of these two cases the agent was merely one 
for receiving and submitting proposals, and had no 
power to grant polioiea In the second it was 
shown that in Liverpool it is notorious that an 
insurance broker's authority to underwrite policies 
is nearly always limited to some amount, and 
that the subsoribii^ broker exceeded his limit. To 
make Baitnse v. Swing applicable the defendants 
onght to have proved (and t&ey did not attempt 
to prove) what were the limits of their agent's 
authority, that it was notorious that there were 
such limits, and that such limits had been exceeded. 
XL In order to ahow that the (Murtiei were not 



ad idem, two differences between the request for 
cover and the cover-note were relied on. In the 
cover-note^ the words '^ declarations to be made on 
completion of shipment," which do not occur in the 
request for cover, are inserted. The rbk is des- 
cribed in the request as ^ at and from Timaru ;" in 
the cover-note it is "from Timaru" only. The 
request for cover was a letter wholly written. The 
cover-note being in the printed form ordinarily used 
in the defendant's Adelaide business, the occurrence 
in ic of the words "declarations to be made on 
completion of shipment'' is an indication that they 
decribe a usual term of acceptance of marine risk& 
Messrs. Reynell and Reinecke's insurance clerk tells 
ua " the declarations are always supposed to be 
made at the completion of shipment, or the 
ascertaining of values, that is, so soon as the 
interests are known and defined." This variance, 
therefore, between the request for cover and the 
cover-note appears to be merely the omission from 
one and the insertion in the other of a term always 
implied in contracts of this kind. And accord- 
ing to a number of leading insurance 
agents in this city, who were called for the plain- 
tiffs, in the transaction of marine insurances the 
words " from" and " at and from" in the request 
for cover in the cover-note, and in fact in all the 
executory documents down to the " insurance slip," 
from which the policy is prepared, are convertible 
terms. " From" is said to be an abbreviation for 
" at and from." In the words of one of the wit- 
nesses (Mr. Phillipps), " we regard < at and from' 
as usual words in the policy understood, and 
which, like other stipulations, cannot all be 
put in the cover-slip." A list was also put 
in showing that in about forty reinsurances accepted 
by the defendants from the plaintiffs "from" 
was used in the preliminary documents, and 
*' at and from" in the final insurance slip. 
It was, however, objected that evidence of this 
usage was inadmissible, first, as contradicting the 
writing, and, seoondly, because the words " at and 
from " have a well-understood meaning in insur- 
ance law. With respect to the first objection I 
adopt the language of Lord Campbell in Humfrey 
«. Dale (7 El. t BL 266, p. 274)—" Whether this 
evidence be treated as explaining the language 
used, or addbg a tacitly implied incident to the 
contract beyond those which are expressed, is not 
material. In either point of view it will be 
admissible unless it labors under the objection of 
introducing something repugnant to or inconsistent 
with the tenor of the written instrument. And 
upon consideration of the sense in which that objec- 
tion must be understood with reference to this 
question, we think it does not. In a certain sense 
every material incident which is added to a written 
contract varies it, makes it different from what it 
appeared to be, and so far is inconsistent with it. 
If» by the side of the written contract without, you 
write the same contract with tb% added mddent, 
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the two would seem to import different obli* 
gationsi and be different contracts." The second 
objection is, I think, well answered in the follow- 
ing obseryations of Mr. Justice Hill : — '' I take the 
rule of law to be this — That words in a contract 
relating to common transactions of life are to be 
construed according to their plain, ordinary, and 
popular meaning ; but if, in reference to the sub- 
ject-matter of the contract, particular words or 
expressions have by usage acquired a peculiar mean- 
ing, different from their plain, ordinary, and popular 
meaning! parties using these words in such a con- 
tract must be taken to have used them in their 
peculiar sense, and evidence of usage fixing that 
sense is admissible to prove the meaning. That I 
take to be the rule of law ; and it does not depend 
upon the point whether the expression is in itself 
ambiguous or unambiguous ; it depends upon the 
fact whether, in reference to the subject-matter of 
the contract, the word or expression has acquired a 
peculiar meaning " {Myers v. Sarl^ 30 L. J. Q. B., 
at p. 14). III. It is argued that the risk insured 
against had not commenced, because although the 
loss happened at Timaru, what was covered was a 
'< cargo of wheat," and what was lost was only part 
of a cargo. The plaintiffs contend that "cargo" 
means that what is insured is something earning 
freight — "wheat," which is "cargo." Mr. Ashwin, 
the plaintiffs' secretary, says " a cargo of wheat 
means a cargo comprising wheat. If it were a 
mixed cargo of wheat and timber, and the wheat 
only insured with me, I should define it cargo of 
wheat." Would he do so if the ship were filled up 
with gnncotton instead of timber ! I cannot accept 
the plaintiff's definition. What they covered for 
the assured was "cargo of wheat per Duke of 
Sutherland." What they offered to the defendants 
in the request for cover was two-fourteenths 
interest in cargo of wheat per Duke of 
Sutherland f' and that is how "wheat cargo" 
must be interpreted in the cover-note, if 
the cover-note is to bo held to be part of a 
contract. "What, then," says Cleasby, B., in 
Kreugerv. Blanch (L. E. 5 Eq., at pp. 183-4), 
" does the word < cargo' mean 1 It means the cargo 
of the ship, that is, what is put on board the ship, 
or what the ship carries. I think it means the 
whole cargo." And Mellish, L.J. (delivering the 
judgment of the Court of Appeal in Borrowman v. 
Drat/Um, 2 Ex. Div,, at page 19), says :— "Weare 
of opinion that an agreement to sell a cargo is, 
according to the plain and natural meaning of the 
words, an agreement to sell the entire quantity of 
goods loaded on board a vessel as freight tor a 
particular voyaga Generally speaking, the term 
cargo, unless there is something in the context to 
give it a different signification, means the entire 
load of the ship which carries it." Possibly, as it 
would be to the advantage of the insurers if less than 
a whole shipload were at their ride, the assured 



this if shipping less than a full cargo. But I agree 
with the defendant's counsel, I^. Downer, that 
prima facie " cargo of wheat " in this contract of 
insurance means a full, and certainly not a mixed 
cargo. It does not follow that the risk does not 
begin until the loading of the cargo is complete. 
The experts in insurance business who were called, 
were uncontradicted, although the defendant's 
general manager was in court during the trial, and 
they all agree that an executory contract of the 
kind under discussion includes the " loading risk ^ 
which in practice is very rarely excluded. Several 
of the witnesses, speaking from 15 or 20 years' 
experience^ say they have only known the loading 
risk excluded once or twice. When the risk during 
loading is to be excluded a warranty to that effect 
is inserted in the contract. Therefore, although the 
subject matter of the insurance is a " cargo of 
wheat," the indemnity contracted for covers a loss 
occarrinff during the loading. But it is said that 
as the pudntiffs were in the habit of reinsuring 
with the defendants, it must be taken as an im- 
plied term of the contract that the policy should be 
in the form commonly used by the defendants, 
which it is also said excludes the loading risk. 
There is no substantial difference in this respect 
between the form of policy used by the defendants 
and an ordinary Lloyd's policy, except that in the 
defendants' policy after the words, " loaden or to be 
loaden," the parenthesis commonin modem policies 
(" including risk of craft to and from the ship 
or vessel ) is inserted — a difference in 
favour o^ rather than against the loading risk 
(see Lowndes on Marine Insurance, 101). I have 
been unable to discover any case decisive of the very 
point In Anderson v, Morioe the subject of the 
insurance was "rice," not "cargo of rice," and the 
dicta in that case as to the commencement of the 
adventure insured against are therefore not in 
point. It does not appear to me that if " cargo of 
wheat" is filled in as the subject matter of insurance 
in the defendant's poUcy that the risk during load- 
ing would be excluded. If it would be I think the 
form would have to be altered to prevent the exclu- 
sion of the loading risk in carrying out this 
particular contracts The two cases cited by the 
defendants have no bearing on the question. JonM 
V. The Neptune Marina Insurance Co, (L. R 7 
Q. B. 702) was an action on a policy which was 
styled by Blackburn, J., "a peculiar one," "an 
entirely new form of policy from beglnninff to end 
and applicable to freight only." The words " from 
the loading" were held not to cover any thtngbefore 
the completion of the loading, because of a special 
term of the policy as to the voyage being from 
Baker's Island. Beckett v. West of Engfetnd Insur- 
ance Co. (25 L. T. N. S. 739) decided that in a 
policy on freight " at and from Lagos " for the home* 
ward voyaffe the risk did not attach before the 
shipment of any of the homeward catva It was 
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cargo had been fully laden, and as much of it as 
wieus lost had been thrown overboard or desijroyed 
on the voyage, the insurers would have been freed 
from liability under the average clause. The ailswer 
is that in that case the warranty against aveirage 
expressly excepts the event — the stranding or 
sinking of the ship, which occasioned the 
loss. In other words the contract covers the 
loss in one event and excludes it in the other. 
iV. In order to give the plaintiffs an insurable 
interest sufficient to maintain this action it must 
be shown that the wheat on board the Duke of 
Sutherkmd at the time of its loss belonged to or 
was at the risk of Messr& Morgan, Connor, and 
GlydCi If the wheat did not belong to them and 
was not at their risk, they suffered no loss by its 
perishing ; the payment they made to the sellers 
was a voluntary payment, and they could recover 
nothing under their insurance with the plaintifis. 
The plaintiffs also in this state of facts made a 
voluntary payment when they settled with Morgan, 
Connor, and Clyde, and having sustained no loss 
under the risk they .undertook, have no insurable 
interest to support the contract now sued on. In 
this admittedly difficult enquiry we have for our 
guidance the decision of the Court of ultimate 
resort in England, after a remarkable conflict of 
judicial opinions upon a dispute very like the 
present, in the great case of Anderson v. Morice 
(L, R. 10 C. P. 68,609, and 1 App. Cas. 713). In 
that case three judges in the Court of Common 
Pleas held there was an insurable interest. The 
Court of Exchequer Chamber, by a majority of five 
judges against one dissentient judge, reversed the 
judgment of the Common Pleas, and the House 
of Lords was equally divided in opinion, so that 
the decision of the Exchequer Chamber against 
the insurable interest stands. If the present 
case cannot be distinguished from Anderson v, 
Morice the plaintiffs cannot recover. They can only 
succeed if there are differences taking their case out 
of the rule in Anderson v. Morice, There is a 
striking resemblance in the facts of both cases. The 
material part of the contract in Anderson v, Morice 
was — ** Bought the cargo of rice per Sunbeam at 
98. I^d. per cwt. cost and freight. Payment by 
sellers' draft on purchases at six months' sight with 
documents attached.'' In this case the contract 
was a verbal acceptance of the following offer : — 
•* We further agree to supply a cargo of wheat for the 
Duke of Sutherland at 4s. 7d. f.o.b. Timaru, pro- 
vided she has sailed from Algoa Bay for that port." 
In Anderson v» Morice the Sunbeam foundered when 
8878 bags had been shipped, and 1400 or 1600 bags 
were wanted to complete the cargo. When the 
Duke of Sutherland was lost 10,500 bags out of a 
complete cargo of 13,000 had been taken on board. 
The buyer in Anderson v. Morice paid for the rice 
which was lost, as did also Morgan, Connor, and 
Glyde for the wheat, the difference being that in 
Anderson v. Morice the payment was mMie to fix 



the underwriters with liability, and in this case 
there has been no suggestion of any such motive for 
the payment. The ratio decidendi in Anderson v. 
Morice was really an application to the bargain in 
question of Lord Blackburn's well-known rule : — 
'< When by the agreement the vendor is to do any* 
thing to the goods for the purpose of patting them 
into that state in which the purchaser is bound to 
accept them, or, as it is sometimes worded, into a 
deliverable state, the performance of these things 
shfldl (in the absence of circumstances indicating a 
contrary intention) be taken to be a condition pre- 
cedent to the vesting of the property " (Blackburn 
on Sales, 151). In the Exchequer Chambers, after 
pointing out that *' risk and property generally go 
together," Mr. Justice Blackburn said—" We pro- 
ceed on the ground that the primd facie rule of 
construction is that the parties intended that the 
risk should become that of the buyer, Anderson, 
when and not till the whole lading was complete, so 
as to enable the shippers by getting the leSiipping 
documents to calLon the buyer to accept and pay 
for the cargo, and that there is nothing in this con- 
tract to rebut the presumption that such was the 
intention" (10 C. P. 619). The same doctrine is 
thus applied by Lord Hatherley— " Now comes the 
question, what was it that was to be at the risk of 
Anderson ) I apprehend that what was to be at his 
risk was what he had purchased. It appears to me 
that he was to be at the risk of the cargo, which 
was to be sent to him by the Sunbeam^ and that the 
property would not pass until that thing 
was brought into existence which he had 
bought " (1 App. Cas., at p. 730^. " I am quite un- 
able to see how this rice, supposing the whole cargo 
of it when completed was to be at the risk of the 
vendee, can be said to have been at his risk 
when the thing he bought never had been brought 
into existence at all The vessel unfortunately sank 
before the cargo of rice had ever been completed, 
and therefore the thing which was to be insured 
against had never come into existence, and of course 
the vendee had never acquired an interest in that 
which had never been in a state in which it could 
be tendered to him for his acceptance" (I App. Cas., 
at p. 733). The conflict of judicial opinion in An- 
derson v. Morice was not so much as to the property 
in the rice having passed as with respect to the buyer 
having undertaken its risk during loading. The 
Court of Common Pleas no doubt decided that the 
property did pass to the buyer, but Lord O'Hagan 
was the only member of the Appellate Courts who 
held the same opinion. Mr. Justice Qualn, in the 
Exchequer Chamber, and Lord Selbome, in the 
House of Lords, who were the other dissentient 
judges on appeal, held not that the property had 
passed, but that the plaintiff having insured on the 
motion of the seller and paid for the rice which was 
lost, it must be taken that the understanding was 
that the rice was all along at his risk, in which 
Tiew Lord O'Hagan also concT)rrsd^ ^I«^ us^ 
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then, see what are the points of difference 
between Andenon v. Morice and the present case. 
They are these — 1. In Anderson v, Morice the ship 
was chartered by the seller, in this case by the 
buyers ; 2. Under the contract before ns the cargo 
was to be '<f.o.b.;" and 3. An admission by Mr. 
Glyde, one of the buyers, to the seller's agent, 
whilst the wheat was in course of delivery, that it 
was at the risk of the buyers after it wa? put on 
board. There is another variance between the two 
contracts which may be noticed in passing, but 
which seems to me to be in form and not of sub- 
stance. In Anderson v. Morice payment was by 
** seller's draft on purchasers at six months' sight, 
with documents attached," which was held to indi- 
cate that the property would not pass until the 
complete cargo had been supplied, and the bill of 
lading could be attached (see per Blackburn, J., 10 
C. P. 618-9 j and per Lord Hatherley, 1 App. Cas. 
728). In the contract before us, nothing beingsaid 
as to shipping documents (subject to the di£Perences 
between tiie contracts to be presently discussed, 
and also to the sellers' hold on the cargo for the 
price) the property would pass a stage earlier than 
in Anderson u Morice — viz., on the completion of 
the cargo, and before the signature of the bills of 
lading. The parties might, if they pleased, do with- 
out a bill of lading at all (see Bowes v. Shandy 2 
App. Ca«., at p. 483-4). Nothing being said in the 
contract as to the time of payment of the price (in 
the absence of any local usage as ^o credit), payment 
of the price in cash and delivery of the cargo would 
be concurrent conditions(B]ackbum on Sales, 198-9; 
Benjamin, third cd., 581-667). In Anderson f. 
Morice the time of giving the bill for the price, 
and in the present case the time of payment had 
not come when the ship was lost. Turning, then, to 
the first difference between the two contracts. In 
Anderson v. Morice the Sunbeam was chartered by 
the sellers, and theprice included the freight. There 
was no privity between the sbipownerand the buyer, 
and the buyer had no control over the ship or the 
cargoduring the progress of theshipment. It was the 
same as if the ship were the seller's own. In this 
case the Duhe of Sutherlcmd was chartered by the 
buyers. <* The charter party," if I may adopt the 
words of Lord Cairns in Bemston v. Strong (L. R. 
3 Gh. Ap., at p. 590)" was a charter of an ordinary 
kind, not making Morgan, Connor and Glyde even 
for the time the owners or hirers of the ship, 
but merely operating as by way of contract with 
the owners of the ship that they would carry wheat 
to a particular port." This chartering of the ship 
by the buyers (Mr. Symon argued for the plaintiffs) 
distinguishes the present case from Anderson v. 
Morice ; it is the same as if the Duke of SiUherUvnd 
was the purchasers' own ship, and consequently he 
sold the wheat vested bag by bag as it was put on 
boaixl. I do not think the plaintiff's contention on 
this point can be more aptly put than in the 
words of OottoDi IaJ.| in MinMla v. Lnperied 



Ottoman Bank (3. Ex. Div., at p. 172) :— « Under 
a contract for sale of chattels not specific the pro- 
perty does not pass to the purchaser unless there ia 
afterwards an appropriation of the specific chattels 
to pass under the contract — ^that is, unless both 
parties agree as to the specific chattels in which the 
property is to pass, and nothing remains to be done 
in order to pass it. In the case of such a contract 
the delivery by the vendor to a common carrier, or 
(unless the effect of the shipment be restricted by 
the terms of the bill of lading) shipment on board 
a ship of or chartered for the purchaser is an 
appropriation sufficient to pass property." (And 
then the Lord Justice proceeds to show how the 
vendor can prevent what would otherwise be a com* 
plete appropriation by taking the bills of lading in 
his own name. It must be borne in mind that the 
Lord Justice was dealing with the case of a com- 
plete shipment, and not of one in course of comple- 
tion, and his judgment, though it states the plain- 
tiff's argument, does not decide the point under 
discussion.) The rule in Anderson v, Morice may, 
as to this part of the case, be stated as follows :— » 
" On the sale of a cargo of goods not specific to be 
delivered on board a ship chartered by the'seller, the 
goods put on board to make up the cargo are not 
finally appropriated to the contract, and do not 
become the buyer's, nor are they at his risk until the 
cargo is complete. To this rule, the plaintiflEs say, 
must be added a second — that when the ship is 
chartered by the buyer the goods are appropriated 
to the contract, and become the buyer's, and are at 
his risk as they are put on board, and before the 
completion of the cargo. I have been unable to 
discover any authority for this addition to the rule 
in Anderson v, Morice, It is contrary to the words 
of the contract under which the buyer agrees to 
take a cargo, but does not agree to take part of a 
cargo. It is opposed to the rule in Appleby v, 
Myers (L. R. 2 C. P. 651), adopted in Anderson v. 
MoricCf that where payment is to be made on 
oompletion of a contract nothing can be recovered 
when completion is prevented by an accident for 
which neither party is to blame. It also disre- 
gards Lord Blackburn's rule (also adopted in 
Anderson v Morice), which is aa applicable to goods 
to be put " into the state in which the purchaser 
is bound to accept them," by their being loaded on 
board the buyer's ship, aa by their being loaded on 
board the seller's ship. Let us apply the plaintiffs' 
rule to an analogous case. I sent to a shop for a 
bottle full of oil or a •sack full of wheat, and by 
some accident, as the bottle or sack is being filled, 
and before it is full the bottle is broken, or the 
bag rent^ and the oil is spilt, or the wheat wasted. 
According to the plaintiffs, the loss of the oil or 
the wheat will be mine if I sent my own bottle or 
my own sack to be filled, but the shopkeeper's if 
the bottle or the sack belonged to him. The cases 
appear to me to establish that the loss in either 
case is the shopkeeper'a* It seems to be overlook^ 
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by the plaintiffs that in the cases put the bottle, 
the sack, and the ship serve two purposes at 
different stages of the transactiona In the first 
pr executory stage they are receptacles for 
measuring and distinguishing what, when the 
goods are in " a deliverable state^" are to be finally 
appropriated to the contract. In the second or 
executed stage they are the receptacles for what is 
finally appropriated to and deliverable under the 
contract. It is at this second stage only that the 
ownership of the receptacle becomes material with 
respect to the delivery and possession of the goods. 
This seems to me to be in no way inoonsiBtent with 
Aldridge v. Johnston (7 E. ^ B, 886); or 
Langton v. Eiggim (4 H. ^ N. 402); see 
also Bfians v. Nix (4 M. A W. 775); 
and Ogg v. Shuter (L. R 10 G P. 159, reversed 
on appeal, 1 C. P. Div. 47). The loading of a ship 
cannot ordinarily be accomplished wno idu^ and 
accordingly there are numerous decisions as to what 
acts in the course of a shipment will amount to an 
appropiiation of goods under a contract of sale. 
The.cases are well summarised by Mr. Campbell in 
his work on " The Sale of Goods'':— .« Shipment is 
a complex act comprising the collection and pre- 
paration of the goods, bringing them upon the 
wharf where the ship is loading or by lighters 
alongside a vessel at anchor, hoisting and storing 
them on board, and finally the decision of the shipper 
as to the disposal of them. It may be stated gene- 
rally that where a contract is made for goods to be 
shipped it is the completion of the shipment con- 
sidered as an entire act and not the doing of any 
one or more of the acts necessary to a shipment 
that determines the appropriation of the goods. 
As a general rule, not only the right of property 
but the right of possession and (generally speak- 
ing) the existence of the goods as specific identifi- 
able things dates from the completion of the act of 
shipment . . ." The determining circumstance 
is the intention of the shipper ; the critical epoch 
is the completion of the act of shipment by the 
shipper obtaining the captain's signature to the bill 
of lading. *'Frimd facie the intention of the shippers' 
in delivering the goods on board is that they should 
be carried by the captain as bailee for the person 
indicated by the bill of lading, and this whether 
the ship is a general ship, a ship chartered by the 
consignee, or even the consignee's own ship" 
(Campbell on « Sale of Goods and Commercial 
Agency," pp. 238, 239, 265, 266). "The cases," 
says Baron Bramwell, " seem to me to show that 
the act of shipment is not completed till the bill of 
lading is given; that if what is shipped is the 
shipper's property tiU shipi>ed on account of the 
shipowner or charterer, it remains uncertain on 
whoso account it is shipped, and is not shipped on 
the latter's account tUl the bill of lading is given 
deliverable to him" (Gabarron v. Kree^t, L. R 
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pletion of the act of shipment" — whether by com- 
pletion of the cargo or by the signing of the bills of 
lading, had not arrived. To select a case in which 
like ^6 the ship had been chartered by the sellers, 
let us suppose that, as in JSUershaw v. Magniac (6 
Ex. 570), the sellers had, before the loss, fotmd 
themselves unable to complete the cargo. Unless 
the buyers first elected to take a part cargo as a 
complete one, the sellers could have changed the 
destination of the wheat already on board and 
obtained a bill of lading for it in tiieir own names. 
In that event the title of a second buyer from them 
would be good against the first This is only one of 
many illustrations which might be selected from the 
decided oases that all that had been done when the 
ship was lost amounted to nothing more than prepara- 
tions to carry out the contract, and did not change 
the property, as the wheat was already on board. 
And this brings me to consider the observations of 
Mr. Justice Blackburn (10 C.P.) that the fact that 
the vessel was designated, and that, unless under 
exceptional circumstances, the seller could not, 
without the consent of the shipowner, take any 
goods once on board out of her, affects the question 
as between the vendor and purchaser. The Court 
below say that putting any rice on board the &un- 
beam was such an appropriation of the rice on board 
as to prevent the sellers from withdrawing the rice 
without the " consent of the buyer." If we could 
see anything in the contract to give the buyer a 
right to object we should think it indicated an 
intention that the property so put on board should 
be at the buyer^s risk ; but we cannot find any« 
thing to that effect. If we could see anything to 
indicate an intention that as each bag was shipped 
it should be at the buyer's risk we shoulii think it 
indicated an intention that it should not be taken 
out without his consent. But we cannot reason in 
a circle. We have therefore come to the conclusion 
that no part of this rice ever was at the plaintiff's 
risk, and that he never could have been called upon 
to pay for it, notwithstanding its loss. There is 
nothing in the contract before us (unless it is to be 
found in the second or third points of difference 
between this case and Andereon v» Morice) giving 
the buyers a right to prevent any of the wheat once 
placed on board from being withdraw. The cir- 
cumstance that the buyers of the wheat were also 
charterers of the ship was extrinsic to and inde- 
pendent of the contract The sellers would have 
been as much bound to deliver a cargo on board 
the ship designated in the contract if the buyers, 
instead of being charterers, were owners, or if 
(being neither charterers nor owners) they had 
simply contracted with some other persons to fill 
her with wheat Taking the case put by Lord 
Hatherley (1 App. Cas. 732), if the sellers, having 
another ship to fill in a shorter time, wanted to 
transfer to it say 500 bags from the Dtike of&tUhsr' 
landj, and were still able to fill theDukeofSuAerland 
within a reasonable tim^ under t^e ooatraot^. wh|^ 
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right would the buyers have to object I No, the 
sdUers would have to arrange with the master 
as to the terms on which they could take away 
what they had put on board towards her loading. 
No doubty also, the buyers could put pressure on 
the master to induce him to withhold his consent 
They could say to the master, *' As between you 
and us the sellers are our agents for filling your 
ship, and we object to any of the wheat you have 
received being transferred to the other ship." This, 
however, would be an objection by reason of the 
charter party, and not under the contract with the 
sellers. But supposing in spite of these objections 
themaster consented to the removal of the 500 bags, 
and the loading was still completed within a reason- 
able time under the contract, could the buyers 
refuse to accept the cargo because of the 500 bags 
having been transferred to the other ship % Borrow- 
man v. Free (4 Q. B. D. 500) is an authority, if 
one be required, that they could not I am un- 
able, then, to find in the mere circumstance that the 
DiAe of Sutherland was chartered by the buyers any 
indication that the wheat was to vest in the buyers 
bag by bag as it was put on board, or to be at their 
risk before the completion of the cargo. 2. Does 
the term of the contract that the cargo was to be 
"f.o.b."(free on board) according to the interpreta- 
tion of the phrase in the reported decisions, and 
without the aid of extrinsic evidence, alter the case 
in the plaintiffs' favour ? If it were shown that in 
the grain trade or in New Zealand there is a well- 
understood usage that on the sale of a specific 
quantity of wheat, to be delivered f.o.b., the wheat 
as it is laden vests in the buyer sack by sack, or is 
at his risk, it would be a good and binding usage, 
which is the same thing as saying that an express 
agreement to that e£Fect would be valid (as to which 
see Castle v. Flay ford, L R 7 Ex 98). No such 
usage or agreement has been proved, but both 
parties are agreed that the expression *^ free on 
board" means that the goods to which it is applied 
are to be at the buyer's risk immediately 
they are shipped. The controversy is, that accord- 
ing to the plaintiffs the letters f.o.b. mean that 
the buyer's risk begins when goods are placed on 
board ship preparatory to the completion of a con- 
tract for sale, and according to the defendants the 
letters f.o.b. do not operate until the subject 
matter to which they are to be applied comes into 
existence, in other words that they only apply to 
specific goods. Bearing in mind that the use of the 
expression f.o.b. has over and over again been 
held insufficient to prevent the vendor from taking 
the bill of lading in his own name and otherwise 
retaining thejite disponendi over the goods (as to 
which it will be sufficient to cite only Ogg v, ShtUer, 
1 G. P. D. 4), let us see what meaning has 
been placed upon the expression in the English 
Courts. In Cowasjee v. Thompson (5 Moore's 
P. 0. 0., at p. 173), Lord Brougham, in delivering 
the judgment of the Judicial Oommitteei sAys : <' It 



is proved beyond all doubt — ^indeed, it is not denied 
— that when goods are sold in London ' free on 
board ' the cost of shipping them falls on the seller, 
but the buyer is considered as the shipper.'* The 
goods in litigation before the Judicial Committee 
were a completed shipment, that is, specific goods ; 
as also were the goods in contest in Brown v. Sore 
(3 H. & N. 484—4 id. 822) ; and so far as I can 
discover in all the cases turning on the use of the 
letters f.o.b. which had been reported up to the 
time of the argument in this case. Since then the 
report of the case of Stock v. Inglis, before the 
Court of Appeal (12 Q. B. D. 564), has been 
received in the colony, and that case deaJs with this 
very point. The Master of the Bolls (at p. 573) 
says : ** If the goods dealt with by the contract 
were specific goods it is not denied but that the 
words 'free on board,' according to the general 
understanding of merchants, would mean more than 
merely that the shipper was to put them on board at 
his expense ; they would mean that he was to put 
them on board at his expense on aceount of the 
person for whom they were shipped ; and in that 
case the goods so put on board, under such a con- 
tract, would be at the risk of the buyer, whether 
they were lost or not on the voyage. Now, that 
is the meaning of these words, * free on board,' in 
a contract with regard to specific goods, and in that 
case the goods are at the purchaser's risk, even 
though the payment is not to be made on the 
delivery of the goods on board, but at some other 
time, and although the bill of lading is sent forward 
by the seller with documents attached in order 
that the goods shall not be finally delivered to the 
purchaser until he has either accepted bills or paid 
cash." According, then, to the custom of merchants 
the words ** free on board" mean, when applied to 
specific goods, that they are at the buyer s risk as 
soon as shipped. If, therefore, we look at the 
words of the contract it is a <* cargo" which is to 
be '* free op board," or if we look at the under- 
standing of merchants as to the pame expression 
it refers to specific goods, and neither according to 
the words of the contract nor according to the 
custom of merchants does the expression cover the 
wheat which was on board the Diike of Sutherland 
at the time of her loss. In Stock v* Inglis^ the 
Court of Appeal gave a larger effect to the letters 
f.o.b. than had been given to them in any previous 
case. In that ease 390 tons of sugar were shipped 
f.o.b. at Hamburg, and on the passage to Bristol 
were to be apportioned between two contracts for 
sale of 200 tons each. Before the sugar was so 
apportioned the ship was lost. It was held that 
though the property in the sugar had not passed to 
the buyers, the sugar was at their risk, and they 
had an insurable interest. In other words, the 
expression f.o.b. was applied to goods which had 
not become specific, and the case is an authority 
that there may be a contract under which goods 
not completely appropriated to the contract^ and 
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therefor^ not technically specific, may, by the use 
of the letters f,o.b., be placed at the buyer's risk. 
Of course it may be remarked that in that case 
the sugar had not appropriated to the two con- 
tracts, and that aU that remained to be 
done was to divide it between the two. 
Lord Justice Baggallay intimated that "it 
called upon to express an opinion at once" it 
would be that the provision to.b. would of itself 
place goods which were not speci6o as well 
as specific goods at the buyer's risk; 
but he and the other Lord Justices rested 
their judgment ' on the course of dealing 
between the parties, and in that particu- 
lar business, as showing that it was in- 
tended by tho use of the letters f.o.b. in 
the contract to place the incompletely appropri- 
ated goods at the buyer's risk. In the present case 
no such course of dealing was proved as wcm in 
Stock V. IngHSf and falling back on the contract 
alone there is nothing else to indicate that the 
wheat not finally appropriated to the contract is 
to be at the buyer's risk. It is said that this con- 
struction deprives the letters f.o.b. of any operation 
in this particular contract That, however, is not 
the case, as the words mean, at all events, that the 
cargo is to be placed on board free of expense to 
the buyers ; and, further, that it would be at their 
risk should there be any interval between the com- 
pletion of the lading and the payment of the price. 
And it does not follow that because under difierent 
circumstances the words would have a more ex- 
tended meaning that the fair construction of the 
contract should be altered in order to give these 
words the same meaning as they would have if the 
bargain were different. 3. I have last to consider 
if any understanding that the buyers were to under- 
take the risk of the wheat put on board whilst the 
cargo was being loaded is established by evidence 
outside the written contract. As I have already 
pointed out, this was the question upon which the 
conflict of judicial opinion in Anderson v, Morice 
chiefly arose. In this final step, as at each pre- 
ceding step in this inquiry, I have had much diffi- 
culty in coming to a decision, and I recognise the 
force of the observations of the Master of the Rolls 
in Stock V. Inglis (12 Q. B. D., at p. 61)—" In my 
opinion it is the duty of a Court always to lean in 
favour of an insurable interest if possible, for it 
seems to me that after underwriters have re- 
ceived the premium the objection that there was 
no insurable interest is often as nearly as possible 
a technical objection, and one which has no real 
merit, certainly not as between the assured and the 
insurer. Of course we must not assume facts which 
do not exist, nor stretch the law beyond its proper 
limits; but we ought, I think, to consider the 
question with a mind, if the facts and 
the law will allow it, to find in favor 
of an insurable interest" Hitherto on 
thiis branch t>f' the case I have been 



endeavouring to ascertain the intention of the 
parties to the contract from the writing itself with- 
out the aid of extrinsic evidence. If the conclusion 
to which I have come, looking at the writing alone, 
is to be altered it is by the following passage from 
the evidence of Mr. Glyde, one of the members of the 
firm of Morgan, Connor and Glyde. After being re- 
ferred to the letter containing the seller's offer of the 
wheat, he says : '* I accepted that offer on behalf of 
our firm verbally. Before the 31st March the Duke 
of Sutherland had arrived at Timaru, and I then 
intimated to Mr. Stead (the agent and manager for 
the sellers) we should require cargo. He asked about 
the insurance— if I was going to insure there or in 
Adelaide — and I caid " we insure everything in 
Adelaide." He urged me to insure in Now Zealand, 
as he was director of the Union Insurance Company. 
The question arose when the wheat would be at 
our risk. One day a lighter load of wheat going 
off to the Duke of Sutherland got wet, and Stead 
wanted me to take this wheat, stating it was at 
my risk when it went off the wharf into the 
lightera I said * No ; the wheat is not at my risk 
until it gets on board ship. I refused to have 
any responsibility on wheat until delivered on 
board ship, and then he said — < If you had insured 
in my company the risk would have been covered 
from shore to ship,' and asked — * Will that be the 
case with the insurance you have effected ' I said 
*No.' We did not accept the wheat that was 
damaged in going off.' " Now as to the effect of 
this evidence it must, I think, he admitted that if 
we had to find out what the bargain really was 
without the writing, Mr. Glyde's evidence would 
be most cogent to prove that the wheat was at the 
buyer's risk as it went on board. But we have not 
to deal with secondary evidence. We have the 
seller's offer, which (if the construction previously 
placed on it is right) did not impose any risk on 
the buyer until the cargo was complete. Mr. Glyde 
says — " I accepted that offer," and he says no more. 
Next, did the conversation as to the wheat damaged 
in the lighters vary the contracts) The seller 
argued that the risk began in the lighters. 
<'No," said the buyer, "the wheat is not at 
my risk until it gets on board ship." 
This was really an argumentative admission with 
respect to a point not at that moment in con- 
troversy. A very little more said on either side 
would have altered the case. But we have to 
deal with what actually happened, and I fail to find 
in this conversation, as narrated by Mr. Glyde, 
any intention to yary the bargain, any proposal or 
acceptance of a new term as to property or risk 
And yet it is plain enough that if we have already 
come at its right meaning the contract failed to 
express what the parties intended it to mean and 
what they both thought it • meant. Let us, then, 
look back at the writing once more to see if what 
Mr. Glyde says throws additional light upon it 
The letters f.o.b. are symbols of^a term of the 
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bargain not expressed in words, which do not 
explain themselves, and the meaning of which mast 
be ffot at in some way ontside the docnment. Up 
to tins pointy in trying to ascertain the meaning, I 
have confined myself to English mercantile usage, 
proved so often that jadiciid notice is taken of it. 
It was, as I have said already, competent for the 
plaintiffii to prove (if they could, and as they did 
not) a trade asage wide enough to cover the mean- 
ing they contend for ; or, as in Stock v, Inglia, a 
coarse of dealing from which that meaning might 
be interred. Lord Justice Baggallay says the 
letters mean what the plaintiffs say they mean, 
and the sellers and buyers might certainly use 
them and prove that they used them in that 
sense. Is it proved that they did) It is not 
proTed that they used or did not use words when 
they were making the bargain declaring that 
such was the sense in which the letters f.o.b. 
were employed. But in carrying out their con- 
tract they acted as if that was their understanding 
of the meaning. As in Anderson v. Morice^ the 
buyers insured the wheat so as to cover the risk 
during the loading, and paid for it when it was lost. 
And we hare an additional fact (which was absent 
in Andiraon v. Moriee) in Mr. Glyde's admission to 
Mr. Stead during the loading that he understood 
the wheat to be at the buyer^ risk as it was put on 
board — an admission, moreover, made ante litem 
motam. We do not know if this admission was based 
upon a trade usage, or upon previous dealings 
between the parties, or upon words used whilst the 
bargain was still in treaty — either of which might 
have been decisive as to the meaning the parties 
placed upon the term. But evidence of the usage, 
the course of dealing or the words, if such had been 
given, would only have been relevant to show (as 
might have been shown in other ways) the sense in 
which the letters f.o.b. were made use of. Is there 
any good reason why the admission may not be 
^ used for the same purpose, although we do not 
know the preliminary facts upon which the admis- 
sion was based 1 If I had to ascertain from a jury 
the meaning of the letters f.o.b., as used in this 
contract, how could I withdraw from their con- 
sideration the admissions and acts of the parties as 
evidencing that the letters had the sense contended 
for by the plaintiffs 1 Can I act on that evidence f 
It was not only not contradicted, it was not 
challenged on cross-examination, although led for 
the purpose of showing the intention of the buyers 
and sellers with respect to the risk. I find, there- 
fore as a fact that the letters f.o.b. in this particular 
contract were used with the meaning that the bags 
were to be at the buyers* risk immediately they were 
put on board, and it follows that the buyers had an 
insurable interest. 
Judgment for the plaintiffs. 



VICTORIA. 



SUPREME COURT. 

SiTTiHos IN Equity. 
(Before His Honor Mr. Justice Mole^worth.) 

Se Andbbw SuroLAiB. Oct. 2. 

Insolvency Statute 1871 {Ifo. 379), sec 66— A judge 
sitting in Chambers has no power under see. 56 to 
appoint a new assignee to an estaU in the went of 
the death 0/ the first assignee. Such applicatiotk 
ought to he made to a judge sitHng as a Court— 
On an application for confirmaHon of a eerHfieate 
of discharge notice should be given to the official 
assignee. 

Mb. Dufft had made an application for confirma- 
tion of a certificate of discharge granted in 1869 
to Andrew Sinclair, of Pitsroy, batcher. 

His Honor said that in 1869 Sinclair seques- 
trated his estate. No creditors proved debts on the 
estate. A certificate meeting was afterwards held, 
at which there was no opposition to the grant of 
the certificate, but the certificate was not con- 
firmed by the Supreme Court. The insolvent after- 
wards acquired property, but he had lately become 
embarrassed in making title to it, as he did not have 
a certificate of discharge from his debts, and he now 
desired that the grant of his certi6oate should be 
confirmed nunc pro tunc In his affidavit in sup- 
port of the application the excuse he made for 
not obtaining confirmation of the certificate was 
that his attorney advised him that it was not 
necessary. He (the judge) required an affidavit 
as to who this attorney was, and the insolvent 
made an affidavit that it was Mr. H. W. Tamer, 
of 51 Little Collins-street east. He had directed 
his associate to write to Mr. Turner asking for his 
statement, but Mr. Turner had returned no answer. 
Under these circumstances he would take the excuse 
of the insolvent for not having obtained confirma- 
tion of the certificate. But there was another 
question involved in the application. It was usual 
in these cases to require notice to be served on the 
official assignee. There was no rule of Court 
requiring such notice to be given, but it was con- 
sidered convenient, in the interests of the creditors, 
that notice should be given to the assignee, and that 
was the established practice. In this case the 
assignee first appointed, Mr. Goodman, had died, 
and an application was lately made Up Mr. Justice 
Williams for the appointment of another assignee 
in his place. This application was made in Cham- 
bers, and an order was made in Chambers appointing 
Mr. Jacomb as assignee in place of Mr. Ooodman, 
and notice of this application had been given to 
him. The sections of the Insolvency Statute, No. 
273, relating to the appointment of assignees pro- 
sented some difficulties. Section 50 empowered 
the Chief Justice to appoint effioial assignees 
generally, and he might, in ease of death or ronff-.^ 
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nation of an assignee, appoint another in bis place. 
This section appeared to refer to the appointment 
of a8sign<)e8 generally as such, and which was con- 
sidered to be within the special province of the 
Chief Justice. But section 56 gave to the Court 
power to appoint a new assignee to any estate in 
the event of the death of the first assignee. In this 
case, if the appointment of Mr. Jacomb had been 
made by Mr. tfastice Williams, sitting as the Courts 
it would have been good, but at the time he made 
the appointment he was only sitting as a judge in 
Chambers. He therefore did not think that the 
appointment of Mr. Jacomb. was valid, and that 
an application should be made to the Court for 
the appointment of an assignee, and when that 
appointment was made notice of the application 
for confirmation of the certificate should be given 
to him. 

Mb. Woolf, in the absence of Mr. Duffy, now 
applied that Mr. Jacomb be appointed assignee. 

His Honor granted the application. 

Solicitors, Wybtf/m and Son, 

Haskeb t. Suhhbbs. 
Assignee agamst wife qf insolvent — Evidence neces- 

%afry where wife of insolvent claims to be entitled 

to money in a hank in the name qf tJie husband 

— Of crops upon kmd apparently farmed by tlie 

husband. 

This was a suit by John Hasker, as assignee of 
the insolvent estate of Albert Summers, a farmer 
near Newbridge, to have it declared that certain 
land held by Mrs. Mary Summers, the wife of the 
insolvent, belonged to the estate. 

Mb. M*Dbbmott and Db. M'Inbrmbt appeared 
for the plaintiff; Mb. HiGoiNSand Mb. Isaaos for 
the defendant 

His Honob, in giving judgment, said : This is a 
suit by Mr. Hasker, assignee of Mr. Albert Sum- 
mers, an insolvent, against Mrs. Mary 
Summers, the wife of Albert Summers, 
seeking to have it declared that the defendant 
ii a trustee for the plaintiff of certain land trans- 
ferred on October 15, 1883, by Mra Hannah 
Summers, the wife of a brother of Albert, to Mary, 
or that the said transfer was void as against the 
plaintiff. The land, prior to February 1, 1881, had 
been the property of the insolvent, who held a 
certificate of title, and who then assigned it to 
Hannah. The history of that transaction appears 
in a statementof Mr. Roseman, an agent of Hannah, 
which Uie parties have consented that I 
should receive in evidence without examining him 
(an arrangement of which I disapprove). According 
to him Hannah had become a creditor of Albert 
for X235, and on February 1, 1881, he as for that 
price sold it to Hannah, who obtained an absolute 
certificateof title; tbataheverballypromisedhimthat 
he ahoald be at liberty at any time afterwards to 
get aretranrfer of'the land upon payment of the 
IMdncipal mm and inteveat at 6 per cent; that she ' 



leased the land to him for £20 a year, and he occu- 
pied it, paying neither rent nor interest, and was 
otherwise indebted to Hannah ; that Koseman was 
threatening to sell the land and get paid, but 
that he received £310 purchase money from 
Lament, a solicitor,^ who prepared as for that 
price and a few shillings a transfer from 
Hannah to Mary. The detailed account shows 
how the sum was made up, debiting Albert with 
£235, renc at £20, an acceptance and interest, 
giving credit for Albert's labor for Hannah's hus- 
band, and some cash and bac^. That price, £310, 
actually paid is marked as having been in fact 
paid by £265, a cheque of Albert on the National 
Bank of Australasia ; £40, a cheque of Mr& Buckley, 
handed by Albert, and which cheque was afterwards 
paid by Albert's cheque to Mra Buckley, and £6 
which Mary alleges she borrowed from her sister, 
Mrs. Williams, but was actually paid by Albert 
Albert was unable to pay his debts from 1880. He 
voluntarily sequestrated his estate on December 
28, 1883, about two months after the assignment 
by Hannah to Mary. The bill charges that the 
assignment from Albert to Hannah was made 
with intent to defeat and delay his creditors, and 
that the consideration, £235, was not, in fact, 
paid, and that Hannah held the land on some 
trust for Albert. I think that assignment 
was an honest but mijisstated transaction, according 
to Boseman's statement a security for a debt. I 
rather think, it being apparently an absolute 
assignment with verbal promise to reconvey, was a 
scheme to conceal Albert's virtual equity of redemp- 
tion in his subsequent dealings. The defendant's 
counsel have argued that the verbal promise to allow * 
redemption was inoperative as against the law of 
perpetuities on the authority of the London and 
South Western Railway Company v. Gourm, 20 CD. 
562, in which it was held that in a conveyance 
in fee, containing a covenant that the purchaser, 
his heirs, and assigns would at any time reconvey 
to the vendor on payment of the purchase money, 
the covenant to reconvey was not binding on the 
assignee of the vendor ; that was not a decision that 
the covenant was void against the vendor, I have 
no doubt that, according to the facts, a court of 
equity would hold Albert entitled to redeem against 
Hannah; at all events, it is plain that Hannah 
conveyed to Albert's wife the debt, as his nominee, 
from a right of redemption recognised, because she 
got the debt due to her paid. There is no allega- 
tion that she had any wish to benefit Mary. The 
land was about double the purchase-money in the 
deed of October 15th, 1883. I do not think that 
Hannah and Mary had any communication in the 
matter. The case made by the defendant is that 
Albert, in this purchase from Hannah, acted as her 
agent, and bought in fact with her money, and so 
he says. Hannah is said to be in a state of health 
disqualifying her from giving evidence. Lament, 
ordinarily Albert's solicitor, acted inj^reparinff the 
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transfer instructed hj bim, only without communi- 
cating with Mary. After the insolvency he, as 
requested, prepared a bill of costs due by her, and 
waspaid by his cheque. Roseman does not appear to 
have met Mary in the transaction, or to have sup- 
posed it to be hers. She says she borrowed the £60 
nrom Mrs. Buckley. Mrs. Buckley is not called as 
a witness. She says she borrowed £5 from her 
sister, Mrs. Williams, who is not called. The bulk 
of the purohase-money, £810, is distinctly traced 
to Albert's bank account. But she and he sought to 
meet this by saying that Albert was her agent, 
acting by her directions, and with money virtually 
furnished by her ; that the money in the bank to his 
credit was, as to the greater part of it, virtually 
hers; that it represented wheat, the produce of 
land virtually hers. We have a great many of 
these cases latterly, of husbands carrying on deal- 
ings in land or trade in which all the world sup- 
posed they were principals, but in which the wives 
come forward to claim property as acquired by the 
husbands as their agents really advised by them : 
and if they both swear strongly it is thought very 
harsh to disbelieve them. As to Mary's land and 
wheat, we have a long story. He had freehold 
estates, which by a voluntary conveyance 
in 1862 he granted to trustees for her separate 
use for life, without powers of anticipa- 
tion, with powers of leasing, exchange, d^s. ; 
remainder to himself. Of the trustees two 
have died, the third is mentally incompe- 
tent. As far as I see the world saw this 
settlement was never acted upon. He acted as sole 
owner, made leases, got the rents as to a tenant 
named Malone, brought some action for damages, 
received and kept £30. As to a Mr. Whittaker, 
similarly, he got rent ; she says all as her agent. 
At all events he got the produce of her property 
and maintained her, and according to Caton v. Bide- 
out (1 M. & G. 589), and various other cases, was 
not accountable for past receipts. There were 
various and rather complicated transactions about 
this' settled land. He raised money on the security 
of it from a bank, his interest was sold under 
an execution for his debt, and bought by a trustee 
for her. The land was bought under the Transfer 
of Land Act, and with her concurrence a certifi- 
cate of title to it was issued in November, 1882, 
to Mr. Sharp, a nephew of Albert's, when the 
settlement, being voluntary, might have been de- 
feated at her. pleasure. Yet she might, as a trustee 
for I know not whom, have retained a power of claim- 
ing the land as hers. They say that, in fact, 
Albert farmed a portion of it as a trustee for her, 
and that wheat representing part of the £3 iO grew 
upon it. There was another farm rented from Mr. 
Thompson, as Albert and Mary say, apparently by 
Albert, but really as a trustee for her, and he had 
other land in the neighborhood confessedly his. He 
was the apparent t^iant and owner of all equally. 
Thompson has not been produced to say he knew 



any thing of Mary. Albert worked with his own 
hands on all, and from the quantity of wheat must 
have had other labor. Perhaps, upon inquiry, they 
might say they had accounts between them of all 
this ; that as her agent he charged the settled and 
Thompson's land separately with labor bestowed 
on them, and devoted the wheat aooordiog to the 
land producing it. Albert and Mary are fortified 
so far by the cheques, &a, as to the connection 
between much of the money in the bank, that it 
was produced by a bill of a mill, representing 
probably some wheat I think as to these oases 
made by wives as to the apparent property of 
their husband's money in bank to their 
credit or crops upon land apparently farmed by them 
that they should to prevent distrust and to obtain 
credence furnish accurate evidence besides their 
own. I have very positive e?dience, produced 
in the awkward form of a rebutting case, from 
several neighbours, who observed the three lands 
in' Albert's occupation, that all, or nearly all, the 
wheat produced at the time was not from the 
settled, or Thompson's land, but from that un- 
doubtedly Albert's. I am unable to form any 
decided opinion upon this last rather complicated 
matter. If any of the dealings involved the pay- 
ment to the wife of a supposed debt of the hus- 
band, she would find herself involved in the 
doctrine of preferential payments. The insolvent, 
in his schedule, described having assets £142 ; his 
unsecured debts, £750. The assignee, the plaintiff 
says, has got hold of assets (£800), but on the 
other hand, he is sued by a nephew of the 
insolvent as for £2000 — ^I suppose in regard to 
what he has taken as assets. The answer 
puts forward no claim as against redundant 
assets. A pretty large margin should be left 
for assignees' costs, and I do not think it neces- 
sary to provide for defendant's claims on a 
surplus. In regard to the possibility of my 
having misconceived defendant's rights, and of her 
being disabled by poverty from brizigiog forward 
witnesses to support them, I shall not give costs 
against her. I shall declare that the transfer of 
the 15th October, 1888, in the bill mentioned, 
made to the defendant, Mary Summers, should 
enure to the benefit of her husband, Albert 
Summers, and that the property in the allotments 
therein mentioned was subject to his debts, and 
should be held to pass to the plaintiff, John Hasker, 
as his official assignee in insolvency, for the benefit 
of his creditors, and order that the said defendant 
execute a legal assignment of the said lands to the 
plaintiff, so as to make him the registered proprietor 
sad owner thereof, the form of transfer to be ap- 
proved by the chief clerk in case the parties differ, 
with liberty to apply ; and order that further pro- 
ceedings, so far as relates to form and manner of 
procedure, be continued, and oon<duded as if oom- 
menced after the oommenoement of the Judioatore 
I Act, r^ • ' ' T 

Digitized by VrrOOQ IC 



82 



THE AUSTRALIAN LAW TIMES. 



riroTiB Of OAJon 

L OcMltb,1884. 



EgUITT JUBISDIOTION. 

(Before His Honor Mr. Justice Molesworth.) 

WisBKY V. Churchman. Sept. 22. 
Land Act 1869 (-A^o.360), sees. 20 and 21— Partner- 

ship in selecttona — Partnership in prodtice, 

Mk. a'Bsok&tt for plaiatiff. Mb. Higoiks and 
Mb. Wkioall for the defendant. 

This was a suit by Wm. Wisbey, as administrator 
of the estate of John Wisbey, deceased, seeking to 
have it declared that a partnerahip had existed 
between John Wisbey and the defendant Church- 
m in in reference to some selections at Lai Lai. 

His HoNOB said : In 1874, at the same time the 
defendant Mr. Churchman, Mr. John Wisbey, and 
Mr. Duncan made selections of adjoinin<^ lands 
in the district of Lai Lai, each about 319 acres, 
uuder the provisions of the Land Act 1869, the 
defendant took allotments 116 and 117, Wisbey 
115, and Duncan 114. Leases were issued to these 
licensees August 1, 1877. On May 5, 1880, 
Wisbey, as for X675, assigned lot 115 to Duncan. 
The case presented by the bill seeking to establish 
a partnership between defendant and Wisbey, is 
that the three selected together under an agree- 
ment ; that defendant and Wisbey should supply 
labor for improving the selections, and Duncan 
m ike all advances for payment of rent and pur- 
chase of materials; that immediately after the 
selections defendant and Wisbey began working on 
the allotments, fencing and improving, working 
together at different times on all the allotments, 
and obtaining money for materials, and food, and 
other requirements from Duncan, with whom neither 
bad separate dealings, and who paid all the license 
fees. The bill then states that after the issue of 
the leases it was agreed between the three lessees 
that the accounts between Duncan and the other 
two should be adjusted by Wisbey transferring to 
Duncan the lease of lot 115, and that defendant and 
Wisbey agreed between themselves that in con- 
sideration of Wisbey discharging their indebtedness 
to Duncan by the transfer Wisbey should have an 
equal share with the defendant in lots 116 and 117, 
and that they should carry on business thereon in 
piirtnershipi and that they did accordingly. The 
defendant's case denies all this. He says that he 
selected lots 116 and 117, worked on them, entitled 
himself to the hase, and was never a partner of 
Wisbey. Defendant was married to Wisbey 's 
siKter. He admits that between 1874 and 1877 
th^y worked sometimes together, sometimes sepa- 
rately, on their respective allotments as an exchange 
of friendly offices. He says that he had nothing 
to do with the bargain between Duncan and Wisbey, 
which regarded claims for labor of Wisbey upon 
Duncan, and some claims for wages of dummyism, 
which Duncan repudiated. He admits that Wisbey 
lived on the land with him, and was supported like 
a member of his family, and did some trifling work 
od the land, but he says he had fallen into bad 
health and oould do but little, never as owner or 



partner, and was maintained as a matter of charity 
not of right Wisbey died September 11, 1883, 
This suit was commenced April 2, 1884, by Mr. 
William Wisbey, as his administrator. Plaintiflfs 
principal witness as to the earlier transactions 
is Duncan, whose story is very different from 
the case made to the bill. He says the three 
agreed to select land ; that Wisbey and 
defendant did not want more than 100 acres each, 
and they agreed that he should have all the rest of 
the selection, he paying all rents and improve- 
ments; that he paid sums, four for lots 114 and 
115, all licence fees for 115, and five for 116, some 
directly, some by settling accounts ; that in January, 
1874, he saw defendant and Wisbey working 
together sowing on lot 117, and preparing to put 
up building ; that he was absent some time, and 
returned to live on his selection 114, on which no 
work had been done, when they were working 
together on 117, on which they had all the improve- 
ments ; that he then directed them to fence 115 ; 
that they did part, he the rest; that they did 
nothing on 114 ; that they worked on 117 and 116 ; 
that he and his family were there from 1875 ; that 
he advanced them money, and from time to time 
paid them for their labour. But on cross-examina- 
tion it appeared that his actual dealings and pay- 
ments were generally with Wisbey, but he says that 
he settled accounts produced for 1875 and 1876, 
some definitely for work and materials on allot- 
ments other than 114, and that he paid the money 
on a table before both. He kept the accounts. He 
regarded himself as dealing with them jointly. 
Then as to the transfer from Wisbey to him, all the 
direct dealing was between him and Wisbey, though 
he thought the defendant approved of it. When 
he asked for a settlement about the leases they both 
first totally denied his rights. He asked then for 
what he expended. Wisbey afterwards told him 
he had talked over with the defendant, and would 
try to settle. He says that the £675 was little 
morejthanhehadexpendedandlaboronll6, 117, and 
115. That part of the arrangement with Wisbey in- 
cluded his giving up his claim to 116 and 117. This 
evidence of Duncan would, if adopted, show an illegal 
joint contract as the basis of the dealing on acquisi- 
tion of 116 and 117, discharge of Duncan*s claim 
by Wisbey and defendant, Wisbey's title being a 
continuance of the illegal dealing, and the partner- 
ship afterwards in a great degree a continuance of 
the joint dealing originating in the illegal bargain. 
T would certainly hold that the original illegality 
should preclude plaintiff from claiming the 116 and 
117 land. As to produce of that land, if de 
facto partnership property, I should be embarrassed 
as to giving relief as to it. The plaintiff's case as 
to the original joint speculation is a good deal for- 
tified by defendant's wife having cooked tor men 
employed generally on the allotments, and paid by 
Duncan. There is a letter from him to Duncan^ 
in the names of both Wisbey and def endantJune 
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3y 18?5y which looks as if they were both in a man- 
ner in his employment, and guarding a common 
interest. It informs him of the danger of loss of 
all the block by neglecting improvements, and 
asked his directions as to what fences should be 
put up, saying that they would not like the wall . 
elsewhere, as they were holding blocks of selected 
land ; that they were very hard up for mbaey, 
and could not buy horse food. As a letter 
from defendant it was quite inconsistent with the 
independent position which he says he held with 
Duncan. He was not asked to explain all this. 
There is nothing very clear as to partnership or no 
partnership ia the manner in which Wisbey lived 
with defendant's family. To the world generally 
defendant seemed sole manager and owner. A very 
strong point in favour of the partnership was that 
in August, 1877, just after the issue of the leases, 
a joint. banking account was opened in the names 
of defendant and Wisbey, on which they both drew. 
The defendant afterwards mortgaged 116 and 117, 
and brought the mortgage money into that account. 
Defendant says Wisbey put in £20 only by way 
of safekeeping, having no account of his own, and 
other moneys after, and that other money was 
lodged by Wisbey merely as his messenger ; that he 
drew the £20 out. Defendant knew all about the 
iteoQS of this account, the plaintiff nothing. If the 
defendant's assertion is true, he should be able, 
item by item, to show how the £20 went, and 
throughout by whose cheques the account was 
drawn upon. In February, 1882, that account 
was closed, the balance being brought to defend- 
ant's Fole account. That would appear to show 
that Wisbey renounced all claim upon it, but the 
defendant gives no evidence of the manner of that 
transaction, which he knew all about, the plaintiff 
nothing. There is evidence about 1878 of a waggon 
puichased, and having, or being intended to have 
the name of Churchman and Wisbey upon it, but 
there is nothing distiuct in it. There is more evi- 
dence of Churchman's name only being on it. There 
is evidence of goods having been furnished to 
Churchman and Co., very material as affecting the 
defendant. The plaintiff himself gives evidence 
that in October, 1881, he was at the residence of 
his brother and the defendant, when the defendant 
told him to write to the place, on 116, where his 
brother and the defendant lived, and defendant told 
him to address letters to Churchman and Co., and 
gave as a reason because they were in partnership, 
and that he was better known, and did the business 
of buying and selling, but they . were halves in 
everything about the place. The defendant denies 
this. It might be a reason for directing Wisbey's 
letters to the care of Churchman and Co. 
That is not what plaintiff said. The 
plaintiff gives^ evidence about a dam, then a conver- 
sation between Wisbey, him and his wife, and 
defendant; that Wisbey said to his wife, '* is not 
that a fine waterhole we have here ; tht^t coet us a 



lot of money. Did it notT (to defendant). De- 
fendant said, '* Yes, but we have the bena&t of it*' 
Plaintiff's wife corroborates him as to thip. Defend- 
ant denies it. His wife was not asked about it. 
There is evidence of several neighbours speaking 
with John Wisbey, and his telling them of his in- 
ability to work, and being a great trouble and ex- 
pense to his sister and her huslmnd, and that but for 
their kindness he would not have known what he 
should have doneforthe last few year& Asa decrepit 
man not worth hia support he might have said this, 
although a partner in farm property. I think 
there is a preponderance of evidence for the plain- 
tiff as to Wisbey's dealing conjointly with defend- 
ant, as to Duncan, and as to their having been 
jointly interested in 116 and 117, and as to their 
having been joined in a banking account. Defend- 
ant denies everything. If the denial had been 
confined to the latter part of John Wisbey's life, I 
should find it hard to say there was evidence of 
continuing partnership. On the whole, I have, 
with very much doubt, come to the conclusion that 
plaintiff, as administrator, should be held entitled 
as a partner. As to relative credibility, plaintiff 
is seeking a property which he will ho*d beneficially 
for a share only, and that, he says, he does not 
intend to keep. Defendant is trying «to keep all 
for himself. In ForUoua v. Oddie (3 V.L.R. 148) 
a similar question as to illegality of bargain cam 3 
before me under the Land Act 1862. I there held 
I could not assist a plaintiff as to title to land. 
The question was raised there as to sharing profits 
of an actual partnership on the land. Here I think 
I should hold plaintiff entitled to half of the partner- 
ship property on the land at John Wisbey's death, 
as his administrator, but I do not think I should 
follow that up as to subsequent produce of the 
land. As to the furniture of the house, I collect 
that John Wisbey came to live with the defendant 
before keeping house, and therefore that the 
furniture was not partnership property. I see 
much probable difficulty in going into partnership 
accounts, and am inclined to let John Wisbey's 
maintenance go against partnership profits before 
his death, and as to debts due to or from the farm 
business at the time of the death I shall leave ihem 
to be set off. Declare that the deceased John 
Wisbey should be deemed to have been carrying on 
an equal partnership business with the defendant, 
Joseph Churchman, at the time of death on allot- 
ments 116 and 117 in bill mentioned, and to have 
been entitled to a moiety of the cattle and other 
live stock, farming plant, horses, drays, carts, and 
farming implements thereon, and also to any 
produce of the said allotments then severed, being 
thereon then, and that the plaintiff, William 
Wisbey, as administrator of the said John Wisbey, 
should now be entitled thereto, or to the produce 
thereof, if sold by the said defendant since. 
Refer it to the chief clerk to take aii account -df 
said cattle, iso., and of the jums lor wlijoh the aedd 

Digitized by VrrOOQ IC 



«4 



THE AUSTRALIAN LAW TIMES. 



rOraS OP 0A8V^ 
Oot. lUb, 1884. 



defendant should be held chargeable in respect 
thereof| and to certify the same, Keser^e further 
directionii and costs. Order that further proceed- 
ings, so far as relates to the form and manner 
of procedure, be continued and concladed as if 
commenced after the commencement of the Judi- 
cature Act 



Ee Hunt (Infants). Sept. 22. 

Itifcmia-^AppoirUmeTU of guuxrdian — Mainienance 

ordered ovA of the ineomef bat not ovi, of the 

corpus. 

Mb. Foblonob applied for an order for the 
appointment of a guardian of five children, whose 
father, Thomas Hunt, had died intestate. His 
widow, who had obtained admioistration to his 
estate, now applied to be appointed guardian of 
the children, and that a sum of money should be 
allowed for their maintenance as well out of the 
oor^TUf as the income of the property. 

His Honob said he would make an order appoint- 
ing the administratrix as guardian, and for payment 
of maintenance out of the income, but not out of 
the0O97>iit. 



Pbobatb Jurisdiction. 

(Before His Honor Mr. Justice Moles worth.) 

Sept. 25. 
In thb Will of Habrinoton. 
PfobaiB'^Where mil U headed A.B.y senior^ and the 

ioiUie ngned A,B., Held, ^ie is a good signature. 

The will was headed as follows : — " This is the 
last will and testament of Abraham Harrington, 
senior." The testator executed the will as ''Abraham 
Harrington." 

Mb. Woolf, for the executors : The Kegistrar 
has taken the objection that there is a discrepancy 
between the name at the head of the will and the 
signature. The word '' senior " is only a mark of 
distinction and is not part of a man's name. The 
will was properly signed. 

His Honor gran^ the application. 

Proctor, Oaunson, 



In the Will of Dawson. Sept. 25. 
Probate-^Where teeiator appoints eosecutors and his 

mdow executrix so long as she remains his 

vndzw probcUe vM he granted to widow with leave 

reserved to the exeeutors. 

The testator by his will appointed certain persons 
executors of his will and his widow as executrix 
during widowhood. 

Mb. a'Bbokbtt applied for probate to the widow 
leaye being reseryed for the executors to come in 
and proYC. 

His Honob granted the application. 

Proctor, Miehiei 



In thb Will of Hassbll. Sept. 25. 

iMtn of administration with an exemplified copy of 

wHl gramted to the att(muyofe^feout9r^Affidaoit 



as to property in the place where probate was 

granted—Administrator of an exemplified copy of 

the will who does not reside within thejurisdi^ion 

must give security. 

Application for letters of administration with an 
exemplified copy of the will annexed to the eldest 
son of the testator. 

The testator resided in Western Australia, and 
by his will appointed his widow as sole executrix 
during her lifetime, and his children executors 
after her death. 

Dr. Dobson for the applicant : The present 
applicant is the eldest son of the testator, and one 
of the executors appointed after the death of his 
mother. The applicant has a power of attorney 
for his mother, and applies Under that power. 

His Honor : The affidavit does not state the 
amount of the testator's property in Western Aus- 
tralia, when probate was granted to his will. 

Dr. Dobson ; There is a general averment that 
the testator had property in Western Australia, 
and the will shows that he had. 

His Honor : I will grant the application, but as 
the applicant does not reside in the colony, and 
apparently has no intention of so residing, I will 
require him to give security. 

Proctors, Klingender, GharsUy and Dickson, 



In the Will of Githknb. Sept 25. 
Probate — Name of executor misspelt in the will — 

Affidavit. 

The testator by his will appointed one Patrick 
Moylon as executor. The executor applied for 
probate under the name of Patrick Mylon. No 
affidavit was filed stating that the applicant was 
the person mentioned in the will. 

Mr AmesS for the applicant. 

His Honor said : 1 must refuse this application. 
I will require an affidavit as to the apf^icant and 
the executor being the same individual 

Proctors, Brown and BUison, 



In the Will of Gordon. Sept, 25. 
Under a will by which no executors are appointed^ 
the Court will grant administraiion with the will 
annexed to a legatee where there are no next-of- 
kin. 

The testator left a will to the following effect : — 
" After payment of my just debts I give £100 for 
the benefit of Court Sherwood Forest, £150 to 
Mrs. Langhorn, and the residue for employment for 
three weeks off and on with^— -." No executors 
were appointed. 

Mrs. Langhorn, with the consent of her husband, 
applied for probate as executrix according to the 
tenor, or for letters of administration with the will 
annexed. 

Dr. M'Inirnet, for the applicant : The affidavit 
of the applicant states that the deceased was un- 
married and left no next-of-kin surviving him in the 
colony of Victoria or elsewhere as he4i2Conned jme. 
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Hi8 Honor said : The applicant is clearly not 
an executrix aeoording to the tenor. As there are 
no next-of-kin I will grant letters of administration 
i*ith the will annexed. 

Proctor, Be8t 



In the Will op Schneider. Sept. 25. 
Probate — Advertisement appearing nine months 

prior to the application. 

Application for probate to the executors. The 
advertisement was inserted in a newspaper nine 
months previous to the application, and no affidavit 
was filed explaining the delay. 

Mr. M^Arthur for the applicants. 

His Honor said : Nine months is too long a 
time to elapse between the advertisement and the 
application. I will require a fresh advertisement 
to be inselrted. I refuse the application. 

Proctor, Gaunson. 



PRACTICE COrCTRT. 
(Before His Honor Mr. Justice Williams.) 

Sept. 5. 

Be O'CONNBLL AND THE TRANSFER OP LaND 

Statute. 
Mandamus — Transfer of Land Stattite 1866 (No, 
301), sec. 132 — Circumstance tmder which the 
Cowrt wiU grant a mandamus calling on the 
Registrar of Titles to call in a certificate of title, 
or to give his reason for not doing so. 
Rule nisi for a rruindamus calling on the regis- 
trar of titles to show cause why he should not give 
his. reasons for refusing to call in a certificate of 
title granted to one 0*Connell for some land at 
Footscray, or why he should not call in the certifi- 
cate. In 1861 a person named Merrick owned 
some land at Footscray. He died in April of that 
year. : By his will he devised the property to his 
wife. In December of the same year Mrs. Merrick 
conveyed to Messrs. Hodgson and others the 
''unsold land" that her husband had owned at 
Footflcray. That conveyaooe was registered. The 
land was afterwards conveyed to other persons, the 
dififerent allotments being specified in the several 
convey ancea Amongst others was one known as 
allotment 20, which had come into the possession 
of an investment society. That society lately 
desired to deal with allotment 20, but then dis- 
covered that a certificate of title to it had been 
granted to O'Connell. It appeared that in April, 
1854, Merrick had entered into a contract to sell 
this land to a person named MK^arthy. This con- 
tract was, however, not registered till the 17th 
July, 187i, and immediately afterwards a transfer 
by McCarthy to O'Connell was given, and the latter 
received a certificate of title, which the registrar 
had since refused to call in, and he had refused to 
give any reasons for his refusal. 

Mb. Hiqgins moved the rule absolute; Mb. 
Wobthington showed cause. 
It mm eontoudjed for ii» r^strar tiiat the 



application should not be granted. Section 132 of 
the Transfer of Land Statute provided that in case 
it shall appear to the satisfaction of the registrar 
that any certificate of title has been issued in error, 
or contains any misdescription of the land or 
boundaries, or that any entry or endorsement has 
been made in error, or that any certificate has been 
fraudulently or wrongfully obtained, the registrar 
might apply to have the^ certificate called in. In 
this case the registrar was not satisfied that the case 
came within any of these provisions. 

His Honor said that he should refuse the appli- 
cation, as it was not proved to him that it appeared 
to the satisfaction of the registrar that the certifi- 
cate had been issued in error, or contained a 
misdescription of the land, or had been f i-audulently 
or wrongfully obtained. 

Rule for a m/andamus discharged, with costs. 



(Before His Honor Mr. Justice Holroyd.) 
Reg. v. Joseph, Exparte Oliveb. Oct. 7. 
Local Government Act 1874 (No. 506), see. 107— 
An election to fiU an extraordinary vacancy 
must be held witlvm twenty-five days of such 
vacancy — " In the Supreme Court" is a sufficient 
headvng in an application to oust a councillor. 

Rule nisi to oust one Jacob Joseph from the 
ofiice of councillor of the west riding of the Shire 
of Lowan. 

The affidavits stated that a councillor, Gavin 
Douglas, whose ierm of office did not expire until * 
the 14th August, 1885, resigned on the 15 th July 
last, thereby creating an extraordinary vacancy in 
the council. An ordinary vacancy occurred on 
the 14th August by the retirement of Councillor 
F. T. Moore, whose term of office had expired. The 
returning officer on the 24th July published a 
notice that a certain election would be held on the 
14th August for the election of two Councillors to 
fill these two vacancies, nominations to be made on 
or before the 29th July. After liiat notice, Oliver 
had a nomination paper sent in, in which he had 
himself nominated to fill the extraordinary vacancy 
caused by the resignation of Douglas. Moore,- 
Joseph, and Jackson were all nominated generally 
in accordance with the form given in Schedule 10 
of the Local Government Act. Oliver then 
served a notice on the returning officer, calling 
upon him to declare him (Oliver) duly elected to 
the extraordinary vacancy as being the only 
candidate nominated. The returning olticer refused 
to do so, and the result of the poll was that Moore 
received 321, Joseph 283, Jackson 100, and Oliver 
17 vote& The returning officer then declared 
Moore and Joseph duly fleeted. 

Sir Bryan O'Loohlen, to show cause, took a 
preliminary objection to the way in which the Rule 
was headed — '* In the matter of the Local Qovem- 
ment Act^ 1874, and of a vaoanoy in the Shire of 
Lowaa''— -and contended that the proDiM^headiBg j 
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was, *^ Reg. on the relation of Joseph^ ex parte 
Oliver " (Beg, v, JoneSy ex parte D^Arcy, 5 V. L. R. 
334 (L). Thifl case was under the 7 let section of 
the Local Government Act, but there was no 
discussion on this point. 

His Honor said : The word '* party" is used in 
that section ; that seems to show that it is a kind 
of suit. I do not see how you can call a '^ relator'' 
a '^ party." The Queen is not mentioned in the 
section. The section givbs the Court power to 
award costs. A '^ party" would have to pay costs, 
but a " relator" would not. * 

Sir Brtan O'Loohlen stated that the objection 
had been taken as one which would affect the 
question of costs, and continued : The Rule is taken 
out under sees. 106 and 107 of the Act. Sec. 107 is 
directory merely. The election is either regular or 
irregular, and if irregular it ought to be set aside 
altogether. 

Dr. Madden, in support of the rule : The only 
candidate properly nominated was Oliver. The 
election, if it ought to have been held for the 
extraordinary vacancy, was not held within 25 
days from the occurrence of the vacancy as required 
by section 107, and the returning oflScer did not 
give the proper notice under section 122, and if 
the rule had been headed, ^* In the Supreme 
Court" merely, it would have been sufficient {Be 
Bell, ex parte Slat&r, A. R. 23rd March, 1861). 

His Honor, in delivering judgment^ said : 
Section 107 of the Local Government Act shows 
that an election to fill an extraordinary vacancy 
must be held within 25 days after the occurrence of 
the vacancy, which was not done in this case, and, 
therefore, 1 think the election was bad. There is 
another difficulty in the matter, viz., that there is 
nothing to show to what vacancy each councillor 
was elected. As there is nothing in the Act to show 
that applications of this kind should have any 
particular heading, I am of opinion that the head- 
ing '* In the Supreme Court" would be sufficient. 
I will make the rule absolute, with ccsta 

Solicitors : For Oliver, Momam^ ; for Joseph, 
LevinsoTi, 



IN CHAMBERS. 

(Before His Honor Mr. Justice Holroyd.) 

Andrew v. Figo and Othrrs. 

Oct. 7. 

C(yimty Court StatutelS69 (FcUbJ^secs. 100, 103. 

A 8uU for redemption in which the sale of the 

Tnortgaged hereditamienta is s&aghJt to he set aside 

is withvn the jurisdiction in equity conferred 

upon the CownMf Court by sec. 100 — A judge 

has a discretionary power under sec. 103, and 

will not order am, action to be transferred to 

the County Cou/rt, if he think it a proper one 

to be tried in the Supreme Court. 

Application under sec. 103 of the County Court 

Statute on behalf of one of the defendants that the 

action be transferred from the Supreme Court to 



the County Court oi^ the ground that the action 
might have been commenced in the County 
Court. 

The plaintiff claimed against Harriette Figg to 
set aside an alleged sale by Edward Figg to her of 
property referred to a mortgage, and to have an 
account of what, if anything, was due on an equit- 
able mortgage alleged by Edward Figg to be made 
between one Robert Andrew and Edward Figg, 
and to redeem the property comprised therein or to 
set aside the said equitable mortgage ; and for an 
injunction to restrain Richard Gibbs, the Registrar 
of Titles, from issuing a certificate of title to 
Harriette Figg in respect of the land comprised in 
the mortgage. 

It was contended on behalf of the applicant that 
this was a redemption suit or action, and 
should have been commenced in the County Court, 
as the value of the property was under £200 
(County Court Statute, sec. 100, sub-sec. (iii.) ; 
Pov)eU V. Boberts, 39 L. J. Ch. 44); and that a 
further ground for transmission was that the 
plaintiff was without means. It was contended 
on behalf of the plaintiff that the County Court had 
no jurisdiction, as part of the application was to set 
aside a sale. 

His Honor said : This is an application under 
sec. 103 of the County Court Statute 1869 to have 
an action transferred to the County Court, and the 
question arose as to whether the County Court had 
jurisdiction to try an action of this character. The 
case of Powell v. Boberts was cited, in which it was 
decided that the County Court has jurisdiction. I 
do not say that I differ from that case, but a judge 
has a discretion as to whether he will order an action 
to be transferred or not (Lirifordv. Gitdgeon, L. R. 
6 Ch. App. 359). In this case I am not certain 
whether an injunction ought to be granted against 
the Registrar of Titles, and the question as to 
whether the registrar is a necessary party is one of 
some difficulty. Under these circumstances I think 
the action afit one to be tried in the Supreme Court 
The affidavit says that the plaintiff is a person of 
no means ; if the applicant had wished to have the 
action transferred on that ground he should have 
applied under section 43 of Uie Act. I dismiss the 
application without costs. 

Solicitors : For plaintiff, Pentland and Boberts; 
for defendant, Croker, 



(Before His Honor Mr. Justice Higinbotham.) 
Paterson v. Luke. Oct. 11. 

Interrogatories — When a party objects to answer an 

interrogatory on the ground th>at it may tend to 

criminate him, he must do so on oath. 

Summons on behalf of the plaintiff for leave to 
deliver interrogatories on the defendant 

The interrogatories were as follows : 1. Did you 
at any time, or did any person or persons for you 
and by your instructions, print or cause to be 
printed certain slips reproducine^n article set 
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forth in the Gippsland Mercv/ry newspaper, pub- 
lished on the 26th June, 1883, under the heading 
of A Personal Explanation." 2. Did you or did 
any person or persons for you and by your instruc- 
tions post or affix or cause to be posted or affixed 
the said printed slips containing the said article, or 
any of them, upon divers places at the sheep and 
cattle sale yards at Flemington during the month 
of August, 1883. 

Db. Madden in support of the summons : The 
action is one for libel contained in a newspaper 
published by the defendant on the 2nd October, 
1883. The slips, which were a reprint of an article 
which appeared in the same paper of a previous 
date, were posted on the fence of the Flemington 
Cattle Yards in August, 1883. The interrogatories 
asked for are for the purppse of showing malicei 

Mr. Box objected to the interrogatories on the 
ground that the answer might tend to criminate the 
defendant The slips have no printer's or pub- 
lisher's name on them, and so the defendant, if he 
answered the interrogatories in the affirmative, 
would lay himself open to a prosecution under the 
Printers' and Newspapers' Statute 1884. 

His Honor said : Smith v. Potoell (10 Y. L, R 
79 (L) ) settles the practice on this point. If a 
person sought to be interrogated objects to answer 
on the ground that the answer may tend to crimi- 
nate him he must take the objection on oath. The 
defendant has not done so in this case, and conse- 
quently his objection cannot be heard. I allow 
the interrogatories asked for. The interrogatories 
must be answered. 

Solicitors : For plaintiff, Vatighan and Derham j 
for defendant. Smith. 

(Before His Honor Mr. Justice Molesworth.) 

Hayes v. Wilsok. Oct. 15. 

Judicatfwre Act 1883 (No. 761), 8ec. 41. RiUea of 
Supreme Court 1884, Order XVL, r. iO— Ser- 
vice of notice of a decree upon interested per- 
sona rending out of the jurisdiction. 
Application to serve notice of a decree upon 

two persons interested who were residing out of the 

jurisdiction. 

The question was as to whether there was any 

power to serve such notice upon persons out of the 

jurisdiction of the Court 

Reference was made on behalf of the applicant 

to the Judicature Act, sec. 41 ; Rules of Supreme 

Court 1884, Order XVI;, r. 40 ; and to Strong v. 

Moore, 22 L. J. Ch. 917. 
His Honor said : I will grant the application. 

As the parties sought to be served reside in Sydney, 

I will fix six weeks as the time within which they 

may apply to vary the decrea 

Solicitors : Crisp, Lefwis and Hedderwick. 

(Before His Honor Mr. Justice Holroyd.) 

RopsB V. Williams. Oct. 16. 

InkfrogakyriM-^Where in tm action for Kbel inter- 



rogatories are delivered by the plamtiff as to the 
puhlicaUon, dtc, the defendant cannot insert in his 
answervng affidavit matters which are intended as 
ajustijication for his conduct. 

Summons on behalf of the plaintiff calling upon 
the defendant to show cause why he should not 
give further and better answers to certain inter* 
rogatories. 

The action was for libel, and the plaintiff de- 
livered interrogatories to the defendant concerning 
the publication, (be. The defendant in his answer- 
ing affidavit stated that he did publish, <ba, <4n 
consequence of a violent, untruthful, and slanderous 
attack made by the plaintiff upon me reflecting 
on my honesty." 

Mb. Isaacs, in support of the summons : The 
defendant has given reasons for his action in his 
answering affidavit. This insertion of reasons is 
an excess, and therefore there is an omission to 
answer sufficiently and satisfactorily {Peyton v. 
Harting, L. R. 9 C. P. 9). 

Dr. Quick, to oppose, contended that the answers 
were mere explanations of the defendant's conduct, 
and as such ought to be inserted. 

His Honor said : The defendant is asked a 
simple question. I do not think it is proper for 
him to add the justification in his answer. I do 
not think these answers are explanations. The 
plaintiff wants merely to know the fact as to 
whether the defendant did publish these matters or 
not I have power either to order the defendant 
to give a better answer before a given time, or to 
order that the defendant be orally examined before 
myself or the Frothonotary. 

Dr. Quick said that to avoid costs he was pre- 
pared to amend the answers by striking out the parts 
objected to. 

Mr. Isaacs consented. 

His Honor then said : The answering affidavit 
is to be read as if the parts objected to were struck 
out. Costs to be costs in the cause. 

Solicitors : For plaintiff, Cleverdon for Broum 
and Ellison ; for defendant^ Hornby for Crabbe, 



Oct 10. 
Union Bank v. Binberman. 
Common Law Procedure Statute 1865 {No. 274), 
sees. 331, 334, 336, ZZ9^l7nprisonmentf(yr Debt 
{Amendment) 1865 {No. 292), sec. 2'-Common 
Jjow Procedure {Amendment) 1865 {No. 290), 
sec. 4 — A unit qf '< capias ad respondendum" carir 
not be issued txfter judgment — A writ of ''capias 
ad satisfaciendum" may be isstied, but no one can 
be arrested on it — The word ''capias" in see. ' 
339 of Act No. 274 is a writ qf "capias ad 
respondendum " only. 

Summons on behalf of the defendant to set aside 
an order of Mr. Justice Holroyd's to hold the de* 
fendant to bail* 

Mr. Hodoss, in support of the summons ; The 
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objection to the order is that no person can be 
arrested upon Tnesne process after judgment has 
been signed (Common Law Procedure Statute, sees. 
3!5l and 334). This has been done in this case 
after final process. [His Honor : Is it not under 
sec. 336 1] No ; the order is to seize him and hold 
him to bail. The praecipe shows that it is not that 
form of writ. This writ is not to take the body of 
the defendant ; but that ^* you take him and hold 
hid to bail" This order has not been made under 
the terms of sec. 2 of the Imprisonment for Debt 
(Amendment) Act. This writ is a writ oi capias ad 
respondendum and not a writ of capias ad satis- 
faciendum. This is shown by the amount on the 
writ being only the amount of the debt and not the 
amount of the judgment Wherever the word 
capias is used in the books it means capias ad 
respondendum^ and wherever capias ad satis- 
fadendwm is meant they always give the addition 
" ca. sa» 

Mr. Hamilton, to oppose : The writ was intended 
to be issued under sec. 336. Sec. 339 provides that 
every writ of capiat shall be in the form of the 31 st 
schedule, and makes no difference between the two 
writs of capias. In England two forms of capias 
are given. Sec. 2 of the Imprisonment for Debt 
(Amendment) Act is at variance with sec. 336 of 
the Common Law Procedure Statute. Sec. 4 of 
the Common Law Procedure (Amendment) Statute 
provides that '^ no act passed during the last pre- 
ceding session shall operate as a repeal by implica- 
tion of any enactment in force at the time of the 
coming into operation of such act," so that sec. 336 
of the Common Law Procedure Act is not re- 
pealed. 

His Honob said : This is a summons to set 
aside a writ, and that the defendant, who was 
arrested on such writ, may be forthwith tliscbarged 
out of custody. The writ was defended under sec. 
336 of the Common Law Procedure Statute as a 
writ of capias ad satisfaciendum^ and it was urged 
that every writ of " ca. «a." must be in the form 
given in the 31st schedule. It appears that a writ 
of ^' ca. sa.^* may be issued, but that no one znay be 
arrested on it. The arrest was certainly bad in this 
case. I think the application made to me was for 
a writ of capias. I certainly did not observe when 
I granted leave to issue the writ that the 
debt on which the writ was sought was a judg- 
ment debt The wofd ** capias " in section 339, 
which prescribes the form, is a writ of capias ad 
respondendum only. I think this present applica- 
tion should be granted. The writ to be set aside 
and the prisoner discharged. I say nothing as to 
costs. I will, however, give the defendant ceets if 
he undertakes not to bring an action against the 
plaintiff. 

The defendant's solicitor declined to take the costs 
on those terms. 

Solicitors: For plaintiff, Blake and BiggdlZ', 
for defendant,^ (rftZfo^^ and Snouden, 



(Before His Honour Mr. Justice Williams.) 

Oct 18. 
Bound v. Victoeiak STSVEDORiNa and General 

Contracting Co. Limited. 
Eules of Supreme Cowrt 1884, Ord&r XVL, r. 43, 
does not apply to a case in which there can be no 
contribution or indemnity between the d^endant 
andthe party sought to be brought in as third party 
or wliere such party is resident ovJt of th^ jurisdic- 
tion <f the Coun't^ Refusal of a judge to grajit an 
application to bring in a third party on the grownd 
of simplicity. 

Application under Order XVI., r. 48, for leave to 
issue a third party notice. 

Mr. Hood, in support of the summons : The man 
whose representative is bringing the action was 
killed by the breaking of a rope, and we say that 
the party who supplied us with that rope ought to 
be joined as a third party. If the defendants are 
liable, the third party ought to be introduced. If 
the third party put in a defence denying his con- 
tract your Honor might direct that the actionas hould 
be tried separately. 

Mr. Hodqbs, to oppose : This procedure has been 
brought within the narrowest possible limits. This 
is a case of one wrongdoer seeking contribution 
against another wrongdoer, which cannot be done 
(Speller v, Bristol S, iT. Co., 13 Q. B. D. 96). Order 
XVL, r. 48, gives a defendant power to issue such 
notice only where he claims indemnity against 
another party. A person is only liable to be in- 
demnified where there is a contract express or 
implied. The word indemnify must only apply 
where the third party has contracted to indemnify. 
There is another objection — the party sought to be 
served resides out of the jurisdiction. We have no 
power here to serve a third party notice on a person 
resident out of the jurisdiction. Order XL, r. 1, of 
the English. Rules contains that power, but sec. 59 
of our J udicature A ot does not. Sec. 59 authorises 
the service of a writ of summons on the third 
party, but not the service of proceedings of all kinds, 
The Court has a discretionary power in applications 
of this kind, and the Court will not exercise its 
discretion where it would put the plaintiff to any 
delay. In our case there was no delay, because the 
plaintiff had to take out probate {Bower v, Hartley, 
1 Q. B. D. 662). 

His Honor said : I am quite clear upon the 
point that this is not a case of contribution or in- 
demnity, and so cannot come under Order XYL, 
r. 48. I think also that this application should be 
dismissed on the ground of simplicity — ^that is, I 
think it the better and simpler course for the 
defendant, if defeated in this action, to bring his 
action against the person he wishes to join as a 
third party. An objection has been taken to this 
application on the ground that thero is no pro- 
vision in our Act or Eules for service of a third 
party notice on a person resident out of the juris- 
diction. I am strongly of opinion that Order XYL, 
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.r« 48» does not apply to third party proceedings 
•Trbcore the party sought to he hrought in resides 
.oat of the jurisdiction ; hnt I do not wish to base 
joy deeifdon on this point. I prefer to base it on 
the ground that this is not a case in which there 
;4H0i be contribution or indemnity, and on the ground 
.of simplicity. I dismiss the applicatioD, and fix the 
ocBta by consent at 4 guineaa I certify for counsel. 
Solicitors : For plaintifi, FmtUmd and BoherU ; 
for defendants, Croher. 



CouiiSON V. Campbell^ Oct. 18. 
JudiecUure Act 1883 (JS'o. 761^, sec. 22— i2w^ of 
. Supreme Cov/rt 1884, Order XXXYL, r. 6— Ow 
on ofpUcation to have an actian tried with a 
jury a judge wiU not require an affidavit as to 
, Ae natwre of the action if the pleadings are pro- 
duced — If Uh pleadings ofre notproducedan affida- 
vit is necessary — Power of a judge in Chambers to 
deal mih the costs of an application under sec, 22 
sfActNo. 761. 

- Application under Order XXXYL, r. 6, that the 
-aetion be tried with a juiy,and that the costs of and 
-oeoasioned by the application be costs in the cause. 

His HoNOft said : I will grant the application 
for a trial with a jury, and I am of opinion 
that I have power under sea 22 of the Judicature 
Act to deal with tihe oostd, and will order the costs 
cf the application to be costs in the cause. I will 
notgrant applications for atrial with a jury without 
an affidavit as to the nature of the action unless the 
pleadings are produced. If the pleadings are pro- 
duced I think an affidavit is unnecessary. 

Solicitor for applicant : Nathan, 

[See Sinmens v. Hall, ante p. 45 ; and FraOe v. Slater, 
•iKep. 70.— Bd. A.L.T.] 

SUPREME COURT. 

SiTTiNQs IN Equity. 
(Before His Honor Mr. Justice Molesworth.) 

- The Hop Bittbbs MANUFAcruRiica Company and 

Others v. Lukb. Oct. 9. 

Injunction — Trade ma/rk — An injunction wUl not 
be granted to restrain the use of a trade mark 
where the words complained qf are merely words 
of description amd do not belong exclusively to 
one party. 

Auction by the plaintiffs against the defendant 
■eeking for an injunction to restrain the defendant, 
his servants and agents^ from infringing the 
plaintiffii' trade mark, and in particular from using 
the words *^ hop bitters " as descriptive of the bitters 
sold by him in conjunction with other words on his 
kfaels and oases calculated to convey the impression 
. that the bitters sold by the defendant are the bitters 
manufactured by the plaintiff company; from using 
a label covering the cork and neck of the bottles in 
-which he s^ls his bitters which was an imitation 
of the plaintiffsMabel for that part of the bottle; 
. from using a label on his bottles bearing the words 
'^Sop Bittws J New York Hop Bitten Co.." so 



colored and arranged as to convey the impression 
that the defendant's bitters are manufactured by 
the plaintiff company ; and from selling his bitters 
in cases resembling the plaintiffs', and bearing the 
words ** Hop Bitters Co.," or any other words so 
arranged as to convey the impression that the con- 
tents bad been manufactured by the plaintiff con^ 
pany. In his statement of defence the defendant 
denied that he had infringed the trade mark of the 
plaintiffs, or that the labels on his bottles had been 
so arranged as to deceive or mislead any incautious 
person as to the maker or manufacturer of the 
article in the bottle. The defence also as to the 
cases was that they were of the class and size in 
every day use for the conveyance of bottles in 
dozens^ and had been in use for many years ; that 
the words on the plaintiffs' boxes were ** From Hop 
Bitters Company, Melbourne," and the words on 
the defendant's boxes were "New York H<^ 
Bitters Ca," and the words on defendant's boxeo 
were so painted and arranged as to prevent any 
person supposing or being deceived into the belief 
that the defendant's boxes contained hop bitten 
manufactured by the plaintiffo. 

Mr. Webb, Q.C., and Mr. a'Begkett for the 
plaintiffs : The plaintiffs do not say that there is 
any similarity between the labels on the bottles. 
The cause of complaint is in the name '* The New 
York Hop Bitters Co." The plaintiffs' goods ave 
made in New York, whereas tho defendant's goods 
are made in Melbourne. Tbe only object the defend* 
ant can have in making use of the words ^^ New 
York " is to lead people to suppose that his goods 
are manufactured by the plaintiffs. The defendant 
pretends that his goods are made by a company, 
whereas he is the sole manufacturer. 

Dr. Madden and Mr. Hodobs for the defendant: 
The plaintiffs' name is " The Hop Bitters Manufao* 
turing Ca" The defendant has never used the word 
<< manufacturing." Persons buy by the bottle and 
not by the placard. The bottles are admitted to be 
distinct. Ihe defendant has no desire to use the 
plaintiffs' name. The defendant has a perfect right 
to use the words *' Hop Bitters," such words can- 
not now be used as trade marks (Ee Leonard 
and miis' Trademark, 26 Ch. D. 288). There are 
numbers of companies manufacturing goods which 
they all call Hop Bitters. 

His Honor said : So far as I understand the 
case it is reduced to the question of whether the 
plaintiff company have their rights infringed bythe 
defendant oidling himself the *^New York Hop 
Bitters Co." This title contains two lies, viz., that 
the goods are made in New York and are made by! a 
company ; but I am not to consider whether they 



or 



those words 
the public 



are lies, but whether the adoption of 
are calculated to deceive persons c 
generally. I think in this respect the plamtifis' 
case has totally fedled. The only words common to 
both are "Hop Bitters," but the plaintifb have 
not the exclusive ownership in those^wsords. They 
digitized by VrrOOQlc 
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are merely a description of the article, and amount 
to no more than that it is made from hops, and any 
person may say that. There is nothing in the case, 
80 far as it stands at present, to induce me to grant 
an injanction against the use of the name. I think 
there was a similarity between the labels for the 
corks, bat the defendant has ceased to use them. I 
refuse the application, but without costs, owing to 
the defendant's conduct in the matter. 



Douglas v. M*Intyre. Oct. 14. 
Insolvency StattUelS7 1 {No. 379),«ec. 37,»tti^ec.(M.). 
A creditor of an insolvent cannot bring a suit to 
set aside a transfer of property made by the insol- 
vent on the grownd that the tra/nsfer was made 
with intent to defeat and delay his creditors — The 
official assignee is the proper person to bring the 
suit. 

This was a suit by the plaintiff, on behalf of him- 
self and other creditors of one A. H. M'Intyre, an 
insolvent, seeking to set aside certain transfers of 
land at St. Kilda, as having been fraudulently made 
\>y the insolvent with intent to defeat and delay his 
4)reditor8. The defendant is a brother of insolvent. 
Mb. Topp appeared for the plaintiff; Mr. B. 
li^ALSU and Mr. Lewis for the defendant. 

His Honor, in giving judgment, said : The bill 
in this suit states that Mr. Alex. Hamilton M'Intyre, 
lefore and after October, J 880, was in embarrassed 
circumstances, and unable to pay his debts, and then 
purchased land with his own money and had it con- 
veyed to his wife Elizabeth Winter M'Intyre ; that 
the grant of this land was mortgaged to a building 
society; that on March 21, 1882, the equity of re- 
demption was assigned by Elizabeth Winter 
M'Intyre to the defendant, Peter M*Intyre, a 
brother of Alex. Hamilton M*Intyre, who obtained 
a certificate of titl^; that on September 11, 1882, 
another portion of this land was similarly mortgaged, 
and the equity of redemption was on November 21, 
1882, similarly assigned to the defendant ; that 
these transfers were really without consideration, 
and made for the purpose of delaying, hindering 
and defrauding the creditors of Alex. Hamilton 
M'Intyre, and the defendant was aware that Alex. 
Hamilton M'Intyre was in insolvent circumstances ; 
that the purchase of the land in the name of Eliza- 
beth Winter M*Intyre was made with the intent of 
hindering, delaying, and defrauding creditors of 
Alex. Hamilton M'Intyre, as both Elizabeth Winter 
M'Intyre and the defendant knew, and that by a 
fiecret agreement between Alex. Hamilton M'Intyre 
and the defendant, the latter holds in trust for the 
former ; that Alex. Hamilton M'Intyre was at the 
time of the purchase indebted to divers per- 
sons for debts still unpaid; that on August 12, 
1832, Alex. Hamilton M'Intyre was indebted to 
the plaintiff, Mr. Douglas, who issued a writ against 
him, and on December 6, 1862, obtained judgment ; 
that he took similar proceedings for another debt^ 
and recovered judgment on same day ; that execution 



issued on these judgments, that the writs were re- 
turned unsatisfied, and on February 1, 1883, the 
estate of Alex. Hamilton M^Intyre was placed 
under sequestration in the hands of the defendant^ 
Mr. Samuel Henry Cohen, as official assignee ; that 
Cohen has been requested by the plaintiff, on hia 
behalf, and on behalf of the other creditors of Alex. 
Hamilton M'Intyre, to take proceedings in this 
court to have the purchase and the transfers declared 
fraudulent and void as against the assignee and 
creditors, but he refused. The bill insists that the 
transfers are void, both under the provisions of the 
Act 13 Eliz. and the Insolvency Statute 1871, and 
prays that the land may be conveyed to Cohen as 
assignee. It purports to be on behalf of all creditors. 
It has been objected on behalf of the defendant that 
the plaintiff, a creditor, cannot sustain such a suit ; 
that Cohen only can sue ; and I have been referred to 
Davis V. SneU (28 Beav. 321), in which it is stated 
that in bankruptcy and insolvency the assignees 
are the only persons who can take proceedings in 
respect of the estate. In that case also the plain- 
tiff had appealed to the official assignees in insol- 
vency, who had refused. The decision did not pro- 
ceed on the Act 7 and 8 Vict, 96, requiring that 
proceedings should be taken with consent of 
creditors. The reason given for the decision is that 
it would be extremely injurious to the general body 
of creditors if any one of them were to be at liberty 
to take on himself the functions of the assignee. To 
which I would add that it would be very unreason- 
able that persons against whom assignees may take 
proceedings should be subject to suits by each par- 
ticular creditor, the result of which, if favorable to 
defendant, would not bind other creditors. It is 
similar to the case of rights of suit by creditors or 
legatees to enforce claims which the personal repre- 
sentative lefuses to enforce. The same principle is 
found in Heaih v, Cimdwick (2 Phil. 649) to the 
same effect, although the bill alleged collusion 
between the assignee in insolvency and the defend- 
ants. Goldsmith v. EvsseU (5 De G. McN. and G. 
547), recognised the same principle, but there a suit 
commenced before the insolvency was allowed to 
proceed. I should hold this objection especially 
strong where the impeachment of the conveyance 
is under the losolvent Act. There is an old deci- 
sion the other way — Frankh/n v. Fen, Barnard 30 — 
not noticed in modern books. This objection was 
not taken by demurrer for answer, and therefore I 
dismiss the bill without costs. It was said that 
Cohen would consent to be made co-plaintiff Oar 
rules did not allow a suit by a person not entitled 
to maintain it to be converted into one by him and 
another who was entitled. The Judicature Act 
may change this as to suits under it 

Insolvency JuaisDicrioN. 
(Before His Honor Mr. Justice Molesworth.) 

Be POTTBB. Oct 9. 

Insolvency Statute 1871 (No. 379^,^ 66, The 
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affidavit made in support of an appUcaiion to 
havt an official assignee appointed in the place 
of the original one who had resigned tniut be 
made by the solicitor of the applicant. 
Application under sec. 56 of the Insolvency 
^Statute for the appointment, of an offiml assignee 
in the place of the original assignee who had re- 



The affidavit in support of the application stated 
iihata certificate had been granted to the applicant 
but had never been, confirmed ; that James Moore, 
-the official assignee originally appointed, had re- 
4dgned his office, and that no creditors had proved 
in the estate. 

Mb. WooLFfor the applicant : This application 
Is made in accordance with your Honor's decision 
{Be Sinclair, 6 A L. T., p. 79). 

His Honor said: The ^affidavit in support of 
ihe application is made by tiie managing clerk of 
4he solicitor who has the conduct of the application. 
I will require an affidavit from the solicitor himself. 
I refuse the application on the ground that the 
managing clerk of a solicitor is not the proper per- 
son to make this affidavit. 

Solicitor for applicant, Woolf 



Sittings in Banco. 

^Before their Honors Mr. Justice Higinbotham, Mr. 

Justice Williams and Mr. Justice Holroyd.) 

Thomas v. Mabks. Sept 30. 

Vendor and pwrchaser^Implied wa/rra/rUy — Where 
the goods sold anre not of a specific description or 
where they arenot '* in esse," or are incapable of 
being inspected by the purchaser, an impU&d 
warrcmty arises that the goods are '^merchantable^' 
— Where there is an implied tvarranty that goods 
4ure men^uvntable, and the goods delivered are 
different to those barga/ined for, the purchaser has 
41 right to keep and use such goods and either set 
up their w%ferior quality as an answer toanaction 
irought for the price of them, or institute an 
action for any loss he has sustained by reason of 
their ir^eriority. 

Appeal from County Court^ Melbourne. 
Mb. Isaacs for the plaintiff (appellant) ; Mb. 
.fiooo for the defendant (respondent). 

The plaintiff -sued the defendant for Jg49 
damages for breach of agreement to deliver 
to him a quantity of arsenic. The contract 
^aa '' Melbourne, December 4, 1883. Bought 
of Edward Marks 10 tons of arsenic at £11 5a per 
ton, at three months' acceptance for five tons de- 
livered this month, and the other five tons in 
January. Casks, if returned within one month, to 
be allowed 25s. from date of delivery,'' Ac 'Eire 
Urns of arsenic were delivered to the plaintiff, but 
the plaintiff alleged that they were not of the aune 
quality of arsenic as the defendant had agreed to 
sell, but of an inferior and unmerchantable quality, 
and the plaintiff claimed oompensation. The 
evidence was to the effect that before the sale was 



made the defendant took the plaintiff's manager a 
sample. The plaintiff on examining the bulk found 
it mixed wiUi brick and stones, iron, lead, and 
silver, and it was asserted in evidence that it was 
not marketable as arsenic. Commercial arsenic 
was worth J&l 7 a ton. The plaintiff stated that the 
sample by which he purchased was a fine powder, 
whereas the bulk was in large lumps. The defend- 
ant told him prior to the sale that it was coloniaL 
Plaintiff paid the price agreed upon. The plaintiff 
afterwards re-sbld some of the stuff' at a loss, and 
tried to resell the rest The judge of the 
County Court nonsuited the plaintiff on 
the ground that although the article 
deliver^ might be arsenic, although not generally 
known in commerce as arsenic, yet the plain- 
tiff should have rejected it when offered, but 
that having taken and used a portion, he 
could not refuse to pay the full contract price 
agreed upon. 

Mb. Justice Qiginbothax said that the learned 
judge of the County Court had found as a fact that 
the arsenic as delivered was not arsenic in the com- 
mercial sense ; that it was not what was bargained 
for, and he proceeded to state that the plaintiff 
should have rejected it when it was offered to him, 
and that as he had used a portion of it he could 
not refuse to pay the contrj^pt price agreed upon. 
There was no doubt that if a person got something 
different to what he bargained for when thera was 
an implied warranty that the article was. merchant- 
able he had a right to keep it and use it, and 
either set up its inferior quality as an answer to 
an action brought for the price of it, or institute an 
action for any loss he sustained by its inferiority. 
But it was submitted that on the facts in this case 
there was not a warranty implied. He thought 
that the contract of December 4, 1883, primanly 
and clearly referred to an article not in esse, and an 
article not necessarily capable of being inspected by 
the purchaser. And where the article sold was 
not of a specific description, or where it waa not 
in esse, or where it was not capable of being 
inspected by the purchaser, there was always an 
implied warranty that the goods were mercbantabla 
There was some evidence here that the arsenic 
delivered was not sound, and was not of merchant- 
able quality, and the plaintiff was therefore entitled 
to a verdict The appeal would be allowed, and 
the case be re-heard before a judge of the Supreme 
Court 

Mb. Justice Williams concurred. If it was 
shown that the goods sold were not specific goods, 
or that they were not in esse, or that the buyer 
had no reasonable opportunity of inspecting themi 
then an implied warranty at once arose that they 
were merdumtable. The onus was on the plaintiff 
to show those facts. Here he had given some 
evidence of these facts. Tet the judge held that 
the plaintiff could not retain the goods and sue -for 
the difference in price. That was cUbstItl not^ ' 
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law, and the plaintiff was entitled to have the 
damages ascertained for what he had lost through 
the goods not being in aooordance with the implied 
warranty. 

Mr. Jvsticb Holbotd eonourred. 

Appeal allowed, with costs. Be-^earing ordered. 
Each party to pay his own costs of the trial in the 
Oonnty Court 

Carson v. Wood. Oct. 1. 

Zamdlord and tenant — BjectTnent — WT^ere a lease 
contains a covenant that the lease shallheforfeited 
if the tenant sublets the prenmes^ and the land- 
lord hnowing that the tenant has sublet signs the 
lease^ held, that the signing indicated an inten- 
tion on the part of the landlord to waive his right 
of forfeiture. 

Rule nisi to enter a verdict for the plaintiff. 
Mb. Webb, Q.C., and Mb. Bryant moved the 
rale absolute; Mb. a'Beokett and Mb. Hoboes 
showed cause. 

This was an action of ejectment, brought to 
recover possession of premisesin Little Collins-street. 
The defendant had leased the premises from the 
plaintiff, and in the lease there was a covenant 
against the defendant subletting, and there was a 
provision that in the event of the defendant sub- 
letting the lease should be forfeited. It was alleged 
that the defendant had sublet^ and had thereby for- 
feited the lease. The defence was that the plaintiff 
had waived the forfeiture. It appeared that in 
December, 1883, the plaintiff agrcw^ to lease the 
premises to the defendant The lease, however, was 
not signed till the 6th May, and it was dated as 
from the 12th March. Between March and May 
the defendant had sublet portions of the premises. 
It was stated that the plaintiff had notice of this 
subletting before he signed the lease in May, and 
therefore he had waived his right to enforce for- 
feiture for breach of the covenant not to sublet It 
was contended for the plaintiff that even if he had 
knowledge of the subletting he might sign the lease 
so as to enforce his right to insist on a forfeiture of 
it The jury gave a verdict for the defendant, but 
leave was reserved to the plaintiff to set this aside 
and enter a verdict for him. 

Mb. Justice Hioikbotham said that the finding 
of the jury determined this casa The jury, were 
asked did the plaintiff know that the premises had 
been sublet in the way described when he executed 
the lease. The jury found that he did know on the 
6th May, when he signed the lease, that defendant 
had previously sublet the premises. The landlord, 
in signing the lease with that knowledge, indicated 
an intention to waive his right to forfeit it 
Rule to enter a verdict for plaintiff discharged. 



EoTHBRT V. Pattkbsok. Sept 30. 

Lamd Act 1869 (No. 360), see. 9ir-Loeal Govern- 

nrnt Act 1874 (No. 506^, sec ZS6^-^ec. 386 of 



Act No. 506 does not empouferrmmidpcd cowncilg- 
to authorise persons to enter upon any Crown 
lands for the pwrpose of removing stones^ d^Cy hut 
only from lands spedaUy reserved for that pur- 
pose. 

Special case stated by justices. The defendimt 
was summoned for removing stone from Crown 
lands without a licence. The summons was under 
section 94 of the Land Act 1869, which pnovides 
that ^'if any person not licensed or otherwise 
authorised under this act .... cut^ dig, or 
take from any Crown lands any live or dead timber, 
gravel, stone, limestone," d^, he shall be liable tea 
fine not exceeding £10. The defendant justified 
his taking the stone on the ground that he was 
authorised to do so by the surveyor of the St 
Amaud Shire Couacil. This ajiithority was given 
under sec. 387 of the Local Qovemment Act 1874, 
whkh provides that the council of evexy muniai- 
pality by their surveyor or any pemoa anthorised 
by them in writing may enter and search for, dig, 
raise, gather, take, and carry away, on and from 
any kmd within, or with the consent of the Board 
of Land and Works, without, the municipal district 

and in and from any Crown lands 

specially set apart for the purpose by the Minister, 
any materials necessary for making or maintaining 
any matter or thing which the council are by 
this port of • this Act authorised to make or 
maintain," &c The justices held, on the autho- 
rity of BeU V. Wadcy 9 V. L. R 5 (L), 
that the authority from the municipal surveyor- 
sanctioned the defendant's removing the stone from 
the Grown lands. It was admitted that the stone 
was tak^d .fi:^m Crown lands that had not been 
specially set apart for the purpose by the Minister. 
The justices dismissed the case, and the complainant 
app^ed. 

Mb. Box, for the complainant, submitted that the 
decision in BeU v. Wade was erroneous, and that 
no stone could be taken from any Crown lands- 
except under licence^ or except from the lands 
specially set apart for the purpose by the 
Minister. 
There was no appearance for the respondent. 
Mb. Justice Hioinbotham, in delivering die 
judgment of the Court, said that this was- 
a case stated by the justices at St. Amaud for the 
opinion of the Court. There was an information 
against the defendant under the 94th section of Uie 
Land Act 1869 for removing stone from Crown, 
lands without having a licence. The defendant 
justified the removal of the stone on the ground that 
he was authorised by the shire surveyor to enter 
on the Crown lands a&d remove the stone for the 
purpose of making a road. This justification was 
under section 386 of the Local Government Act 
1874, which provided that the council of etery 
municipality, by their surveyor, or any person 
authorised by them in writing, may enter, seaich 
for, dig, takeand cany away, onMd from any lioid 
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within, or with the consent of the Board of Land 
and Works without^ the municipal district, not 
being land excepted in the last section (namely the 
site of a house, or curtilage of a house, or a 
garden, lawn, yard, <ftc.), and in and from any 
river, creek, or watercourse, and in and from any 
Crown lands specially set apart for the purpose by 
the Minister, any materials necessary for making 
or maintaining any matter or thing which the 
council are by this part of the Act authorised to 
make or maintain. The justices dismissed the 
complaint, and the complainant appealed. Refer- 
ence had been made to Bell v. Wade (9 Y. L. R), 
decided in March, 1888, in which it was apparently 
decided that any person authorised by a municipal 
council could enter upon Crown lands to remove 
stone, 4&C. There was possibly a distinction to be 
drawn between that case and the present, for here 
the authority was not given by the council in 
writing, but the Court was of opinion that Bell v. 
Wade had been decided without sufficient consider- 
ation, and that section 386 of the Local Goyern- 
ment Act did not permit the municipal councils to 
authorise persons to enter upon any Crown lands. 
In a previous case, The Ballarat CatMicU v. The 
Btungaree Road Board (I A. J. R. 49), it was held 
that the words ''< any lands'' in a corresponding 
section of the Act 27 Vict., No. 176, did not apply 
to Crown lands, and in consequence of that 
decision in the Local Qovemment Act of 1874 the 
clause was introduced enabling the councils to 
authorise the removal of stone, &c., from land 
specially reserved by the Minister. The protection 
against the interference with Crown lands was 
necessary, for otherwise any of the municipalities 
might enter upon any of the public reservea The 
defendant in this case had no authority to remove 
the materials, and the decision of the justices 
dismissing the case against him was therefore wrong. 
The appeal would be allowed, and the case 
remitted to the justices with this opinion of the 
Court Aj9 the justices probably based their 
decision on the case of BeU v. Wade, no costs 
would be allowed^ 

Appeal allowed without costa Case remitted to 
the jastioes for rehearing. 



Oct. 3. 
Thb Oaribaldi Co. v. Thb Craven's Nbw 

Chum Co. 

LocalGovemmerUAct 1874 (iTo. 506), aec. 370— Land 

Act 1869 (iTo. 360), see, 69—Mimng Statute 

1865 (iTo. 291), see. 16. Property m tlie 

soil in, a puhlic street, road or highway 

oa/nayoi he crecUed by virtue 7nerely of a gra/rU 

by tlie Crown of la/nd adjoining such street, dhc. 

This was a summons referred by Mr. Justice 

Higinbotham to the Full. Courts The plaintiffs 

sought for an injunction to restrain the defendants 

from mining under a portion of Rose-street, Sand- 

hurst) which the plaintiffs cla^^d belonged to them. 



Mb. Hblm and Mr. Uodgbs for the plaintiffii ; 
Mb. Wbbb, Q.C, and Db. Madi>8N for the defend- 
ants. 

Mb. Justice Higinbothak said,^--Thi8 is a sum^ 
mens referred by a judge to the Fall Court, and, in 
accordance with the Judicature Act, it is now to be 
dealt with finally by the Full Court. This is an 
application for an injunction to restrain the defend- 
ants from continuing to mine upon a certain portion 
of Rose*street, in the city of Sandhurst, adjoining 
and abutting on the plaintiff's land. The Crown 
grant of the plaintiff's land bears date October 10, 
1876, and the land is thus described in the Grown 
grant : — *' All that piece of land in the said colony, 
containing 34 perches, more or less, being Allot- 
ment 21 of Section 21b in the city of Sandhurst, 
parish of Sandhurst, county of Bendigo, delineated 
with the admeasurements and abuttals thereof in 
the map drawn on the margin of these presents 
and colored yellow." The plaintiffs rest their claim 
for an injunction solely upon the authority of the 
case of Davis v. The Queen (6 W. W. <fc A. B.). I 
therefore feel myself called upon to examine that 
authority. That case decides that it is a presump- 
tion of law equally applicable to a grant from the 
Crown to a subject in Victoria as to a grant between 
subject and subject in Great Britain ; that the grant 
of land bounded by a highway carries the fee of the 
highway to the centre of it — a presumption which 
is based upon the supposed unreasonableness of the 
grantor retaining that which is assumed to be of no 
use to him, but which may prove of service to the 
grantee. That decision was overruled, and the 
alleged presumption was declared to be rebutted in 
the case of land at any time reserved or proclaimed 
under any land Act as a road, street, or highway 
by the Local Government Act 1874, section 370. 
That section expressly declares and enacts that 
notwithstanding any presumption of law to the 
contrary, the absolute property in the land so re- 
served or proclaimed before or after the commenoe- 
ment of the act shall be vested in the Crown. This 
declaratory enactment includes and applies to a 
largd number of roads, streets, and highways in 
shires and borough& The plaintiflb most establish 
their title to the land in respect of which they claim 
the injunction against the defendants, and they were 
bound, in my opinion, to show that the presump- 
tion on which alone they relied, applies to their 
land by proof that the road was not a reserved «r 
proclaimed road, street or way under any land 
act. And as the Court is now called upon by the 
plaintiff to review the decision in Dams v. TJia 
Queen, I feel myself required to state that the prin- 
ciple of presumption adopted and applied in that 
case is one which, in my opinion, ought not to have 
been adopted by the Court, and cannot properly be 
applied to roads vested in the Crown and held by 
it in this country as trustee for the benefit and 
use of the public The pre^imption is itself 
founded upon a fiction, which 13 not onlv not tDtte. 
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but which is the reverse of the truth — namely, 
that the roads are of no use to the Crown as 
grantor, but that they may be of use to the owner 
of the adjoining land as grantee. The fact is that 
the public roads, streets and highways are of the 
highest value and ntilicy to the public, who are the 
real and true owners of them, and they cannot law- 
fully be used for any other purpose whatever 
by the adjoining owner?, except for the purpose of 
passage, which is common to these owners and 
to every member of the community. But if the 
alleged presumption of law were applicable to any 
case, it is, I think, clear upon the authorities that 
it would be applicable only to oases where the 
original grant is lost, or where the terms of descrip- 
tion are general, and that the presumption is re- 
butted in all cases like the present, where the two 
principles of construction applied to the existing 
form of the grant show that it is intended that no 
part of the soil of the road shall pass to the pur- 
chaser of the adjoining land. This grant describes 
with exactness the boundaries and area of the land 
granted. Upon this point I adopt the lans^uage of 
Mr. Justice Stephen in Carvalho v. The BlackHill 
Co. (1 V. L. R 236)—" When you have merely to 
see the deed the grantor meant to convey, and 
when you have as clear a mathematical descrip- 
tion of the parcels as you have of a figure in a 
proposition in Euclid I can only draw the conclusion 
that the grant was not intended to pass anything 
beyond the land shown by the colouring and the 
number of chains and links in the plan." Additional, 
and, in my opinion, most weighty reasons for believing 
that the Legislature has never contemplated the 
alienation from the Crown in Victoria of the high- 
ways or roads, or the acquisition of rights of 
property therein by adjacent owners, are to be found 
in the Land Act 1869, section 96 ; the Local 
Government Act 1874, and the Mining Statute 
1865, sec 16. And while it is the duty of the 
Court and of every member of it to uphold and 
give effect to all decisions of the Court so long as 
they are adhered to by the Court, and are not over- 
ruled by a court of appeal, I conceive it to be also 
the duty of the Court, when it is fully satisfied that 
its previousdecision U erroneous, to announce, when 
the occasion calls for it, a change in its views. I 
am clearly of opinion that the property in the soil 
in a public street, road, or highway in Victoria 
cannot be and never has been created by virtue 
merely ot a grant by the Crown of land adjoining 
such road, street, or highway. I feel myself called 
upon, under the circumstances of this case, to state 
that I think the decision in Davis u The Qiceen is 
one which cannot be sustained, and ought not any 
longer to be regarded as law. I base my judgment 
on this ground in refusing the injunction applied 
for by the plaintiffs — that the plaintiffs have proved 
no title to the half of the street But I also think 
that the injunction must be refused on another 
ground* The grant to them of the land abutting 



on Rose-street contains certain exceptions and 
reservations. One reservation was as follows : — 
^' Excepting, however, unto us, our heirs and suc- 
cessors, all gold and silver and their ores and all 
auriferous earth and stone in the said land, and 
also excepting and reserving unto us, our heirs and 
successors, assigns and licensees, and our and their 
agents and servants, without giving any compensa- 
tion except for damage, if any done, to the surface 
of the said land, the amount thereof to be settled 
and ascertained by the Board of Land and Works 
of the said colony, full liberty and authority at any 
time or times hereafter to enter into and upon the 
said land, and to search and mine therein for gold 
and silver and the ores thereof, and to dig, win, and 
carry away, extract and remove therefrom any gold, 
silver and the ores thereof, and any auriferous earth 
and stone, and for the purpose aforesaid to do any- 
thing which may be necessary or usual in mining, 
and with all other incidents that are necessary 
to be used for the getting of the said gold and silver 
and their ores, and any such auriferous earth and 
stone, and also subject to resumption under the 
99th section of the Land Act 1869, under the pro- 
visions of which act the said piece of land has been 
alienated." The affidavits relied upon for the 
plaintiffs do not clearly establish that any earth 
not auriferous eai-tb and stone had been taken by 
the defendants, or that the land has been disturbed 
except by the removal of this auriferous earth. It 
is quite consistent with the affidavits that the 
defendants have removed only earth which by the 
terms of the exception were excepted from the 
grant to the plaintiffii. It matters not, in my 
opinion, whether the defendants are or are not 
authorised by the terms of their mining lease to 
take what they have taken. It may be that they 
are trespassers as against the Crown, but as they 
have not taken any property of the plaintiffs an 
injunction cannot be granted against them. 

Mb. Justios Williams said : I concur in the 
judgment which has just been delivered. I am of 
opinion that the case of Davis v. The Queen was 
wrongly decided. The doctrine of ad medium 
JUum vice is one that is founded in the mother 
country on the presumption that the ownership in 
the soil of the road belongs to the owners of the 
adjoining lands on either side. That presumption 
has arisen in England from the fieict of the ancient 
history of the roads — of the antiquity of the roads. 
This was a presumption of convenience on account 
of the impossibility in a great many cases, and the 
difficulty in others, of going back through a series 
of centuries to ascertain the title to the soil of the 
road, or in many cases the title to the adjoining 
lands. That this presumption had arisen in this 
way is dearly shown by the case oiBeck v. The 
Corporation of Leeds (L. R. 7 Ch. App.) That 
shows that it is a mere presumption, and that it is 
rebuttable by very slight evidence tending to show 
that the ownership of the soil or road is in some* 
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one else. By that decision it is shown that it is a 
mere presumption, that it may be rebutted by 
showing that the ownership of the soil of the road 
is in someone else, and that it has arisen from the 
antiquity of the roads. That reason does not apply 
to the roads in this country. We know that the 
soil of the roads in Victoria is vested in the 
Crown, so that the reason for the presumption 
does not exist here. The Acts of Parliament to 
which reference has been made rebut the pre- 
sumption, and show that the Crown has the right 
to the soU, and can dispose of that as it pleases. 
By the Local Government Act the control and 
management of the roads is placed in the munici- 
palities and shires. But the Crown never parted 
with the soil. Section 96 of the Land Act 1869, 
which provides that '^ where a road adjoins any 
purchased land and is required for access to such 
lands only, and not otherwise for public use and 
convenience, if the owner of such land make appli- 
cation to close such road and the board approve 
thereof, and if an adequate money consideration 
according to the determiuation of an appraiser 
appointed by the said board be paid for the same, 
the board may order such road to be closed, and 
the Governor may grant in fee the soil of the road 
so closed to the owner of such adjoining land.'' 
That shows not only that the presumption did not 
exist, but if it did exist that it was at once re- 
butted. It also seems to me to be opposed to 
English authority. From the decision in The 
Plumpstead Board of Works v, tlie British Land 
Co. (Li. R. 10 Q. B. 16), it appears that where 
there is a Crown grant such as was issued in this 
case or a title deed in the same form as this Crown 
grant, instead of there being a presumption that 
the road belonged to theownersof theadjoininglandfi, 
no such presumption did arise. The presumption 
was rebutted by the form of the grant or deed. In 
that case it was held that where land is defined as 
being bounded by a distinctly marked road, no 
part of the road was contained in the conveyance 
to the purchaser. I therefore think that the 
decision in Davis v. the Queen was wrong, and I 
concur in thinking it should -be overruled. If we 
are clearly of opinion that Dams u the Queen is 
wrong in law, I concur in thinking it should be over- 
ruled. If we are clearly of opinion that Davis v» 
the QtMen is wrong in law, it is our duty to say so, 
in order that the public, who might otherwise act 
as if Davis v, the Queen was law, should not for 
one moment longer than can be helped remain 
under a wrong impression. It may seriously affect 
conveyances of land, and, therefore, I think it 
should be known as early as possible that we 
think Davis v, the Qveen to be wrong. I 
therefore think the summons should be dismissed. 
MR.JusTiCBHoLBOTDsaid : — I think the decision 
in Davis v, the Queen was wrong, but I am not pre- 
pared to overrule a decision of the court with- 
out hearing arguments upon it. In this case 



Mr. Helm rested his case entirely on Dams v, the 
QueeUy but he declined to argue in support of that 
decision — that it was for the other side to impeach" 
it Mr. Webb, on the other hand, said he con- 
sidered Davis V. the Queen impeachable, but his 
case was otherwise so strong that he did not care to 
undertake a discussion of the question. I do not 
know whatmight be said for or against that decision, 
and I prefer to rest my judgment on an entirely 
different ground, namely, that it is not a case in 
which an injunction against a trespass can possibly 
be granted. The plaintiff* company has applied for 
an injunction to restrain the defendants from con- 
tinuing to mine on its land, or taking gold from it. 
Substantially, the injunction asked for was to 
restrain mining on land claimed by the plaintiff^ 
The Crown grant, from which the title of the plaintiff 
company is derived, contains an exception and re- 
servation of all the gold and silver ore, and all 
auriferous stone and earth. But it appeared that 
although the defendant company was mining on 
plaintiff's land, inasmuch as theplaintiff^s land over- 
lies the working and may surround it in other 
places, nevertheless the actual workings of the 
defendant company are entirely in the auriferous 
stone and earth, and, consequently, the defendant, 
company had not been mining on the plaintiff com- 
pany's land, and as far as appears from the aflSdavits 
that is admitted to be so. I will suppose that in 
taking this auriferous soil and earth some of the 
soil of the plaintiff company bad been trespassed 
upon. Certainly that trespass was not, according 
to the evidence, intentional, and even on that sup- 
position, therefore, an injunction would not be 
granted to restrain the trespass. Injunctions have 
been granted in equity to restrain a trespass, 
although the plaintiff had no right to the gold. 
But here it was admitted that the defendant 
company had taken out something to which it had 
an apj)arent right, at all events, to which it had 
a colorable title. The plaintiff, however, had no 
title to it, and the only claim for an injunction is 
that injury was accidentally done in the defendant 
taking that which it had a right to take. I think 
the injunction should be refused. 

Summons for injunction dismissed with costs. 



(Before their Honors Mr. Justice Molesworth, Mr. 
Justice Higinbotham, and Mr. Justice Holroyd.) 
Reg. v. O'Brien. Oct. 3. 

Trial for murder — Evidence — Misdirection — Threat 
us&i against a class are evidence against a prisoner 
cluirged with the murder of one of that class — The 
castes taken of tracks said to be the prisoner's and 
of tracks made by the boots the prisoner tvas wear- 
ing at the tiTtie of his arrest are evidence — It is not 
a misdirection for the jvdge to tell the jury that 
they might take into consideration the fact that it 
tvas not suggested that any one except t^ prisoner 
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&ntert€dned am/ illrfeeUng to the deceased or had 

amnj motive or inducement to commit the crime. 

Special case reserved on the trial of William 
O'Brien for the mnrder of Peter M'Ainch. The 
trial iras heard before Mr. Justice Williams. The 
prisoner was foand guilty and sentenced to death, 
but execution was respited until after the determi- 
nation of the special case stated on several points 
reserved during the trial The case stated that 
during the trial, Sir Bryan O'Loghlen, who ap- 
peared for the prisoner, objected to portions of the 
evidence adduced for the Crown: — **(1.) AH 
evidence relating to what was done in reference to 
a certain 40*acre allotment of land, or relating to 
any threats or statements made by the prisoner in 
reference to that land- (2.) To all evidence re- 
lating to the comparison made by witnesses of 
impressions made on and in the ground by means 
of the prisoner's boots with what were supposed to 
be original tracks made by the prisoner when wear- 
ing the same boots. (3.) To the reception in 
evidence of casts made from the so-called original 
tracks. Counsel for the prboner also complained 
of my charge to the jury as being erroneous in 
point of law, in this respect, that I told the jury 
that in considering the case, assuming them to be 
of opinion that the prisoner had a motive for com- 
mitting the crime with which he was charged, they 
might take into consideration that it was not sug- 
gested that any one else entertained any ill-feeling 
to the deceased, or had any motive for or induce- 
ment to commit the crime. The decea^red was 
killed on the 24th of July of the present year by a 
gunshot wound." The case then set out the evidence 
of several witnesses to the effect that the prisoner 
had owned two lots, one of 40 acrci, the other of 
20 acres. He gave security to the Commercial 
Bank over both allotment*, and not being able to 
pay his debt the bank obtained the title to both 
lots. The 40-acre lot was sold afterwards tQ»^Mr. 
H. L. Galbraith, a farmer, the 20-a re lot was in 
1881 leased by the bank to M«Ainch ; O'Brien 
had a hut on the land ; the bank ejected him from 
the hut, and burnt it down. Evidence was given 
by several witnesses to the effect that the prisoner 
had said he would shoot any man who took the 
land. Some of the evidence related to statements 
he had made five years ago bsfore M*Ainch 
obtained possession of the land. He had also made 
use of threats generally as to persons who should 
purchase the 40-acre allotment. The admission of 
this evidence was objected to on the ground that 
the threats were general, and were not pointed par- 
ticularly at M'Aincb, and were made some time 
before the death. 

Sir Bryan O'Loqhlen appeared for the prisoner; 
Mr. Chomlet for the Crown. 

Sir Brtan O'Loghlen contended that general 
statements made by the prisoner as to what he 
would do to purchasers of any land^ not that which 
M^Ainoh had purchasedi were inadmissible. The [ 



evidence ahould be relevant to the particular charge 
against the prisoner, and should be confined to the 
relations between him and the deceased. The other 
evidence that had been received as to his general 
threats about the land amounted only to evidence 
as to his disposition, and was no evidence as to his 
having committed this particular murder. It was 
clearly proved that this was not a suicide, but that 
the deceased had been murdered by some one. The 
difficulty was to connect that murder with the 
prisdher, and the evidence against him consisted 
for the most part of tracks, of a gun found in the 
prisoner's hut, and of the general threats. He sub- 
mitted that those threats were no evidence at all, 
unless to show the disposition of the accused, to 
show his previous history, and as such they were 
not admissible in evidence by the English law. He 
made statements which were not uttered against 
any particular individual, which did not show any 
particular animosity against any individual, nor 
relating to the occupant of this particular lanc^, but 
they merely tended to show an evil disposition 
on the part of the accused. The next objection to 
the reception of the evidence was, that testimony 
had been received of the comparison of tracks, one 
of which was said to have been made by the 
prisoner, and the other was impressions made by 
boots of his. From both impressions casts were 
taken, and these casts were received in evidence. 
The case stated that ^* the effect of the evidence 
adduced at the trial, so far as it related to the 
objection numbered 2, was that certain, for the 
most part, continuous tracks of a man s feet were 
found leading from near to a hut in which prisoner 
lived to the scene of the murder, and back again 
from the scene of the murder to the neighborhood 
of the hut ; that these tracks were fresh tracks ; 
and that the police, having arrested the prisoner 
the day atter the murder, and obtained pos- 
session of the boots which he was wearing, brought 
these boots on to the newly-ploughed land where 
the tracks were, and, instead of fitting the boots 
into the tracks found, made impressions wich the 
boots on the newly-ploughed ground along- 
side the tracks f(Aind, and then compared 
the tracks which had been found with the impres- 
sions so made, and found them to correspond in 
every particular. It was the evidence of the wit- 
nesses as to the result of this comparison that was 
objected to by counsel for the prisoner. The soil 
in which the impressions were made was loose and 
friable soil, and was newly ploughed. The effect 
of the evidence adduced at the trial, so far as it 
relates to the objection numbered 3, was that cer- 
tain plaster of Paris casts were proved to have been 
made from the tracks above stated to have been 
found on the ground. Prisoner's boots were pro- 
duced and put in evidence, and these casts were 
tendered in evidence objected to, and I received 
them." It was submitted that the tracks should 
not hare been compared by impresBions being 
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placed alongside them from the prisoner's boots, 
but that the witnesses should have measured the 
tracks, and stated to the jury what they had seen. 
It was also submitted that the casts were not evi- 
dence, and that if the impressions were to be given 
in evidence it should be the original impressions, 
and not copies. As regarded the last objection, 
namely, niisdirection, the case stated that no sug- 
gestion was made at the trial, either in the cross- 
examination of the witnesses for the Crown, of 
whom a large number were called from the neigh- 
borhood where the deceased and the prisoner lived, 
that anyone else had any ill-feeliug, or had expressed 
any ill-feeling against the deceased, or had any 
motive for the crime, nor was any such suggestion 
made by counsel for the prisoner in the course of 
his address to the jury. He submitted that it was 
not for the prisoner or his counsel to suggest that 
any other individual committed the crime, or had 
any motive to commit it. The onus of proof that 
the prisoner committed the offence rested with the 
Grown. It was not for the prisoner to prove that 
anyone else might have committed it. 

Mb. Chomlet said that the evidence as to 
threats was admissable. The prisoner threatened 
to shoot anyone who took the ground that he had 
owned. The deceased did take the ground that 
prisoner had owned and was shot. As regarded 
the statement to the jury that there was no sugges- 
tion that anyone else had any ill-feeling against the 
deceased, that was not given as a direction, but was 
merely a suggestion in the course of discussing the 
question with the jury. If the judge had not men- 
tioned it, the jury themselves would probably have 
considered it. It was shown for the Crown that 
the prisoner had motives 'of hostility against 
M' A inch, but the effect of that evidence would have 
been much weakened if it had been shown that other 
persons had ill-feeling against M^Ainch. But that 
had not been done. As regarded the evidence as 
to the impressions of the boots and the casts, he 
submitted that the course pursued by the Crown 
was the only one that could have been taken, that it 
was much better to make impressions from the 
boots alongside the tracks, and then compare them 
with the tracks. It was impossible to bring the 
earth into the Court, and the casts were the next 
best evidence. 

Mr. Justice Molisswobth said that several 
objections had been taken to the admission of 
evidence with reference to two allotments of land, 
one of 40 acres and one of 20 acres, the latter of 
which was purchased by M'Ainch. Both allotments 
were cmnected in their history. Both had belonged 
to the prisoner, and both passed into the possession 
of the bank, which issued execution against them 
and sold them. The 40-acre lot seemed to have 
been transferred about five years ago. The 20-acre 
lot had a different history. It got into the hands 
of M^Ainch, who first leased it, and ultimately his 
wife purchased it from the bank. He and hia wife 



built a house on it shortly before the occurrence 
which formed the subject of the trial. The evidence 
against the prisoner was that he had expressed a 
strong resentment against the conduct of the bank 
in dispossessing him, and he expressed a feeling of 
revenge against any person who should endeavour 
to obtain an interest in the land of which, accord- 
ing to his vie w, he had beenimproperly deprived. The 
evidence did not indicate animosity against a par- 
ticular person, but a declaration of intention to 
commit a particular class of crime. There was a 
continuous threat against anybody who would inter- 
fere with any portion of his land, including both 
the lots. The declarations weie admissable as 
regards both parcels, as showing that he had fbelings 
of animosity against any one who had not directly 
injured him, but who indirectly injured -him by 
taking possession of the land. The other evidence 
was also evidence. The casts were taken to fortify 
the opinion of the witnesses as to the identity of 
the tracks with the impression made by the prisoner's 
boots. As to the objection to the charge of the 
learned judge, the jury in a case of this kind might 
fairly consider whether any other person could have 
committed the offence, and whether any other person 
had a motive against the deceased If it was shown' 
that any other peraon had a motive' of revenge 
against the deceased, it would lessen the effect of 
the evidence against the prisoner. It was open to 
the prisoner or his advisers to make inquiries if any 
other person had any ill-feeling against the deceased. 
If the learned judge had said nothing about it, the 
jury themselves might have asked who else could 
have done it It was possible for the jury to fall into 
a misapprehension as to the law of evidence, but if 
it was supposed that they misapprehended what 
was said to them, a request should have been made 
that the jury should be recalled, and the misappre- 
hension removed. 

Mb. Justice Higinbothak and Mr. Justice 
HoLROYD concurred. 

Conviction affirmed. . 



IN CHAMBERS. 

(Before Mr. Justice Higinbotham.) 

Nicholson v. Kopf. Oct. 23. 

Rules of Supreme Court 1884, Order Z., rule 6 — 

Injunction — Undertaking as to damages — Form 

of undertaking. 

Application for an injunction under Order L., 
r. 6. 

Mb. Hood, for the plaintiff : The action is 
brought to recover damages for trespass. The 
defendant was tenant to the Freehold Banking Co. 
of a piece of land in Flinders-street, on which there 
was erected a large hoarding. The tenancy came 
to an end, and the place was let to the plaintiff, who 
posted bills on the hoarding. The defendant is in 
the habit of pulling the plaintiff's bills down in the 
night, and placing his own on the hoarding. The 
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plaintiff now seeks an injunction restraining the 
defendant from interfering with the hoarding. 

Mb. Forlonge, for the defendant : The hoarding 
belongs to the defendant. The defendant erected 
it on the land with the distinct understanding from 
the bank that he should be allowed to take it down 
at the expiration of the tenAncy. If an injunction 
is granted the plaintiff should give an undertaking 
aa to damages {Graham v. Campbell^ 7 Ch. D. 490). 

His Honor said : The plaintiff can take an order 
for an injunction to restrain the defendant from 
entering the land in dispute. The plaintiff must 
give the undertaking as to damages, which I find is 
usual in applications for an injunction of this 
nature. 

Mb. {Tood consented to give the undertaking. 

His HoNOB continued : I will grant the order 
for an injunction. The undertaking as to damages 
to be in the following form: — ^The plaintiff by his 
counsel undertakes to abide by any order the Court 
may make as to damages in case the Court should 
hereinafter be of opinion that the defendant shall 
have sustained any by reason of this order which 
plaintiff ought to pay. Costs to be costs in the 
cause. I certify for counsel. 

Solicitors : For plaintiff, Dixon ; for defendant, 
Lowe. 



(Before Mr. Justice Higinbotham. 

Gbebn y. Ehblino. Oct. 25. 

Btdes of Supreme Court 1884, Order XXXVL, 
r. 6. — On an application to Jiave an action tried 
with a jury a judge wiU not require an affidavit 
as to the nature of the action if the pleadings are 
produced — If the pleadings a/re not produced an 
affidamt is necessary. 

Application under Order XXXYI., r. 6, that the 
action be tried with a jury. 

His HoNOB said : In applications for a trial 
with a jury the pleadings ought to be produced to 
enable the judge to determine whether the action 
is a fit one to be tried with a jury or not If the 
pleadings are not produced an affidavit ought to be 
filed stating the nature of the action. 
Solicitor for applicant, M. ff, Davies. 
[See PraUe v. Slater, ante p. 70 ; and Caulion v, Camp' 
heU, ante p. 89.— En. A. Z. T.} 

(Before His Honor Mr. Justice Williams.) 

Holt y. Henbt. Oct. 81. 

Interrogatories — Naiwre of interrogatories — On 
application an for lea/oe to deliver inters 
rogatories the nature of the proposed inter- 
rogatories shouM he stated — Where the 
pleadings are produced a statement from counsel 
of the nature of the proposed interrogatories will 
he sufficient. 
Application under Order XXX., rr. 1 and 2, on 

behalf of the plaintiff. 

Mb. TopPy for the plaintiff : This is a general 

summons for directions. The plaintiff now seeks 



discovery on oath of the documents which are or 
have been in the defendant's possession or power 
relating to the matters in question in this action ; 
and for leave to deliver interrogatories in writing 
for the examination of the defendant. 

Mb. Isaacs, for the defendant, objected to leave 
being given to deliver interrogatories, as the nature 
of the interrogatories was not stated {Hall v. 
Liardet, W. N., Nov. 10, 1883, pp. 165 and 175). 

His Honob, after ascertaining from Mr. Topp 
the nature of the interrogatories sought to be 
delivered, said : In all cases where leave is sought 
to deliver interrogatories, if the pleadings are 
before me I shall be satisfied with a statement 
from counsel of the nature of the interrogatoiies, 
and shall not require their nature to be otherwise 
set out. I make the order as to so much of the 
summons as relates to the discovery and the 
interrogatories, costs to be costs in the cause. I 
certify for counsel. The rest of the summons to 
stand over. 

Solicitors : For plaintiff, M. H. Davies ; for 
defendant, Em^erson and Barrow. 



Nov. 1. 
Stbvbns v. Ma YOB, Ac, op Flemington and 

Kensington. 
County Court Statute 1869 {No. 345), sec. 43— 

Application for remission of action to Co^vnty 

Court made ex parte. 

Application on behalf of the defendants, under 
sec. 43 of the County Court Statute 1869, to remit 
the action to the County Court, on the ground that 
the plaintiff is an uncertificated insolvent. 

There was no appearance for the plaintiff. 

His Honob said : I am inclined to think that 
applications of this nature should be made ex parte. 
I order that the action be remitted to the County 
Court unless the plaintiff within seven days give 
security for the defendants' costs or satisfy a judge 
that he has a cause of action fit to be prosecuted in 
the Supreme Court. 

Solicitors for defendants, Gillott and Snowden. 

[See TiOey v. Hoyt, 6 A. L. T. 67.— Ito. A. L. T.] 

(Before His Honor Mr. Justice Holroyd.) 
Nixon v. Milton and Othebs. Nov. 6. 
County Court Statute 1869 {No. 345), sec. 42— 
Interrogatories — Where the plaintiff's sole ohjec- 
tion to have the action remitted is that he wislies 
to deliver interrogatories to the defendant the 
judge will adjourn the summons to enable him to 
do so. 

Application under sec. 42 of the County Court 
Statute on behalf of the defendants that the action 
be remitted to the County Court 

Mb. Bbown, for the defendants : The action is 
one on a contract, and the sum sought to be re- 
covered is under £250. 

Mb. Bbaham, for the plaintiff: A prospectus was 
issued in the name of the defendants inviting the 
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public to subscribe in an intended mining company. 
The plaintiff did subscribe, but the venture proved 
abortive and the action is brought to recover the 
amount of the plaintiff's subscription. The plaintiff 
seeks to deliver interrogatories to the defendants to 
ascertain whether they issued the prospectus. This 
can only be done in the Supreme Court (Smith v. 
Hurley, W. N., April 12, 1884). 

His HoNOB said : I think it seems reasonable 
that interrogatories should be administered in this 
case. I will adjourn this summons for the purpose 
of giving the plaintiff time to administer the 
interrogatories. If the plaintiff does not apply 
within a reasonable time for leave to deliver the 
interrogatories this application can be renewed. 

Solicitors : For the plaintiff, Braham and Pvrani'y 
for the defendants, Br&um, 



Stevens v, Mayor, Ac, of Flemington akb 

Kensington. Nov. 6. 

County Court Statute 1869 (No. 345 j, aec, 43— 

Corporation — Affidavit — A corporation can apply 

under sec, 43 <o have action remitted — W?io 

may mdke the necessary affidavit. 

Application under sec. 43 of the County Court 
Statute that the action be remitted to the County 
Court, on the ground that the plaintiff has no 
visible means of paying the defendant's costs if 
unsuccessful. 

Mb. Isaacs, for the plaintiff : A corporation can- 
not make an application of this kind, and if it can 
it must be done by a properly authorised agent. 
(Re Lechy, 3 W. W. & a*B. 42 (I.)). The town 
clerk has made the affidavit ; he is not an agent 
for litigious proceedings. The defendants in their 
notice of appearance required a statement of claim, 
but have not put in a statement of defence, and the 
time for putting such defence in has elapsed. The 
main object for commencing an action of this sort 
in the Supreme Court is to find out what the de- 
fence really is. The defendants, by our statement 
of claim, have discovered the plaintiflTs whole case, 
and now, by applying to have the case remitted, 
seek to deprive the plaintiff of all chance of finding 
out what their defence may be. 

Mb. Hobges, for the defendants: The town 
clerk is the individual who represents the corpora- 
tion The writ is served on him. Any person 
who can give the information is tHe proper person 
to make the affidavit. 

HisHoNOB said : I think that it was intended that 
when the plaintiff, if unsuccessful, has no means of 
paying the defendants' costs, although the defendants 
may be a corporation, that the defendants should 
beat liberty to applj to have the case remitted, 
unless the plaintiff give security or satisfy the judge 
that the action is a fit one to be tried in the Supreme 
Court. The word person properly excludes corpora- 
tion, both by its legal meaning and by the provisions 
of our Statute. I cannot see any reason why a 
corporation should be deprived of this right. Since 



a corporation cannot make an affidavit it must b« 
made by someone else. If the town clerk can 
speak to the facts I think he is the very best person 
to make the affidavit. In many respects it is pro- 
vided that he is the person to transact the business 
of the corporation. I do not, however, think it 
necessary that it should be made by hiuL I think 
I ought to make the order, but I will make it in 
such a way as to give time for a statement of de- 
fence to be put in. As nine days were allowed to 
elapse before the summons in this application was 
taken out, I order that the defendants have five 
days within which to put in a statement of defence, 
and that after the defence has been delivered the 
action be remitted to the County Court. 

Solicitors : For plaintiff, Best ; for defendants, 
GUlott and Snowden, 



Sittings in Banco. 
(Before their Honors Mr. Justice Williams and 
Mr. Justice Holroyd.) 
Thk Queen v. Tbenowith. Oct. 4. 
Judicature Act 1874 (No, 502^, sees, 2, 22— 
Criminal information for Hbel — Wliere a 
criminal information is brought by the Prothoruy 
tarry it must be tried "at ba/r^^ wnhss the 
Attorney-General has granted his wa/rrant of 
" nisi prius" — Su^h informations, though 
"penaV*in consequences, are deem^ "dviPin 
the matter o/ procedu/re. 

The prosecutor had obtained leave to file a 
criminal information for libel against the defendant. 
The libel contained attacks on several persons 
employed at the boot factory of Messrs. W. Lang 
and Co., Fitzroy, including the plaintiff, in which 
they were referred to as " scabs." The trial took 
place at the Nisi Priu^ sittings, before Mr. Justice 
Williams and a special jury of 12, when the 
defendant was found guilty. A special case was* 
reserved for the consideration of the Court on 
several points raised during the trial, and a rule: 
nisi was also obtained io set aside the verdict on 
the grounds that the Court had no jurisdiction to 
try the case, as there was no warrant from the 
Attorney- General authorising the trial ; that the 
trial should have been had before a common jury ; 
that the prosecution had no right to order jurors to 
stand aside, and that there was no evidence of 
publication by the defendant. 

Sib Bbyan OXoohlen appeared for the prose- 
cution; Mb. Pubves and Mb. Mitchell for 
the defendant. 

Mb. Justice Williams, in giving the judgment 
of the Court, said that a special case had been re- 
served at the trial under the Criminal Law Pro- 
cedure Statute, and there was also a rule nisi. The 
information was under the 22nd section of the Judi- 
cature Act 1874, which directed that information 
shall be filed in the name of the prothonotary of the 
Supreme Court. Some difficulty had arisen as to 
whether the proceedings .were civil or criminal in 
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their nature^ There was no doubt that the conse- 
qaenoes were peoal, but the Court thought the 
prooeedinga were chdl as a matter of procedure. 
They would, therefore, deal with the case not on 
the special case reserved, but on the rule nisi. The 
points in the rule nisi werd the 3ame as those in 
the special case, and they had all been satisfactorily 
answered by Sir Bryan O'Loghlen during the 
argument except one. That one was that the form 
of trial was irregular, that there should have been 
a trial at bar, and not at nisi prims. They were of 
opinion that that objection must prevail. It was 
a very short point, and depended entirely upon sec- 
tion 2 of the Judicature Act when read in connec- 
tion with the authorities cited by Mr. Mitchell. 
That section (rave to the Court all the powers 
possessed by the Courts of common law in England. 
It was as follows : — The Supreme Court shall have 
cognisance of all pleas, civil, criminal, or mixed; and 
subject to any enactment now in force to the con- 
trary, shall have jurisdiction in all cases whatsoever 
as fully and amply to all intents and purposes as 
Her Majesty's courts of Queen's Bench, Common 
Fleas, and Exchequer, at Westminster, or either of 
them have or had by the common law in England." 
They had therefore to see what was the jurisdiction 
of the courts of common law in England in cases of 
this kind. The practice and procedure were stated 
in Comer^s Crown Practice^ 142, to be that all 
causes of the Queen in this Court must be tried at 
the bar if the Attorney-Qeneral will not grant his 
warrant of nisi prius. The authority referred to 
for that is Reg, v. Sir Jacob Banks, 6 mod. 361, in 
which it is very distinctly laid down that all causes 
of the Queen in the Queen's Bench must be tried 
at bar if the Attorney-General will not grant a 
warrant of nisi prius. That authority has since 
been cited in all the text-books, and had never been 
questioned. There was no doubt, therefore, that in 
the jurisdiction of the Court at common law, where 
a case is brought by the prothonotary, it must be 
tried at bar unless the Attorney-General has 
granted his warrant of nisi prius. The Court was 
therefore of opinion that this case had been irregu- 
larly tried, and the trial would be set aside. Under 
the circumstances no costs of the rule would be 
given. 



(Before their Honors Mr. Justice Higinbotham, 

Mr. Justice Williams, and Mr. Justice Holroyd.) 

Thb Quesk v. Koonby. Oct. 4. 

Evidence — Criminal trial — Evidence cam/not he 

given of a statement made by a vntness at a 

previous trial — WJiat a prisoner says or does at a 

previous trial is admissible. 

This was a special case stated by the Chairman of 

the Gbneral Sessions at Melbourne for the opinion 

of the Court. The case stated that John William 

Booney had been presented on the charge of having 

broken and entered the warehouse of John Brown, 

tmd in a second count with receiving the boots know- 



ing them to have been stolen. The theft from Mr. 
Brown's warehouse occurred on the 7th February, 
1884. Some days thereafter the boots so stolen 
were brought in a cab and delivered to the accused. 
About the 27th February, 1884, the prisoner went 
to the o£Gice of Messra Halton and Co., Melbourne, 
and asked them to ship for him these boots and 
other things to Mauritius. The boots were shipped 
by the French steamer Salazie, which left Hobson's 
Bay on the 29th March, 1884. The prisoner was 
a passenger by the same vessel. The police authori- 
ties of Mauritius seized the boots, which were then 
in the possession of Mr. Pulvenis, of Fort Louis, 
and on the 8th July, 1884, Sergeant Lovie, of the 
Melbourne police, arrived there, with a warrant for 
the arrest and extradition of the accused. Sergeant 
Lovie was examined as a witness at the General 
Sessions, and stated that he was present in the 
police court. Port Louis, on tho 10th July, when 
Mr. Pulvenis was examined ; that the proceedings, 
including the evidence of Mr. Pulvenis, were in the 
English language ; that the prisoner was present 
and heard what was said, and at the close of Mr. 
Pulvenis's statement the magistrate asked the 
prisoner if he desired to ask any questions, and that 
he said he did not. It was then proposed, on behalf 
of the Crown, to ask what statement did Mr. 
Pulvenis make, but the prisoner's counsel objected. 
The question was allowed, but the point was 
reserved for the consideration of the Supreme Court 
The following evidence was then given by Sergeant 
Lovie : — " Mr. Pulvenis said that two months pre- 
viously the prisoner brought to him a quantity of 
boots and asked certain prices for them, which he 
could not agree to. The prisoner then asked him 
to sell them for him on commissiom ; prisoner 
brought to him 111 pairs of boots, out of which he 
sold five paira The prisoner then asked me (Lovie) 
to compare the boots I brought from Melbourne 
with the sample of boots brought into court by Mr. 
Pulvenis. Mr. Pulvenis, the prisoner, and I com- 
pared them, and we found the samples corresponded 
with each other, except that some private marks 
which were on those I brought from Melbourne 
appeared to be obliterated on those found in 
Mauritius. After the comparison was made Mr. 
Pulvenis said to the prisoner that he was quite sure 
the two samples belonged to the same lot of boots. 
To this the prisoner said nothing.*' The prisoner 
was convicted of receiving, but sentence was respited 
pending the decision of the Supreme Court on the 
question whether the evidence was admissible. 

Mr. Chomley and Sib Bryan OXoghlen 
appeared for the Crown in support of the conviction ; 
Mr. C. a. Smyth for the prisoner. 

Mr. Justice Higinbotham said that there 
appeared to have been a link wanting in the proof 
of the case, namely, that the prisoner had brought 
a quantity of boots to Mr. Pulvenis at Port Louia 
Mr. Pulvenis was not called as a witness at the 
General Sessions to prove that thaprisoner^rought 
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the boots to him, bat a sergeant of police was called, 
who was present at the police court, Port Louis, 
when the prisoner was brought before that court. 
He gave evidence as to what Palvenis said in Court, 
and what was afterwards said and done by Pulvenis, 
the sergeant^ and the prisoner. This evidence 
was objected to, on the ground that the facts 
must be proved by the direct testimony of Pulvenis 
himself, and not by a person who heard him give 
his evidence. It was contended for the Crown 
that the evidence was admissible, not as evidence 
of the truth of the statements, but of admissions 
by the prisoner that he took the boots. What a 
prisoner said or did in a court of law, where he was 
not influenced by fear or hope to make an untrue 
statement, was properly admissible. In this case 
the Court was of opinion that a portion of the 
evidence objected to was admissible against him, 
namely, that part in which it was stated that he 
asked the boots to be compared. But that meant 
nothing ; it was not an admission that he was the 
person who took the" boots to Pulvenis. The 
earlier portion of the evidence of the statement by 
Pulvenis that prisoner had taken the boots to him 
was not admissible, nor was the latter part of his 
evidence admissible It was not an admission that 
as a fact the prisoner took the boots to Mauritius. 
As the most important part of the evidence was not 
admissible, the conviction would be quashed. 

Mb. Justiob Williams was of the same opinion. 
A statement by the prisoner on his conduct might 
be received in evidence. The fact of his asking for 
a comparison of the boots and the result of that 
comparison was admissible in evidence. But the 
most material parts of the evidence that had been 
admitted were the two other portions which were 
inadmissible. 

Mb. Justice Holrotd said that they should be 
extremely cautious in admitting evidence of the 
class that had been objected to in this case. A jury 
was likely to be very much influenced in coming to 
a verdict by evidence of statements made in pre- 
sence of the prisoner of the very things which it 
was necessary to prove for the purpose of a convic- 
tion. It was to be assumed that there was no other 
evidence except this statemenii as to what was said 
in Court that prisoner brought the boots to Pul- 
veni& If that evidence were admitted, the prisoner 
would be deprived of his opportunity of having the 
most important piece of testimony against him 
tested by cross-examination. He was entitled to 
have on his trial Pulyenis placed in the witness- 
box to state that the prisoner brought him the 
boots, and to be then and there cross-examined in 
reference to it. The other evidence as to what was 
said after the comparison of the boots was still less 
admissible. The mere fact that the prisoner held 
his tongue did not justify its being received in 
evidence. He was entitled to hold his tongue. He 
need not take the slightest notice of what was 
saidi and the fact that he said nothing in the 



police court could not be an admissictt against 
him. 
Conviction quashed. 

(Before their Honors Mr. Justice Williams and 
Mr. Justice Holroyd.) 
Norton v. Williamson. Oct. 4. 

Action /or breach of an agreement terminated by 
third paarty — Onueof 'proof Uee on plaint^ff^to show 
the authority of the third paai/y — Where an agree- 
ment is ambiguous documents qf the preliminary 
negotiations may be looked at to ascertain the in- 
tention of the parties. 

Rule nisi for a nonsuit, or to reduce damages. 
Mb. Pubyes and Mb. Hood moved the rule 
absolute ; Db. Maddbn and Mb. HoDGsa showed 
cause. 

The action was brought by Mr. Fleming Norton 
against Messrs. Williamson, Gamer, and Mos- 
groye, to recover damages for breach of an agree- 
ment to employ him to give an entertainment in 
different parts of the Australian colonies. The 
plaintiff gave his entertainment several times in 
Melbourne and the country districts. There were 
some disputes between the plaintiff and the 
defendants and the defendants' agent^ Mr. Jinkins. 
Ultimately, at Albury, Jinkins cancelled the 
agreement that the plaintiff had entered into with 
the defendants, and the plaintiff claimed damages 
in consequence. At the trial a verdict was given 
for tbe plaintiff, but the defendants applied for a 
nonsuit on the ground that there was no evidence 
that Jinkins had any authority from them to canoel 
the agreement, or that they had ratified his act It 
was also sought to reduce the damages by two 
sums of 10s. and £1 3s. 4d., allowed by the jury to 
the plaintiff for the hire of a piano and the carriage 
of plaintifl^s baggage. 

Mb. Justice Williams said that a rule nisi bad 
been obtained to set aside a verdict for plaintiff 
and enter a nonsuit on the ground that Jinkins had 
no authority to put an end to the contract between 
the plaintiff and the defendants. There is no doubt 
that the onus of proof was not on the defendants 
but on the plaintiff, to show the authority or else 
facts from which the authority might be presumed. 
In his opinion there was evidence of the authority 
When the plaintiff started on this tour the defend- 
ants were unable to leave Melbourne, as they had 
to look after their business here, and they told him 
that they were going to send Jinkins with him on 
his tour as their manager, and in charge of the tour. 
Prom the conversation that Williamson had with 
the plaintiff on the subject the jury were at liberty 
to draw the inference that Jinkins was, so to speak, 
the alter ego of the defendants. Until the tour 
came to an end, or unUl he was recalled, he, to all 
intents and purposes, represented the defendantSi 
and had authority to dismiss anyone engaged on 
that tour. It was also said that the verdkt was 
against evidenoe, and that there was tinp direct ^ 
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evidence of Williamson, Garner and Jinklns that 
Jinkins had no authority. But it might be that 
private instructions were given to Jinkins which 
would affect the position as between the agent and 
the principals out which would not affect the 
position of the principals and a third party. Jinkins' 
evidence was that he acted without communicating 
with the defendants, but he gave no explanation of 
that. And the defendants' telegrams were incon- 
sistent with Jinkins not being in a position to do 
an act of this kind. It was open for the jury to 
say that they did not believe the defendants' 
evidence, as it was inconsistent with their 
acts. The verdict ought not to be dis- 
turbed on that ground. But it was said that 
the damages ought to be rediiced by 
a sum of lOs. paid for the hire of a piano paid by 
the plaintiff. The amount was small, but it was 
a difficult point. But he thought the verdict 
might be sustained for this amount on the ground 
that the contract in reference to the piano was 
contained in letters from plaintiff to defendants, 
and after that the agreement was drawn up. That 
agreement being ambiguous as to whether the 
plaintiff was to provide, they might look at the 
other documents of the preliminary negotiationii. 
The fact that in the agreement it was stipulated 
that the plaintiff should provide his complete 
entertainment and a pianist, and making no 
mention of a piano, raised the supposition that the 
defendants were to provide the piano. It also 
appeared that when the plaintiff did arrive in the 
country and gave his first entertainments, the 
defendants did provide a piano. The next question 
related to a sum of 34s. for fares, being sums paid 
by plaintiff for the carriage of his luggage. The 
defendants were to pay all fares. The meaning of 
that term in the contract was doubtful, and 
theatrical usage had been incorporated as a term of 
the contract. There was a great mass of evidence 
that in theatrical management and usage an agree- 
ment by the proprietors or lessees to pay all fares 
included fares for baggage, as dresses, <&c. Both 
th^se matters being ambiguous were left to the 
jury, and the jury found in favor of the plaintiff. 
There was no reason to disturb their verdict. 

Mb. Justice Holroyd reviewed the evidence, 
and said he was also of opinion that there was 
ample evidence that Jinkins was the agent of the 
defendants for the purpose of dismissing the 

• plaintiff; that he had ample power to use his 

• discretion in that matter, if he saw fit in the 
interests of the defendants to do so. As to the 
minor points, he thought the contract must be 

• considered together witb the letter prior to the 
' contract, so far as regarded the payment for the 

piano. The meaning of the letter of the plaintiff 
to defendants was that the entertainment was to 
be considered complete so far as he was able to 
supply it without a piano. The contract contem- 
plated the use of a piano, but that was not to be 



supplied by plaintiff, who was only to supply a 
pianist. As to the fares, there was evidence 
that where the parties undertook to pay fares it 
included extra baggage. 

Mr. Justice Williams said that he desired to 
add that Mr. Justice Higinbotham, who had 
heard the arguments for the plaintiff and those of 
Mr. Purves for the defendants, concurred with the 
other members of the Court. 

Bule for a nonsuit or to reduce damages dis- 
charged. 

Sittings in Banco. 
(Before their Honors Mr. Justice Higinbotham, 
Mr. Justice Williams, and Mr. Justice Holroyd.) 
The Quken v. Nicolson, exparte Minogue. 
Ma/rried WoTnen'a Property Act 1871 {No, 384), 
sec. 18 — Licensing Act 1876 {No. 566), sec. 50, 
sub-div. 3 — A married womcm cannot hold a 
licence. 

Rule nisi calling on the licensing police magis- 
trate at Kyneton to hear an application by Catherine 
Minogue for the transfer to her of a publican's 
license for the Clare Castle Hotel, Kyneton. The 
police magistrate refused the application for a 
transfer, on the ground that the applicant was a 
married woman, and that by the 50 th section of the 
Licensing Act a married woman could not hold a 
publican's license. 

Dr. Madden moved the rule absolute ; Mr. J. T. 
T. Smith showed cause. 

Mr. Justice Higinbotham said: This was a rule 
calling on the licensing stipendiary magistrate for 
the licensing district of Kyneton to show cause why 
he should not hear and determine an application by 
Catherine Minogue, a married woman, for a trans- 
fer to her of a publican's license for the Clare 
Castle Hotel, Kyneton. The applicant is a woman 
living with her husband, a contractor, whose busi- 
ness compels him occasionally to be absent from his 
place of residence. It appeared by the affidavits 
that the applicant had paid for the furniture, good- 
will and the license of the hotel, in respect of which 
she had applied for a transfer, with her own 
money, consisting in part of her earnings while she 
was licensee of another hotel in the same town. It 
was to be assumed, therefore, for the purpose of the 
question now to be determined, that the applicant 
is a married woman having property to her separate 
use. The magistrate refused her application because, 
as he states in the affidavit which he has made and 
filed for information of the Court, he was of opinion 
that, having in view the provision contained in 
section 50 of the Licensing Act 1876, by which the 
license held by a female shall, upon her marriage, 
confer upon her husband the same privileges, and 
shall impose on him the same duties, obligations, 
and liabilities as if such license had been granted to 
him originally, a married woman living with her 
husband cannot legally hold a publican's license. 
He. wa£ unable to concur with hj^ learned^brethren 



Digitized by VrrOOQ IC 



^Mt8 C> OABBat 
Hot. 8tb, 18M. J 



THE AUSTRALIAN LAW TIMES. 



103 



in the opinion that this was a sufficient reason for 
refusing to hear and determine this application for 
a transfer. That a licensed person under the act 
might be a female appeared from this and other 
provisions of the 50th section. In the ordinary 
case of the marriage of a licensed person, being a 
female, the property in the licence, together with 
her other personal property, would, in the absence 
of provision for securing it to her for her separate 
use, pass to her husband ; and this clause, as it 
seemed to him, did no more than direct that in such 
a case the privileges and also the duties, obliga- 
tions, and liabilities of a licence should pass, together 
with the property in the licence, to the husband. 
But this provision in no way interfered with or 
over-rode the law which allowed a married woman 
to acquire and hold separate property, or the re- 
quirements of this act which imposed certain obli- 
gations upon the person, whether male or female, 
married or unmarried, who possessed this particular 
kind of property. A married woman was not ex- 
pressly prohibited from obtaining a legal right to a 
publican's licence as her separate property, and if 
that were so there was nothingin this act^ he thought, 
to prevent a married woman, who had gained a 
qualified independence by virtue of possessing sepa- 
rate property of this kind, from applying for a 
licence to be issued or transferred to her. The con- 
struction which the magistrate had put upon this 
clause of the 50bh section would disqualify every 
married woman, whether she be living with her 
husband or not, from holding a publican's licence. 
If the Legislature intended to make coverture a 
(disqualification, that intention would probably have 
been expressed in briefer and more direct terms. 
Keliance had been placed npou the fact that all 
licensed persons were subject to penalties for 
offences committed against this act, and it had been 
argued that a married woman would be exempted 
from such penalties, as she would be presumed 
to have acted under the coercion of her 
husband. Of this doctrine of the presumed 
coercion of a wife by her husband, and 
that such coercion excuses her, it has been observed 
by Mr. Justice Stephen {Digest of the Criminal 
Law, note 2, p. 333) that it is a doctrine " uncer- 
tain in its extent and irrational as far as it goes; it is 
besides rendered nearly unmeaning by the rule 
that the presumption is liable to be rebutted by 
circumstances.'' It might well be doubted whether 
this doctrine of presumption could apply at all to 
a case where certain liabilities were expressly 
imposed and privileges were conferred by statute 
upon all licensed persons without distinction of sex 
or statiM in regard to marria^a But even if the 
presumption did apply, the interpretation of the 
act of Parliament ought not, in his opinion, to be 
governed by conjectures as to the mischievous 
consequences likely to flow from the application of 
a rule which, as the same authority observed, ** is 
tolerable only because it is practically evaded on 



almost every occasion where it ought to be applied*' 
(lb., p. 336). This act did not expressly, or by 
necessary implication in any part of it, disqualify 
a married woman living with or apart from her 
husband from holding a publican's licence* He 
was of opinion, therefore, that this application was 
one which ought to be heard and determined on 
its merits, and that the rule should be made 
a'bsolute without costs. 

Mr. Justice Williams thought the rule should 
be discharged with costs. The question turned 
chiefly on the first few lines of a sub-section of 
clause 50 of the Licensing Act 1876, but as some 
reliance might be attached to sec. 18 of the Married 
Women's Property Act, it would be as well to 
look at that statute first Sec. 18 of the Married 
Women's Property Act provided that "every married 
woman having property for her separate use shall 
be considered ae a femme sole for the purposes of 
contracts, and wrongs and injuries, and suing and 
being sued in any civil proceeding." It appeared 
to him that the holding of a licence by a married 
woman was not one of the purposes mentioned in 
sea 18. She could not be considered 9k femme sole 
for that purpose. It was not absolutely necessary 
to decide that point in this case, because even it 
she were to be considered a femme sole there was 
a prohibition in the latter act, the Licensinff 
Statute -passed in 1876, against a married 
woman holding a licence. Section 50 of 
the Licensing Act sub-sec. 3, enacted 
that in case of the marriage of any 
female being a licensed person, the licence held by 
her shall confer upon her husband the same privi- 
leges, and shall impose upon him the same duties, 
obligations, and liabilities as if such license had 
been granted to him originally." There were no 
words of qualification or limitation in that sub- 
section. The words were very large. There was 
no limitation of them to a female not having 
separate property, and the Court would be doing 
violence to the act if they were to hold in the teeth 
of these words that a married woman could hold a 
licence. As to the presumption of law to whioh 
reference had been made as to a married woman in 
certain cases acting under the coercion of her hus- 
band, it existed. The Legislature must have had 
this presumption before it when passing the act. 
Offences were created by the statute, heavy fines 
were imposed, and in some instances imprisonment 
was provided. Even if she had separate property 
to her own use, the Legislature might say it would 
not put her in a position where she might be sub- 
ject to these penalties. He thought the magistrate 
was right in refusing the license. 

Mr. Justice Holbotd was of the same opinion. 
According to the ancient law a husband and wife 
were supposed to constitute one person, and 
although that doctrine had to a great extent been 
abrogated by recent legislation, it still existed for 
certain purposes, so far as regarded liability under 
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the criminal law and certain other cases. He 
thought the Licensing Statute contemplated such a 
state of things as marital control still being con- 
tinued, and had in view the fact that a wife would 
be held excusable for certain things done by the 
possible coercion of her husband. Section 
50 did not expressly state that a married 
woman should not hold a licence, but il 
plainly assumed it, for it provided that in 
case of the marriage of a woman, the licence held 
by her should confer upon her husband the same 
privileges, impose the same duties as if it had been 
granted to him in the first instance. The husband 
was put in place of a wife. The section would be 
unmeaning if a wife was tb hold a licence after 
marriage when it was expressely provided that on 
her marriage the obligations, duties, and liabilities 
in reference to it should pass to her. husband. She 
might getii licence against the wish of her husband, 
subject to the discretion of the -magistrate. He 
thought it was not intended that a married woman 
should hold a licence. The magistrate was right in 
refusing the transfer of the licence. 

Eule to compel the police magistrate to hear and 
determine the application for a transfer discharged, 
with costs. 



(Before their Honors Mr. Justice Higinbotham, 

Mr. Justice Williams, and Mr, Justice Holroyd.) 

Maudoit v. Ross. Nov. 3. 

Principal and Agent — Wrongful act— Ratification 

-^ A father m w>t legally responsible for his son^s 

trespass unless the rekUion of principal and 

agent exists between tJtem — A wrongful act, in 

order to be capable of being ratified so as to make 

tlie ratifier Uahle for ths wrong, must be an act 

done by a person professing to act for tlie use or 

benefit, or by tlie authority of tlie party who is 

q/lerwards said to have ratified it — Evidence of 

ratification^ 

This was an appeal from the County Court at 
Alexandra. 

Mr. Taylor for the appellant; Mr. Skinner 
for the respondent 

The plaintiff, Jules Maudoit, sued the defendant, 
Colin Ross, for damages for driving away some 
cattle and converting them to his own use. The 
case for the plaintiff was that the defendant's sons 
had gone on to the plaintiff's land to take away a 
steer belonging to the defendant ; that with the 
steer they took away about nine or ten head of 
cattle belonging to the plaintiff, and that the plain- 
tiff had not since obtained possession of the cattle 
taken from him. It was alleged for the plaintiff 
that the defendant had ratified the act of his sons 
in taking away the plaintiffs cattle. A verdict 
was given for the plaintiff for £16, and defendant 
appealed on the ground that there was no evidence 
that he ratified the act of his sons. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said, — Appeal from the 



County Court at Alexandra. The defendant's two 
sons, aged 13 and 11, left their home to find and 
recover a steer of their father's which had strayed 
into the plaintiff's paddock. They took the ste^r 
from the paddock, and with it eight head of cattle 
of the plaintiff, and in spite of the remonstrances of 
neighbors, who told the boys they were taking away 
the plaintiff's cattle, they drove the cattle to their 
father's gate, a distance of more than two miles, 
where they left them, and most of the animals were, 
in consequence, lost The defendant, driving in a 
buggy in company with another person, met his 
sons on the road and spoke to them, but it does not 
appear what took place between them. The plain- 
tiff sued the defendant for the damage resulting to 
him from the sons' trespass, and the jury found a 
verdict for the plaintiff for £16. The question to 
bo determined is, whether there was any evidence 
to support the verdict The relationship existing 
between the defendant and the actual wrongdoers 
must be excluded from consideration in dealing 
with this question. A father is not legally re- 
sponsible for his sons' trespass unless the relation of 
principal and agents exists between them. See 
Moonv. Towers, 8 C. B. N. S., p. 615, a case simi- 
lar in some of its legal aspects to the present It 
is admitted that there was no evidence of previous 
authority given by the defendant to his sons to 
commit the act complained of. But the learned 
judge of the County Court has held that there was 
evidence of ratification by the defendant A wrong- 
ful act, in order to be capable of being ratified so 
as to make the ratifier liable for the wrong, must 
be an act done by a person professing to act for 
the use or benefit, or by the authority of the party 
who is afterwards said to have ratified it ( Wilson 
V. Barker, 4 B. & A. D. 614 ; Bird v. Brown, 
4 Ex., at p. 799). It does not clearly appear that 
the defendant's sons professed to act for the 
benefit or by the authority of anyone in driving 
away the plaintiff's cattle. Their motive may 
have been mischief merely, or they may have 
thought that it would have been easier to drive 
several head of cattle than one. But assuming 
that their act was one that could be ratified, 
we are of opinion that there was no evidence of 
ratification in fact. Evidence of ratification 
consists of proof of acts or words show- 
ing an election of the ratifier to adopt as his own 
the act of another known to him, and done by that 
other for his benefit or in his name. Mere know- 
ledge of the act of the agent is not ratification, 
although knowledge is a necessary element of rati- 
fication except where there is an intention to adopt 
the act at all events and under whatever circum- 
stances {Freemxtn v, RosJier, 13 Q. B. p. 780 ; Phos- 
pJiate of Lime Company u Green, L. R. 7 C. P., p. 
56. There must be evidence either of participation 
in the advantage resulting from the act, as, for 
instance, by receiving the proceeds of an irregular 
sale, as in Hunter v. Parker, (7 M. W., p. 322),, or 
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of ei press approbation of the act, as in Bwron v. 
Denman (2 Ex., p. 167). In the present case all 
the elements of a legal ratification are absent The 
defendant deriyed no profit or advantage from the 
wrongful act of his sons. It does not appear that 
he was even aware at the time he parted from them 
on the road that they would continue to drive the 
cattle to the place where they left them. The de- 
fendant never expressed approval of his sons' act. 
On the contrary, he intimated his opinion in a 
conversation with the plaintiff some time afterwards 
that his sons' conduct had been wrong, and fur- 
nished just ground of complaint, as it undoubtedly 
did. We think that there was no evidence to sup- 
port the verdict. The appeal will be allowed with 
costs. A nonsuit, with costs, will be entered for 
the defendant in the County Court. 

Nov. 3. 
The Quben v. M'Cormiok, exparte M^Monigle. 
The Queen v. M*Cobmick, exparte Lindsay. 
The Queen v. M'Corhick, exparte Hahmonb. 
The Queen v. O'Connor, eocparte Benitto. 
The Queen v. O'Connor, exparte Conway. 
Licensing Act 1876 {N'o. 566), sec, 54 — The convict- 
ing justices have no power under sec, 64c o/ the 
Licensing Act IS7Q to award imprisonment in de- 
fault of insufficient distress /or payment of a fine. 
In these cases convictions had been made by 
justices for selling liquor without a licence, contrary 
to the provisions of sec. 54 of the Licensing Act. 
It was sought to quash the convictions on the ground 
that the justices, when making the convictions, 
inflicted a fine of £25, with costs, instead of award- 
ing imprisonment, and they directed that in default 
of payment distress should issue, and in default of 
sufiicient distress, one month's imprisonment. 

Mr. Box appeared in support of the convictions; 
Mr. Isaacs appeared in support of the application 
to quash the convictions in the cases of M'Monigle, 
Lindsay, and Hammond ; Mr. Barrett appeared 
in support of the application to quash the convic- 
tions in the cases of Benitto and Conway. 

Mr. Justice Hioinbothau said, — An order nisi 
was granted in each of these cases to quash a con- 
viction for selling liquor without a licence, contrary 
to sec. 54 of the Licensing Act 1876. Section 
54 provided that any person who shall sell any 
liquor without a licence shall forfeit and pay for 
the first offence any sum of not less than £25, nor 
more than £50, or shall be liable to imprisonment 
for any term not less than one month, nor exceeding 
three months. The power of imprisonment was 
here given, not as a means of enforcing payment of 
the penalty, if a penalty be awarded, but as a 
distinct original punishment. In each of these 
cases the justices inflicted a fine of £25 with costs, 
instead of the alternative punishment of imprison- 
ment, and they added in their order " distress in 
default of payment, and a term of one month's 
imprifionment in default o£ sufiicient distress." 



The objection had been taken to all of these convic- 
tions that the justices had' not power to award im- 
prisonment in default of distress, and he regretted to 
state that the objection was, in his opinion, good and 
must prevail Where a penalty is imposed under 
the authority of an Act of Parliament, it is beyond 
doubt that payment can be enforced only 
by the means and in the way provided by the same 
or by some other act of the Legislature. Where 
the particular act under which the penalty was 
imposed was silent as to the mode in which 
payment was to be enforced, and where no general 
provision had been made by an act of Parliament 
for enforcement of payment in such case by dis- 
tress and imprisonment, a warrant of distress or a 
warrant of commitment could not be issued, and a 
conviction which ordered disti'ess or imprisonment 
in default of payment will be a bad conviction. 
But where the statute under which the -penalty 
was imposed was silent as to the mode of enforcing 
payment, if a general statutory provision existed 
applicable to the particular case by which the issue 
of a warrant of distress or of a warrant of commit- 
ment was authorised, it was, in his opinion, clear 
law not only that either of these warrants might be 
issued by any justice after the case had been heard 
and determined (see the Justices of the Peace 
Statute 1865, section 11) for the purpose of 
enforcing payment, but that the adjudicating 
justices might, if they thought fit, include an 
order for the issue of one or both of those 
warrants in the conviction as a part of their 
adjudication, and that no valid objection could be 
taken to the conviction on the ground that it in- 
cluded either or both of those means of enforce- 
ment. He was not aware of any case before the 
present in which this view had been called in 
question. It was undoubtedly the view of the 
learned author of the general procedure acts known 
as Jervis's Acts, which were introduced into Vic- 
toria at an early period, and were now embodied 
in the Justices of the Peace Statute 1865. This 
appears from the fact that all the three general 
forms of conviction given in the second schedule, 
and which were plainly intended to include all 
cases whatsoever in which distress or imprisonment, 
or both, could be applied, either to enforce pay- 
ment of the penalty, or, in the case of imprison- 
ment, as an alternative punishment (see section 111, 
and forms 39, 40, 41 in the second schedule) 
contained distress or imprisonment as a part 
of the sentence of the adjudicating justices ; 
the form of the warrant of distress reeited 
this part of the conviction as a portion of the ad- 
judication (see form 47), and the form of the war- 
rant of commitment in like manner recited the 
foregoing recital in the warrant of distress (see 
form 51). But it was contended, and he thought 
successfully, that the general procedure sections of 
the Justices of the Peace Statute 1865, which bore 
on this point (sections 111 to 125) did not contain^ 
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a general power to award imprisonment as a means 
of enforcing payment of the penalty in the cases 
now under consideration. The Act imposing the 
penalty, like the majority of Acts passed since the 
general system of procedure was introduced, was 
silent, and provided no remedy at all in case the 
penalty was not voluntarily paid. For a consider- 
able time after Jervis's Acts were passed it was 
supposed that section 22 of 11 and 12 Vic, c. 43, 
of which section 123 of the Justices of the Peace 
Statute 1865 is in substance a copy omitting the re- 
citals, applied to and authorised imprisonment in 
such a casa But if the comma (which is not a part 
of the act of Parliament) after the word " remedy" 
in the second liae be omitted, this section, 
like the corresponding section in the English Act, 
will be found to apply only to the rare cases where 
the statute on which the conviction was founded 
authorises the issue of a warrant of distress, and to 
have no application to the far more numerous cases, 
including the present, where the statute on which 
the conviction was founded provided no mode at all 
of enforcing payment. This construction of the 
section was adopted with authority, and a remedy 
was applied by the English Act, 21 and 22 Vic, c 
73, sec 5, which provided that sec. 22 of the English 
Act,' 11 and 12 Vic, c. 43, should extend to all 
cases where the statute on which the conviction or 
order was founded provided no mode of levying or 
raising the penalty, compensation, or sum of money, 
or of enforcing payment of the same, as well as to 
cases where the statute on which the conviction or 
order was founded authorises the issue thereon of a 
warrant of distress. This amending English 
Act appears to have been overlooked by 
the framers of the Justices of the Peace 
Statute 1865, and of the later amending 
acts, and as it has no place on the statute book of 
Victoria the Court was constrained to accept the 
construction put by the English Legislature upon 
the terms of the section from which our section 123 
is copied, and to hold that as neither the Licensing 
Act 1876, nor the general procedure sections of 
the Justices of the Peace Statute 1865 provide the 
remedy of imprisonment to enforce payment of 
these penalties, the convictions ordering imprison- 
ment were bad. The adoption of section 5 of 21 
and 22 Vic, c. 73, would, he thought, entirely 
remove this ground of objection to the form of 
conviction in most frequent use. He desired to 
state precisely the ground on which his judgment 
in this case rested. Another view of sec 123 of 
the Justices of the Peace Statute 1865 had been 
suggested in argument in connection with a recent 
decision of this Court in Eeg. v. Ferry, exparte 
Brown (10 V. L. R. (L.) 1 14.) It was to the effect, 
as he understood it, that in all cases coming within 
the scope of this section the convicting justices had 
no power to make imprisonment a part of their 
adjudication, and that the justice to whom tho 
return of insufficient distress was made, or some 



other justice at that stage of the case had alone 
jurisdiction to award imprisonment, and to fix the 
term. He strongly dissented from that view, 
which, if it be adopted, must disturb the old and 
well-established practice in this department of the 
administration of justice. If it be correct, it will 
follow from it as a consequence that the committing 
justice was invested by this section with judicial, 
and not merely discretionary administrative powers, 
and that a defendant must in all cases be summoned 
to appear and be heard before he could be com- 
mitted. It was held by this Court, in the reserved 
judgment of Warrv, Templeton (3 V, R (L) p. 56), 
that the act of the committing justice was a minis- 
terial act, and that no summons to show cause was 
necessary before signing the warrant of commit- 
ment. The English practice appeared to be the 
same See Oke's Magn>st,Synop., 9 ih edition, p. 170 ; 
see, also, p. 163. Full effect would only be given 
to this 123rd section by holding that it confers 
by implication on the convicting justices 
the power of including in the conviction a 
term of imprisonment limited to three 
months, as well as on the committing justice 
the power of issuing a warrant of commitment for 
the same or any shorter term, and that it gave in 
addition to the committing justice a discretion, not- 
withstanding the previous adjudication of imprison- 
ment by the convicting justices, to refrain, if he 
thought fit, from issuing a warrant of commitment 
at all. The orders to quash the convictions in all 
these cases must be made absolute, but without 
costs. The defeat of justice which the Court is now 
compelled to sanction might, they venture to hope, 
lead to a legislative remedy being applied at no 
distant date. The language of the statute law on 
this subject now presented a snare to justices of the 
peace in the discharge of this highly important and 
at the same time difficult part of their duties. 

Mr. Justice Williams said that he concurred 
in the result of the judgment, but not in the reasons 
given by his colleague. He based his judgment on 
the ground that the convicting justices had no 
power to award a term of imprisonment in default 
of distress. It was quite consistent that the con- 
victing justices might be the persons to whom the 
application might be made to order imprisonment 
in default of distress, but he thought they had no 
power to do so in the original order on conviction. 
Section 1 1 1 of the Justices of the Peace Statute pro- 
vided that in all cases of conviction, where no par- 
ticular form of such conviction shall be given by 
the statute creating the offence, or regulating the 
prosecution, the justices who convicted might draw 
up the conviction in one of the forms on the second 
schedule applicable to the case. But that applied 
only to the form of the conviction, and if they 
were to give a larger effect to that section they 
would be in effect saying that, where a special 
statute created a special offence and pro- 
vided Bomething ia the.^.i^tu«(3^Q|^^^of 
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conviction, an order would be good if it followed 
the f6rm in the schedule to the Justices 
of the Peace Act The present cases were an illus- 
tration of that. The Licensing Act, section 54, 
provided that any person who should sell any 
liqijior without a licence authorising such sale should 
forfeit and pay a sum of not less than £25, or be 
liable to a term of imprisonment for any term not 
less than one month nor exceeding three months, 
and that it should be part of the order that all 
liquor in the possession of the defendant should be 
forfeited. It was to be part of the conviction that 
the liquors should be forfeited ; but if the argu- 
ment in support of these convictions was good^ it 
would be sufficient to follow the form in the 
schedule to the Justices of the Peace Statute and 
omit the order for the forfeiture. Two cases had 
been relied upon in support of the argument that 
the conviction was sufficient — re AUiaon, 10 Ex. 
561 ; re Hoive, 21 L. J. M. c. 94. But those cases 
were distinguishable from the present. The defects 
were those of form and not of substance. In the 
present cases the objections were certainly of sub- 
stance. It was a substantial part of the conviction 
to order imprisonment He referred to sections 117 
and 123 of the Justices of the Peace Statute. The 
latter section provided that where the statute on 
. which a warrant of distress, or conviction, or order 
is founded, provides no remedy in case it be re- 
turned, B warrant of distress thereon, that no suffi- 
cient goods of the party against whom such warrant 
shall have been issued can be found, the justice to 
whom such return is made, or any other justice 
if he think fit, may, by his warrant, commit the 
defendant to the nearest gaol for any term not 
exceeding three months unless the sum be paid. 
This was inconsistent with the justices in their 
original order awarding a term of imprisonment 
Those justices would have more of the facts before 
them on which to make an order for imprisonment 
The justices to whom the distress warrant was re- 
turned unsatisfied h^d a discretion, and they might 
take into consideration any aggravating or miti 
gating circumstances. Reference had been made 
to a previous decision of the Court in the Qiieen v. 
Ferry ^ exparte Brawn, 10 V.L.R. (L.)144. He 
thought that decision was right. The convicting 
justices had no power to award imprisonment in 
default of insufficient distress or payment of the 
fine. The conviction should be quashed. 

Mr. Justice Holbotd said he concurred in the 
opinion of Mr. Justice Williams. Section 123 of 
the Justices of the Peace Statute contained pro- 
visions that where no sufficient distress was found 
the defendant might be committed by a justice to 
whom the warrant of distress was returned, or by 
another justice if he thought fit That justice 
might possibly fix a less term than the convicting 
justice would have done. He had to take all the 
oiieumstances of the case into consideration. He 
concurred with the result that the conviction should 



be quashed, but he did not agree with the reasons 
of Mr. Justice Higinbotham. 

SUPREME COURT SITTINOa 
(Before His Honor Mr. Justice Molesworth.) 

MoBRissBT V. Clements. Oct 8. 

Transfer of Land StattUe 1866 fiV^o. 301), sec, 42 
— Unregistered lease — Destruction — StattUe of 
Frauds — Sec. 42 o/tlie Transfer of Land Staivie 
does not make a lease which is not registered void, 
hut makes it of no effect as against a subsequerU 
registered conveyance of tlie land — If a lease be 
destroyed so that its registration be made impos- 
sible it would still be valid between the parties as 
a contract. 

This was a suit by the plaintiff, as administratrix 
of the estate of Michael Morrissey, a farmer 
near Beechworth, against Richard Clements, seek- 
ing to have it declared that certain land now held 
by Clements should be transferred to her. Morrissey 
had given to the defendant a transfer of the 
property, according to the plaintiff, mainly to secure 
an advance of £270 made to him by Clements. 
The transfer was, however, in form an absolute one. 
The plaintiff desired to be allowed to redeem the 
property on payment of what was due. The defend- 
ant asserted that the property had been purchased 
by him, and not taken under mortgage. 

MaToppfor the plaintiff ; Mr. Webb, Q.C., and 
Mb. Goldsmith for the defendant 

His Honor, in giving judgment, said: Mr. 
Morrissey held leases under the Land Act of one 
allotment containing about 140 acres, and another 
about 20 acres. On January 18, 1879, he mort- 
gaged the former under the Act 301 to the defend- 
ant, Mr. Clements, for X200 at 8 per cent Want- 
ing £70 more, he made an arrangement releasing 
the tirst mortgage, and taking transfers of both 
allotments as for the sum of X270, and making a 
le!)se of them to Morrissey for three years at a rent 
payable half-yearly equal to 8 per cent, on £270. 
This was, in effect, made the same as a mortgage, 
and regarded by the parties as such. In some 
incidents it would differ from it The borrower 
would have an option of paying the money and 
getting back the land or removing it ; the lender 
the remedies of a landlord to enforce rent, and 
getting rid of the borrower by his mere omission 
to purchase. The defendant executed a release 
of the mortgage, and Morrissey, on January 5, 
1881, made an absolute transfer to him as 
for £270, and on January 14, 1881, de- 
fendant executed a lease to Morrissey for 
three years as from November 29, 1880, at a 
rent of £10 10s., payable half-yearly in ad- 
vance, with a right to purchase at the end of 
three years for £270. The additional £70 was 
applied partly to previous payments to Morrissey, 
part to the balance of rents payable to the Crown 
to complete the title, the costs of the conveyances, 
and the balance, £10 78. 6d., to Morrissey. jMr. 
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Tuthill^ solicitor, acted for both parties in the 
matter. The defendant alleges that within a 
fortnight of the date of the lease he and Morissey 
agreed to a i^ew arrangement in consideration of 
his lending Morrissey a further sum of £60, secured 
by his promissory note at three months, the right 
of purchase being given up, the lease being can- 
celled ; and that the lease was destroyed by 
Morrissey, the loan of ^30 made, and the promissory 
note given. The value of the land is very material 
as to the probability of the defendant's story. I 
have the evidence of five witnesses (neighbors) 
valuing the land at that date at £4 an acre (£640). 
There is one witness on the other side, an 
auctioneer, living 13 miles off, who says he has 
seen it frequently, not going over it, having gone 
specially recently to qualify him to give evidence, 
not going upon it. He values it at the period 
in question from £1 15s. to £2 an acre. 
On the whole I conclude that the land was worth 
much more than £270, and an ample security for 
it as a debt. Several witnesses, Messrs. John 
Carmody, Daniel Carmody, and Sutton, have 
proved distinct conversations with defendant in 
1881-1882, in which he spoke of Morrissey as a 
very punctual payer of interest, and as entitled to 
redeem the land. Defendant gave Morrissey a 
series of receipts for half-years* interest or rents in 
advance to November 29, 1881 ; another date 
November 29, 1881, for six months' interest in 
advance; then June 16, 1882, as for half-year's 
rent in advance, due May 29, 1882. The relation 
of the parties might produce a confusion between 
the words interest and rent as long as the lease 
continued. The word rent would show the exis- 
tence of the lease as much as the word interest. 
The defendant has stated very indistinctly a verbal 
agreement for a tenancy on the same terms as the 
lease. He gave another receipt as for half-a-year's 
rent, due November 29, 1882. The defendant 
has some corroboration as to his account of the 
cancellation of the lease from Tuthill. He says 
Morrissey came to him shortly after he got the 
lease and asked for it, and said that he and de- 
fendant had made fresh arrangements, that Morrissey 
was several times afterwards in his office, and 
spoke to him as if he knew aU about it, which he 
did not ; that he said that tUe lease wa3 at an end, 
as if complaining that he might be turned out of 
the land ; that Morrissey said that he did not wish 
that the matter of the lease being ended should be 
known. Morrissey gave defendant a promissory 
note, December 21, 1882, for £50, which he says 
represented the £30 paid at the cancellation of the 
lease, accumulations, and renewals. Morrissey died 
March 11, 1883. His widow, Maria, the present 
plaintiff, on March 29, 1883, paid the defendant 
£10 16s., being according to a receipt which he 
prepared, and i^e kept "six months' rent in advance 
for the farm rented of me by her late husband, and 
in the occupation of which she may continue as my 



tenant at will at the same rent" Neither party 
was questioned as to what occurred on this occa- 
sion. The plaintiff took administration to Morrissey 
cum teatamento armexo (he left her all his property) 
on July 17. On that occasion she swore to an 
account of his assets, in which she said nothing of 
his interest in the allotments. She stated a debt 
due to the defendant of £50, and, after some ques- 
tions, paid it to kim. Tuthill seems to have heard 
something of her claim to the land, and was 
furnished with a copy of her statement as adminis- 
tratrix. Some time, I think, in November, 1883, 
she, accompanied by three witnesses, went with 
£270, and a copy of the lease, which she had, and 
offered to pay the £270, which the defendant re- 
fused, saying there was no debt due to him on the 
land, and tiiB land was hi& After some words 
defendant's wife suggested that she should go to 
Tuthill, and they all wBnt. Defendant stayed but 
a short time, probably thinking it better to have 
the conversation carried on in his absence. There 
is a good deal of conflict as to various points, as 
to the conversation with Tuthill. He says that he 
told them that the lease had been cancelled. This 
they deny. They cross-examined Tuthill as to 
concession of the registration of the lease. Tuthill 
began cross-examining the plaintiff as to the state- 
ment of assets which she had made and sworn to. 
She denied it as on the copy shown to her. On 
the whole I am inclined to think that Morrissey 
did get the lease from Tuthill with an intention of 
cancelling it, and did in fact destroy it, but I 
entirely disbelieve the defendant's statement that 
he agreed to abandon the right. I think that 
he and Morrissey contemplated a substituted 
arrangement, probably some document securing 
£270 and further advances. The plaintiff made a 
subsequent tender on the proper day, November 27, 
1883, of £270, which defendant refused. If the 
defendant's story of the cancellation with intent to 
defeat the estate were true, I do not think that it 
would, regarding the Statute of Frauds, destroy his 
right to the term of three years and the right to 
purchase at the end of them (Doe and Crewtail v. 
Thomas, 9 B. and C. 288 ; Bottvng v. Martifi, 1 
Camp. 317 ; Mollett v. Bra/yne, 2 id. 104). The 
defendant's counsel insist that it is otherwise under 
the act 301, section 42, saying that documents shall 
be of no effect until registration. I read that with 
reference to the effect upon the land only, and 
would say that plaintiff would have no title 
to the land as against a registered con- 
veyance from the defendant, and that the 
cancellation made the registration impossible. 
But I think notwithstanding that clause that 
an unregistered document, as the lease, would be 
valid between the parties as a contract, and that 
notwithstanding its destruction. But if I believed 
the defendant's story I would not think the plain- 
tiff entitled to the assistance of a court. I am in- 
clined, regarding Tuthlll's evidence, to think that 
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Morrissey intended, bj destroying the lease^ to 
destroy the estate under it, substituting some other 
arrangement for it, and in the abseDce of that 
other arrangement I should hold the old one bind- 
ing. If I am right as to the application of the 
Statute of Frauds, the plaintiff might enforce the 
right of purchase personally against the defendant. 
If I am wrong, I would hold on the evidence the 
refasal of the defendant a fraud against which a 
court of equity should give redress. The defend- 
ant's counsel hare insisted that the lease, not 
naming assignees, was valid only as to Morrissey. 
I think any assignee of his could enforce it, terms 
going to assignees unless expressly excluded — 
Williamson Conveycmci/ag^ 9th edition, 319. All 
chattel interests pass to executor — See Williams on 
Executors, 670, and subsequent cases. But the 
defendant has afforded some evidence against her 
in accepting the receipt for rent without 
objecting, and more materially in swearing 
to the statement of assets. I think the con- 
fused nature of the property between an equity 
of redemptioQ and right of re-purchase was 
probably the cause of it. But her having made it 
was probably a cause of this suit being reaisted. 
She has brought forward another case in which I 
think she is wrong. 8he denied that Morrissey 
owed the defendant what she mentioned in the 
statement, and had actually paid him, and insists 
that she should be allowed credit for it against the 
£270. For these reasons I shall not give her her 
costs of suit. I shall order that upon the plaintiff, 
within a month, preparing a sufficient transfer to 
her from the defendant of the allotments 2a and 
2c in bill mentioned, and paying or tendering to 
him £270, that he execute such transfer ; if there 
be difficulty, that he effectually convey the said 
allotments to h^r so that she may have a certificate 
of title clear from any encumbrances which he may 
have created under the Act 301, and that the chief 
clerk of the Court may direct all necessary acts to 
be done, and the defendant do them at his own 
expense, the plaintiff paying only her costs of 
preparing the transfer and the registration of it. 
The proceedings to be continued under the Judica- 
ture Act. 



Oct 21. 
The Shire of Ballak y. The Queen. 
Injunction — No a/pplication lies against the Crown 

to prevent t/ie issue of a licence inconsistent with 

the riglUs qf a former leasee — When proceedings 

to he taken. 

Motion for an injunction to restrain the 
Board of Land and Works, the Mining De- 
partment, and the servants and agents of Her 
Majesty from granting a licence to Alex. M ills to 
cut a race for mining purposes f roni the Lerder- 
derg Creek, for the purpose of diverting water from 
the creek. 

Db. Madden and Mb. Topp appeared for the 



petitioners in support of the application ; Mb. 
Webb, Q.C., and Mb, Worthington for the 
respondent. 

The petition stated that on 1st January, 1864, 
the Crown granted to the district board and rate- 
payers of Ball an a lease of a water reservoir known 
as the Blackwood reservoir, in the district of Ballan, 
together with the exclusive right of collecting the 
storm water falling upon that piece of land, or on 
part thereof on which the reservoir stands. The 
petitioners are the legitimate successors in title to 
the Ballan District Boad Board. The lease gave 
to the lessees power to cut and construct 
and use all such storm- water channels, 
races, pipes, flumes, drains, embankments, 
•levels, and other works on the land 
which might be necessary for conducting the water 
gathered therein and thereon into the reservoir. 
The lease was to be for 99 years, and the petitioners 
were to use the land for the purpose of gathering* 
and collecting the storm water. The rent was to 
be £1 per annum. The lease was still in operation. 
The petitioners alleged that one Alex. Mills had 
made application under the Mining Statute and the 
regulations thereunder for a licence to cut a race 
for mining purposes from the Lord erd erg Creek, on 
the south of the Dividing Range, about four lAiles 
from Blackwood, which creek was within the area 
granted by the lease to the petitioners. The 
petitioners lodged objections to the issue of the 
licence to Mr. Mills in accordance with the regula- 
tions. An inquiry was held before Warden Shuter, 
who recommended that the licence should be 
granted. On the 29th August, a notice appeared 
in the Government Gazette, stating that after the 
expiration of one month fi'om the date thereof it 
was intended to grant the licence for 10 years to 
Mr. Mills, as on behalf of the Simmons' Beef 
Amalgamated Mining Company, No Liability. The 
petitioners contended that under the lease they had 
the exclusive right of collecting the storm water, and 
that if the licence was granted to Mr. Mills, it 
would be an interference with their rights. 

His Honor, in giving judgment, said that the 
Crown had granted to the petitioners a lease of a 
water reservoir at Ballan. The petitioners, by the 
lease, had a right to the water in the reservoir, and 
had the power of selling it to parties who might 
desire to purchase it. After this the Crown pur- 
ported to grant to a mining company to cut a race 
for mining purposes, and to take away the water 
from the watershed which had previously been 
leased to the petitioners. This petition was filed 
to prevent the issue of the licence. The case came 
within a decision of his, TJie City of Melbourne Min- 
ing Company V, The Queen (4 W. W. & a'B.), in 
which he held that no application would lie against 
the Crown to prevent the issue of a lease incon- 
sistent with the rights of a former lessee or owner, 
and that proceedings could not be taken if some- 
thing was not actually done. He did not see any 
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difference between a lease and a licence as in this 
Bait. The proceedings by the petitioners were 
premature till a licence had been actually issued 
and something had been done by some one which 
would be an infringement of the alleged rights of 
the Bnllan Shire Council with regard to the reser- 
voir in question. He would therefore refuse this 
application. Costs to be costs in the cause. 

(Before His Honor Mr. Justice Higinbotham.) 

Jell v. Bkadbhaw. Oct. 29. 

Landlord and tenant — Rent — Eviction by a land- 
lord, in order to operate as a suspension of the 
rent, mtist amount to the expulsion or amotion 
of the tenant — A trespass by the lessor toill be no 
suspension of the rent — What is eviction. 
This was an action by Joseph Jell against 
Joseph Bradshaw, to recover a sum of ^68 for 
tent of premises at Mulgrave. The defendant dis- 
puted his liability to pay, and put in a counter- 
claim for damages he had sustained in consequence 
of having been evicted from the place before the 
expiration of his tenancy. 

Mu. Isaacs for the plaintiff; Mr. Hood for the 
defendant. 

His Honor, in giving judgment, said that the 
plaintiff claimed in this action a sum of £60 for 
one yeac's rent of land at Mulgrave let to the 
defendant. The agreement was dated 6th August, 
1883, and by it the plaintiff agreed to let, and the 
defendant agreed to rent, " 300 acres of Bushy- 
park, J. Jell's pre-emptive right, for one year, at 
the rale of £60 per year, for grazing." The 
plaintiff's property in Bushy-park contained accord- 
ing to the Government plan 320 acres, and accord- 
ing to measurement upwards of 333 acres. There 
were two houses upon it, one enclosed in a garden 
of an acre and a quarter, in which the plaintiff 
was living at the date of the agreement, and in 
which he had since continued to live. The key of 
the other house, which was empty, was given by 
plaintiff to the defendant's brother about a fort- 
night after the date of the agreement. It was 
afterwards occasionally occupied during their visits 
by the defendant and his friends. The plaintiff 
further claimed a sum of £8 for 16 weeks' rent of 
this house at 10s. per week, ending December 8, 
1883, as upon a distinct agreement with the defend- 
ant. The terms of the agreement of August 6, 1883, 
which were drawn up by the defendant, did not 
specify what portion of Bushy-park was included in 
the lease, or whether either or both of the houses 
in the park were to be let to the defendant. It did 
not appear that the parties came to a distinct 
definite understanding on the subject. It was not 
necessary, as he regarded the evidence, to deter- 
mine that point, but he was inclined to think that 
the words *' for grazing " in the agreement must be 
taken not only to define the nature of the occupa- 
tion, but also to limit the area of the leased land to 



that portion of it outside the house and garden. The 
agreement had not been objected to as being void 
for uncertainty. The defendant resisted both claims 
of the plaintiff, and also set up a counter-claim for 
damages, on the single ground that he had been 
evicted by the plaintiff during the term and before 
the rent became due. Eviction by a landlord, in 
order to operate as a suspension of the rent, must 
amount to the expulsion or amotion of the tenant. 
A trespass by the lessor will be no suspension of the 
rent {per Mr. Justice Williams in 1 Williams v. 
Saunders, 208, note 2). Eviction was an amotion 
of a permanent character done by the landlord in 
order to deprive, and which had the effect of 
depriving the tenant of the use of the thing demised 
or of part of it (per Mr. Justice Willes in Upton 
V. Townend, 17 C. B. 72). In the present case 
the alleged eviction consisted in a notice in the 
following terms, sent by the plaintiff to the defend- 
ant : — " Mr. Joseph Bradshaw, — I hereby give you 
notice to deliver up possession of my house by this 
day week. 1st December, 1883. J. Jell." The 
plaintiff received the key of the house about a 
fortnight after the 1st December, after the 
defendant had voluntarily removed his cattle from 
the land. The plaintiff had not, in his opinion, 
evicted the defendant. If the agreement for letting 
included the house the notice to quit was only 
an empty threat which the defendant might 
have disregarded, and which could not have been 
put in force by the plaintiff. If, on the 
other hand, the parties did not intend to include 
the house in the lease of the 300 acre.«, the notice to 
quit was limited in its terms only to the house, and 
there was nothing to indicate that the plaintiff 
desired to disturb the defendant as a tenant in the 
enjoyment of the land leased to him for grazing. 
After the evidence was closed, the defendant's 
counsel desired to amend the pleadings, so as to set 
up a defence of surrender. Such an amendment at 
that stage, would he thought, be unprecedented, 
and would alter the whole nature of the case made 
by the defendant. Further, the facts proved would 
be equally inconsistent with a surrender of the lease 
as with an eviction, for whatever might have been 
the wishes or intention of the defendant, the plain- 
tiff did not appear to have desired to put an end to 
the lease, unless the defendant carried out a pro- 
posal he made to buy the land. The amendment, 
therefore, ought not to be allowed, and as the 
defence of eviction had failed, the plaintiff was en- 
titled to recover a year's rent. The counter-claim 
made by the defendant for damages he sustained by 
the eviction would be disallowed. The plaintiff 
also made a claim for XS, for rent, for the use of 
the house, but that claim had not been proved, and 
would be disallowed. He would direct that judg- 
ment be entered for the plaintiff for £60. 



Digitized by 



Google 



NOTBB OF 0ASB8. I 
Not. 8(t, 1884. | 



THE AUSTRALIAN LAW TIMES. 



Ill 



(Before His Honor Mr. Justice Moles worth.) 
Sumner v. Sumner and Others. Oct. 30. 

Will — Bequests to trustees of property " to he em- 
ployed in such cha/ritahle purposes as the trustees 
shall in their absolute discretion think Jif is not 
void from uncertainty. 

This was a suit by the children of the late Mr. 
T. J. Sumner against the executrix and executors 
of their father^s will, in which the opinion of the 
Court was sought as to a portion of the will. Mr. 
Sumner died on the 20th April, 1884, By his will, 
dated 31st March, 1884, he appointed the defend- 
ant Sarah Jane Sumner his executrix, and Messrs 
James Grice and J. W. Eggleston (also defendants) 
his executors. The will made certain provisions 
as to the distribution of the greater part of his pro- 
perty. But as to tbree-tenths of it, he directed that 
a portion should be applied in payment of certain 
annuities and legacies, '' the balance to be employed 
in such charitable purposes as my said trustees shall 
in their absolute discretion think fit." The plaintiffs 
instituted the suit, contending that the bequest to 
" charitable purposes " was void from uncertainty, 
and that Mr. Sumner had, as to this property, 
which was said to be worth £80,000, died intestate, 
and that the property should be divided among the 
next of kin. The trustees contended that a valid 
charitable trust had been created by the will, and 
that his next of kin were not entitled tx> the balance. 
The Attorney-General was made a defendant to 
the suit as representing the public, and he also 
contended that the gift for charitable purposes was 
good. 

Mr. Webb, Q.C, Mr. a'Beckett, Mr. Hodoes, 
and Mr. Hiogins appeared for the plaintiffs ; Mr. 
WoRTHiNGTON for the Attorney-General j Mr. 
Gregort and Mr. Neighbour for the executrix 
and executors. 

His Honor, in giving judgment, said, — Mr. 
Sumner direct^ that three-tenths of his residuary 
estate should be disposed by the words '' in such 
charitable purposes as the said trustees should in 
their absolute discretion think fit." A suit has been 
instituted on behalf of his next of kin to have a 
declaration that no valid trust has been created as 
to this three-tenths, and that it belongs to them. 
The executors and the Attorney-General have 
opposed this, and insist that the trust is good, and 
should be executed. I have been referred to cases 
in which such trusts at discretion of executors have 
been held bad, but in all the testator describing 
the objects has used words which might include 
some not charitable. Kendall v. Granger^ 5 Hare, 
300; Williams v, Kirhead, 5 CI. and Fin., " bene- 
volent purposes.'' So James v. Allen, 3 Meivale 
17 ; Ja/rmin's Estate, 8 Oh. D., 584 ; Ellis v. SeJhy, 
7 Simons 352, 1 Milne and Craig, 286, " charit 
able or other purposen." In O^Manney v. Butcher 
(Turner and Russell 260), a residue was directed to 
be applied generally to private charity. The 



Master of the EoUs held this to be indefinite, and 
therefore not to be executed. I have tried to find 
what private charity means, and failed. In Morice 
V. Durham (9 Vesey 399, 10 id. 522), a fund was 
left for such objects of benevolence and liberality 
as the trustee or bishop should in his own discre- 
tion most approve. It was held not a good trust, 
because benevolence is not tantamount to charity. 
As to trustees applying a fund, we may say in giving 
" £10 to an institution for poor blind men," or 
in giving ** 200 shillings to 200 poor blind men" — 
as far as I can collect the distinction between public 
and private charity by Sir Thomas Plumer, Master 
of the Rolls, in O'Manney v. Butcher, he would 
hold the former a good and the latter a bad trust, 
as the Court could not see the execution of it. This, 
then, would be judge made law that the inconveni- 
ence of control by the Court would make a trust 
illegal. The sum in question there was small. 
The decision was referred to in Horde v. Suffolk 
(2 M. & K. 59), where annual sums were bequeathed 
to a person to be distributed in charity, at the dis- 
cretion of the legatee, either to private individuals 
or public institutions. Sir Jbbn Leach, Master of 
the Rolls, held that the legacies did not fail. But 
in some cases and books O^Manney v. Butcher 
seems to have been approved {Na^h v. MorUy, 5 
Beav. 177) verbally, but in effect, the objects being 
clearly poor persons, the trust was sustained. The 
expression in this will, '' absolute discretion," has 
always been broken through. The ingenious argu- 
ment presented to me for the plaintiffs is, a trust 
fails if any of its objects fail. A private charity 
would be an illegal object, and yet would come 
under the de&cription ** charitable purposes." In 
Morice v. Durham, above referred to at 10 Vesey, 
541, Lord Eldon clearly held that where there was 
a clear disposition to charity it should be executed 
either by the Court or the Crown. There is in the 
case before me a clear direction to apply to charity. 
If the Court should hold that an application to 
purposes of private charity, whatever that may 
mean, is illegal, it should prohibit the trustees from 
making such, not defeat the trust altogether. I 
dismiss the bill, the plaintiffs to pay the costs of the 
Attorney-General. 



Oct. 30. 
The Trustees, Executors, akd Agenct Com- 
pany V. For. 
Will — Wliere the testator directed that the residue 
of his property sJiould he equally divided between 
his wife and son, but in the event of the wife 
marrying again that her share should be paid to 
his son, Held, that the widow uxis entitled to the 
income of a moiety during widowhood. 
This was a suit instituted by the plaintiffs as 
executors of the will of the late Mark Foy, of 
Colling wood, to obtain the opinion of the Court as 
to the meaning to be attached to a portion of Mr. 
Foy's will. Mr. Foy died in January last. By 
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hU will he appointed his wife and the Trusteed, 
Executors, and Ageocy Company to be the 
executrix and the executors of his will. Qe 
directed that after payment of certain legacies the 
residue of his property, amounting to about 
£15,000, should be equally divided between his 
wife and his infant sod, Maximilian John Foy, his 
other children by a previous marriage having been 
provided for. He also directed that, in the event 
of his wife marrying again, the share of the property 
that he bequeathed to her should'be paid to his 
SOD, Maximilian John Foy. The widow renounced 
probate of the will and of any trusts conferred 
on her by it, and probate was granted to the 
Trustees, Executors, and Agency Company. The 
question was whether Mrs Foy was entitled to be 
paid half of the estate, or whether she should 
receive only a life interest in it. 

Mr. Higgins for the plaintiffs, Dr. M'Inerney 
for Mrs. Foy ; Mb. Campbell for the infant son of 
the testator. 

His Honor said, — Mr. Foy made a will by 
which he left all the residue of his estate, real and 
personal, to his wife (Catherine, in trust for herself 
and their son Maximilian John Foy, share and 
share alike, provided, however, that if after his 
decease she should again marry he revoked the 
foregoing devise and bequest, and devised and 
bequeathed to his son Maximilian John all the said 
residue of his estate ; and he appointed his wife 
and the Trustees, Executors, and Agency Company 
his executors. The wife filed a disclaimer, stating 
that she had never accepted the trusts, and refused 
to accept them, and disclaimed all right and title to 
the probate of the will, and all the trusts and 
powers and discretions thereby reposed in her. The 
plaintiff company alone obtained probate, and 
brought this action for instructions and directions. 
The disclaimer does not deprive the wife of any 
beneficial interest under the will. There is no 
doubt that the provision for the cesser of her 
interest upon her marriage is effectual, although in 
restraint of marriage. If she took as a trustee 
under the will it would be for herself and infant 
so equally, whether as joint tenants or tenants 
in common might be doubtful. Upon her 
marriage, at all events in the son's lifetime, it 
would totally cease. But I think her entitled to 
the income of a moiety during widowhood. The 
son will be entitled to the other moiety, and I shall 
direct a sufficient allowance to be made for his 
maintenance, education, and clothing, the residue 
of his moiety to be accumulated on real or Govern- 
ment security during his infancy. I shall refer to 
the chief clerk to take the usual accounts, to 
ascertain the residue, and direct the plaintiff com- 
pany as trustee to invest the uninvested residue 
upon Government or real securities, and to pay a 
moiety of the clear income to the defendant, 
Catherine Foy, so long as she remains unmarried, 
the other moiety as above directed. I refer to the 



chief clerk to fix from time to time a sufficient 
allowance for the maintenance, clothing and educa- 
tion of the defendant, Maximilian John Foy during 
his infancy, to be paid to the defendant, Catherine 
Foy, as his guardian, if she wishes for that office, 
a separate account to be kept by the plaintiff of the 
accumulated fund. I direct the costs of all parties 
to be taxed by the taxing officer, as between 
solicitor and client, on the higher scale, and re- 
tained or paid by the plaintiff out of the residue. 
The events of the death of either the widow or soDt 
or the marriage of the former, will make further 
directions necessary. 



Be Thomas M*Namara, Oct. 31. 

Insolvency Statute 1871 \{J^o. 379), sec. 37— A 
secured creditor who denies the /act of holding a 
security cannot jyetition for sequestration — A 
secured creditor who petitions for sequestration is 
bmcnd to give up his security at the price Jie puts 
upon it. 

Kule nisi for the sequestration of the estate of 
Thomas M^Namara, laborer. 

Mb. Webb, Q.C., and Mr. Isaacs moved the 
rule absolute ; Mr. Duffy showed cause. 

The petitioning creditors were Mr. Fraser, 
plumber, and Mr. Strongman, solicitor, and the 
ground on which the application was made was that 
the respondent had not satisfied two judgments 
obtained by the creditors. 

His Honor said Messrs. Strongman and Fraser 
presented a petition for the sequestration of the 
estate of Mr. M'Namara, stating debts due to them 
separately amounted to more than £50 on judg- 
ments, executions issued, and demand of payment 
not complied with. The petition and the affidavits 
verifying it stated that their debts respectively were 
wholly unsecured. In fact. Strongman held a 
security for his debt, and rule nisi was obtained, 
stating that the debts were unsecured. The respon- 
dent duly served notice of objections, amongst others 
that Strongman's debt was secured. The petitioner 
sought to remedy this mistake by serving notice 
that Strongman was ready to give an estimate of 
the value of hm security in land described, and 
estimated it at Is., and claiming to be a creditor 
for the previous amount less a shilling, and offering 
after adjudication to give up the security to the 
assignea There was no offer to pay costs. The 
security was but of trifling value. At the hearing 
before me some ground was shown for disputing 
the debt to Fraser, but I was disposed to hold the 
objection not disclosing security fatal. The section 
31 of our act would not apply, as the petition was 
all right. I have always held the provisions of our 
act as to valuing, security, or offering to give up, 
very important. The unsecured debt must be over 
<£50, and in this case its amount as to being so was 
questionable. It is important also that the petitioner 
should be conclusively bound to give up his security 
at the price he puts upon it. Counsel for the peti- 
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turners sought to meet this objection bj the notice 
served, yalniog and offering to give up, and relied 
upon a decision of the Master of the Bolls in 
England, in re Vanderluder, 20 L. R Gh. 289. In 
it it was held that the petitioner stating that there 
was no security might be cured by a letter before 
the hearing of the petition, stating that the petition 
was not valued at anything, and at the hearing 
offering to give up. The words of the English Act 
S2 and 3S Vict., 74, as to the contents of petition 
corre^nd with our Act 379, section 37 ; but our 
practice, as orders nid and effect of them, and the 
manner of proceeding, joining issue upon facts, and 
trial of them, and amending defects, is totally 
. different f ro«i what the English practice at the date 
of the case referred to was, and the Master of the 
Rolls referred to English rules which we have not 
Uniformly, since the Act 379, I have held the false 
denial of security to be a fatal objection. I discharge 
the rale nisi with costs. 



BuTCHiR V. Martin. Oct. 31. 

AdminigtrcUian suit — Executors notJUvng accounts 

withdn the prescribed time €md aUowing one of 

thevr number to manage the estate toithotU inier- 

fercTice — Costs. 

This wa3 a suit for the administration of the 
estate of one James Butcher, late of Beeaa The 
defendants were Wm. Martin and Charles 
Buchanan, the surviving executors of Butcher's 
will. It was alleged by the plaintiff that the 
defendants had allowed another executor, Mr. R. 
Robertson, since deceased, to manage the estate 
without any interference by them, that he had 
mixed up the moneys of the estate with his own 
moneys, and that, as accounts had not been fur- 
nished, it was necessary to institute the suit. The 
accounts had been taken, and it was found that 
there was a sum of XI 06 due to the executors on 
a portion of the accounts. A sum of £96 was 
claimed by a solicitor of the executors, who held 
deeds of some property as security. It was agreed 
that the executors should pay that amount, and 
should hand over the deeds to the plaintiffs. It 
was also agreed that the executors should be paid 
the sum of £106 by the plaintiffs. The only 
question in dispute was as to costs. It was con- 
tended by Mr. A'Beckett that the costs of the 
executors should be paid out of the estate. No 
loss had been sustained, and there was no necessity 
for instituting the suit 

His Honor said he thought the defendants 
should pay their own costs. They were under 
obligation under oath to file accounts of their deal- 
ings with the estate within 15 months after they 
obtained probate. They had not complied with 
that rule of the Court. They had also allowed 
another executor to manage the estate without anj 
interference by them ; and he therefore saw no 
reason why they should be paid their costs out of 
the estate. An order was then made for payment 



of a sum of £106 to the defendants, and for 
the delivery by the defendants of certain deeds to 
the plaintiffs, defendants to abide their own costs 
of suit. 



IN CHAMBERS. 
(Before His Honor Mr. Justice Holroyd.) 

Nov. 12. 
Traders' Company Limit£D and Brown v. 

Sutton.- 
Licensmg ActJfif^sANo, 566), sec, 62 — Rules oj 
Sv/preTne " - ^ - 

Wh&re 
ment on 
action t 
owed leg\ 

SlLch 

there is 
such appi 
of the 




Order XIV,, rr. 1, 

is made to sign final jvdg- 

there is no defence to the 

to show that the money is 

^endant does not appear on 

^plaintiff has to show tJuU 

iherty given to plaintiff on 

gn jtidgment for a portion 

is not in dispute. 

Application under Order XIV., r. 1., on behalf of 
the plaintiffs for an order that the plaintiffs be at 
liberty to sign final judgment iothe action for the 
amount endorsed on the writ of summons with 
interest and costs, on the ground that there is no 
defence to the action. 

Mr. Box for the plaintiff: The affidavit of 
Brown, one of the plaintiffs, shows that he is the 
manager and licensee of the Oriental Hotel for 
the plaintiff company; that the defendant is 
justly indebted to the plaintiff company in the sum 
of £138 odd for board and lodging and wine and 
spirijks supplied to him, and for £2 as interest make 
together the sum of £140 odd ; that the defendant 
was a lodger in the hotel for five months, and that 
all the items of account in the particulars were 
supplied to the defendant as a lodger, and at his 
request and by his order. That particulars of the 
amount of the defendant's indebtedness were 
regularly rendered to him, and that he never in 
any way objected to any item in the account, and 
has frequently promised to pay the amount due. 
That the defendant, while a lodger, did pay the sum 
of £40 on account of the amount then due by him* 
That the plaintiff company sued the defendant in 
the County Courts and was nonsuited on the ground 
that no person but the licensee of the hotel could 
sue. That the sum of £140 odd is wholly due and 
unpaid, and that there is no defence to the action. 
The defendant by his affidavit states that £22 odd 
of the amount claimed is for board and lodging, 
which the plainti6[ company is entitled to recover, 
but that the balance of the amount claimed is for 
wine and spirits which they cannot recover as they 
are unlicensed persons. 

Mr. Dufft, for the defendant : There has been 
no written demand for interest so that the plain- 
tiffs cannot recover that item. The plaintiff com- 
pany can only sue for board and lodging, which we 
admit to be due. They cannot sue for wines and 

spirits, as they are not licensed. /CTthe plaintiff 
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company were in a position to sue for wines and 
spirits they hare not shown under what oiroum- 
stances the wines and spirits were supplied. Sec- 
tion 62 of the licensing Act provides that a licensed 
person can only recover the yalue of liquors 
supplied at meals to lodgers. The onus of proof 
lies on the plaintiffs to i^ow that the liquor, the 
price of which is here sought to be recovered, was so 
supplied. 

His HoNOBsaid : As there has been no written 
demand for interest, the plaintiffs cannot recover it 
The plaintiff Brown, is the servant of the plaintiff 
company, and I am of opinion that the plaintiff 
company can carry on business by its servant, who 
is licensed. The plaintiff Brown, sells himself as 
the agent for the plaintiff company. Although I 
am not to suppose that a man has done anything 
illegal, I am not bound io assume that all the 
liquor has been supplied at m^als when it is legal 
to supply liquor at other times. The plaintiff has 
to show that the money is owed legally. If the 
defendant did not appear at all the plaintiff would 
have to satisfy the judge that the defendant had no 
defence before he would be allowed to sign final 
judgment It appears that if every word to the 
plaintiffs* ai&davit be true, yet that they may not be 
entitled to the whole amount The plaintiffs may, 
under Order XIY., rule 4, if they so wish, sign 
final judgment for the amount of the board and 
lodging which is not in dispute. 

Mb. Box asked that the matter should be ad- 
journed to enable the plaintiffs to file an affidavit 
showing how much of the liquor was supplied at 



His Honob said : I will allow the matter to be 
adjourned for three days to allow the affidavit to be 
filed. The defendant, will, of course, be at liberty to 
file answer affidavits if heshould think it necessary. 

(Before His Honor Mr. Justice Higinbotham.) 

Nov. 13. 
NizoN V. Milton and Othbes. 

£uJe8 of Supreme Cowri 1884, Ordw XXX,, r. 3 / 
Otdw XXXI,, rr, 1, 26— Xeotw to deliver vaterro- 
gatoriee — Copies of proposed interrogatories need 
not be served upon the party sought to he interro- 
gated — Application/or leave to deliver interroga- 
tories vught to he included in amd made upon a 
general swmmMisfor directions — Where applica- 
tion is made on a special Sfwnmuyns ii should be 
made ex parte — The judge should satisfy himself 
as to the nature of the action, the issues involved, 
the general scope of the proposed interrogatories, 
and as to any offer to deliver partictUars or to 
make admissions that interrogatories ought to be 
administered. 
Summons on behalf of the plaintiff, calling upon 

the defendants to show cause why leave should not 

be granted to deliver interrogatories. 
Mb. Pibani for the application. 
His Hokob said : This is a summons for leave 



to deliver interrogatories. Copies of the proposed 
interrogatories were not served on the defendants, 
who have appeared by different attorneys. I have 
been referred to the case of HaU v, Liardet^ W. N., 
November 10, 1883, p. 165, in which it was held 
that copies of the proposed interrogatories need not 
be served upon the parties whom it is sought to 
interrogate. I concur with that view of the Rules 
under Order XXXI. relating to interrogatories, 
but think that it follows as a consequence of that 
view that, except when it is otherwise ordered, the 
application for leave should be ex parte, and that 
the party to be interrogated, who has no knowledge 
of the proposed interrogatories ought not to be 
summoned. He cannot be called upon to answer 
the interrogatories until they are delivered, and 
untilsecurity has been paid in (Order XXXI., r. 26), 
and before delivery he is not in a position to object 
to the interrogatories or to move to set them aside, 
(rules 6 and 7 on the same order.) It has been 
properly stated, I think, to be the intention of these 
rules that when leave is applied for, the judge 
should satisfy himself by inquiries as to the nature 
of the action, the issues involved, the general scope 
of the proposed interrogatories, and as to any offer 
that may have been made by the parties sought to 
be interrrogated to deliver particulars, or to make 
admissions, or to produce documents, that interro- 
gatories ought to be administered, leaving it to the 
party interrogated to raise special objections if he 
thinks fit Generally speaking, an application 
under rule 1 of Order XXXI. is an application that 
can and ought to be included in and made upon a 
general summons for directions (Order XXX., r. 3), 
and when it is not so made the costs must fall upon 
the parly applying for leave. It is his interest, 
therefore, and I think it is his right, to make the 
application exparte, where a general summons for 
directions is not taken out. In this case the plaintiff 
can have leave to deliver the interrogatories 
proposed, but he must pay the costs of the defend- 
ants who have appeared on the summons. 
Solicitors for plaintiff, Braham and Firani, 



Nov. 14. 

The Colonial Bank of Austbalasia v. M'Lkod. 

Set aside judgm^rU— Guarantee — Forgery — Judg- 

menl regularly entered upon a guarantee set aside 

when the defence is forgery of tlie instrument, and 

where the reason for not defending the action was 

the defendant's mistaken idea that he had not been 

served vnth the writ of summxms — Costs, 

Application on behalf of the defendant calling 

upon the plaintiffs to show cause why the judgment 

and all other proceedings in this action should not 

be set aside, and why the defendant should not 

be at liberty to appear and defend this action. 

The defendant's affidavit in support of the appli- 
cation stated that the writ of summons was issued 
on the 19th May, 1884, and was served on the 21st 
May, and that judgment was sU;ii^d on the 6th 
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Jane, 1884; that the action was brought on a 
guarantee alleged to be signed by him to pay the 
plaintifSsi on demand any amount, not exceeding 
£500, which they might advance to Oregory and 
Oo., with interest; that a person called at his farm 
on the 2lBt May, and offered him the summons^ 
but as he was almost blind, he asked that person 
to read it to him, and that when it had been read 
he would not take it, as he had not signed any 
guarantee, and did not owe any money to the 
plaintifis ; that the person then threw the writ of 
summons down, and that he (the defendant) left it 
lyinj^ there, and did not know what became of it 
that he did not take it in his hands because he 
thought that if he did not do so nothing could 
be done against him, but if he had been aware that 
sueh service was good he would have taken the 
paper and defended the action ; that he heard about 
the middle of August, 1884, that his property was 
advertised for sale by the idieriff, and on making 
inquiry of his solicitor he discovered that the plain- 
UA had on the 6th June, 1884, signed judgment 
against him for the sum of £662 odd, being the 
amount alleged to be guaranteed and interest and 
costs, and that the property was to be sold under a 
Jk fa, issued on the 18th June, 1884 ; that the 
pladntiffii bought the property at auction for £3 Ss., 
but that he valued it at £1200; that he never 
signed his name to a guarantee for Oregory and 
Co. for any sum ; and that if his name appears on 
the guarantee sued on it is a forgery ; that the only 
dealings he had with Gregory and Ca 
was giving them a promissory note for 
£7, and by that means Gregory and 
Co. had his signature, and that this promissory 
note was given by him about the date of the alleged 
guarantee. That he had a good defence on the 
merits, and that the delay haid been through his 
inability to obtain means wherewith to pay the costs 
of moYiog in this matter, and the probability that he 
would have to pay plaintiffii* cost of the proceedings 
herein if the proceedings were set aside and leave 
giren to appear to and defend the action. That he 
has lodged a caveat against the further dealing 
with the land by the plaintiffs, pending the result 
of the application. 

The affidavit on behalf of the plaintiffs 
states that the defendant's land was and still is 
subject to a mortgage of £400 and interest thereon 
in favor of a third party; that the sale of the defend- 
ant's land was duly advertised prior to the date of 
the sale, and that the defendant's interest in the 
land has vested in the plaintiffs, who now hold the 
certificate of title thereto. 

It was submitted on behalf of the plaintiff that 
the defendant had a good case on the merits ; that 
where the service of the writ was regular as in this 
case, and the judgment regularly entered, leave can 
be' given to set the judgment aside on terms 
{^Ai/mad v. Chichester, 3. Q. R D. 722). Lapse of 
time js no bar where no irtetiarable wrong is done 



(WUlet V. Auerion, 1. Wm. Bl. 36 ; Dieted v. Lee, 
1. SaUc : R. 402). 

Dr. Maddik for the plaintiffs: No doubt a 
judge has a discretion in a case like the present^ but 
it ought not to be exercised hera Not only was 
the writ served upon the defendant but it was read 
over to him. In the middle of August defendant 
went to his solicitor and found that the property 
was advertised for sala He went to the solicitor 
to discover whether the service of the writ wais good. 
The defendant although be knew that the service 
was good, and that the land was to be sold, did 
nothing. The land was sold by the sheriff, and a 
certificate of title was issued to the plaintiffs. The 
setting aside the judgment would be of no use to 
the defendant as a certificate of title has been issued. 
A judge has no jurisdiction to set aside a titla The 
defendant's only remedy, if any, would be against 
the <' Indemnity Fund." There must be some 
deception or fraud to enable a judge to set aside a 
certificate of titla The plaintiffs have lost two 
opportunities of trial so that, if leave be granted to 
the defendant, he should bring the amount of the 
judgment into Court 

His Honor said : I think this is a case peoU' 
liarly proper to enable the defendant to raise this 
defenoa I will exerdse the power which I am glad 
to say I think I possess, and will grant the applica- 
tion. I order that the summons be allowed; 
defendant to be at liberty to appear to and defend 
the action on payment of the costs of the action 
and execution, and of this application. The defend- 
ant to take such notice of trial as the plaintiff can 
giva I make no mention of the payment into 
Court of any amount by the defendant I certify 
for counsel 

Solicitors: For plaintiffB, MoiUe and Seddon; 
for defendant^ Kideton. 

Obaham v. Motlan. Nov. 14. 

Set ctside jtufyment— Order nisi far a new tried 
granted to plaint^ an the ground qf miedirecUon 
— JvdgTMnt signed by the defendant after ike 
grant qfthe order and h^ore it ia iseued — An 
order msimuethe iseued within a reasonable time 
— WTtere one pa/rty knows that an order nisi has 
been obtained he ought not to sign judgment 
without commun,icating u)ith the party who has 
obtained the order. 

Application on behalf of the plaintiff calling 
upon the defendant to show cause why the judg- 
ment entered up in this cause should not be set 
aside, and the Prothonotary ordered to issue the 
rule nisi granted herein, on the ground that there 
was no unnecessary delay in taking out the rule 
nisi for a new trial. 

Mb. Evavs, for the plaintiff: The affidavit filed 
by me in support of the application states that an 
order nisi for a new trial was granted by the Full 
Court in this case on behalf of the plaintiff on 
Friday, the 7th If ovembery on tha grounds ot 
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misdirection by the learned judge who presided at 
the hearing. That I was not aware till the next 
day (Saturday) that the rule had been gnuited. 
That the following Monday was a public holiday. 
That I drafted the rule to submit to counsel at lus 
request, but was unable to see him until the 
Wednesday morning, although I endeavored to 
to do so. That I attended at the Prothonotary's 
office on Wednesday morning for the purpose of 
issuing the rule nm, and found that judgment had 
been entered up on behalf of the defendant. That 
the Prothonotary has refused to issue the rule nisi. 
There was no unnecessary delay in issuing the rule 
nm. 

It was contended, on behalf of the defendant, 
that there had been delay in issuing the rule nisi. 
That this was a matter under the old procedure. 
That there was no rule as to what time a rule nisi 
should be issued, but that it must be issued within 
a reasonable time, which had not been done in this 
case. 

In answer to a question from His Honor, it was 
admitted that the defendant knew that the rule 
nisi had been granted. 

His Honor said : As there is no rule prescribing 
a time within which a rule nisi should be issued, 
it must be done within a reasonable time. I do 
not think that under the circumstances the time 
was unreasonable in this case. I think that as the 
defendant knew that the order had been obtained, 
that he ought to have communicated with the 
plaintiff before signing judgment I grant the 
application without costs, 

Solicitors: For plaintiff, Evcms ; for defendant, 
M^Kean and Leonard, 



, (Before His Honor Mr. Justice Williams.) 

Byrne v. Lewis. Nov. 3. 

Rydes of Supreme Court 1884, Order LXV,, r, 6 — 

Slander— Justification — Costs on the higher scale 

allowed although the verdict is for a lesser 

sumthan £50, wlisre in an action for slander the 

d^endant Jias pleaded hut Juts failed to prove 

justification. 

Summons under Order LXV., r. 6, on behalf of 
the plaintiff calling upon the defendant to show 
cause why the costs of and incidental to the action 
should not be taxed on the higher scale. 

The action was one of slander. The defendant 
made statements accusing the plaintiff of having 
embezzled the funds of the Moyher Eace Club. 

The defendant, among others, pleaded justifi- 
cation.^ The plaintiff had been treasurer of the 
race club, and some twelve months after he 
resigned that position it was discovered from an 
entry in the books in his own writing that he had 
a sum of money in his hands when he resigned, 
which he had not paid. On the fact being shown 
to the plaintiff he immediately paid over, the 
money. 

At the trial the judge held that the plea of 



justification was not proved, and a jury gave a 
verdict for the plaintiff, with £5 damages. 

Mr. C. a. Smtth, for the the plaintiff, applied 
under Order LXY. for a certificate for costs on the 
higher scale. 

Mr. Skinner, for the defendant, opposed the 
application. 

His Honor said : I order that the higher scale 
of fees shall apply in this action on taxation 
between party and party. Each party to bear 
their own costs of this application. If the defend- 
ant had not pleaded and attempted to prove a plea 
of justification to the effect that the plaintiff 
committed embezzlement, I would not have made 
the order. Apart from the plea of justification, 
the action might have been brought in the County 
Court. Rule 8 of Order LXV. does not apply. 
I make the order under the proviso to Rule 6. 

Solicitors : For plaintiff, TiUhiU and Dickson j 
for defendant, Coster. 



Probatk Jurisdiction. 
(Before His Honor Mr. Justice Moles worth.) 
In the Will op Payne. Nov. 13. 
Trustees, Executors, and Agency Act 1879 (No. 
644), sees. 1, 2-- Administration de bonis ^non 
cum testamento annexe — Where a person who 
would he entitled to take out administration 
resides within the jurisdiction of the Court he 
cam/not, hy his consent, substitute the Trustees, 
Executors, and Agency Company or any other 
person for himself 

In this case Mr. Worthington had applied for 
administration, with the will annexed, of Wm. 
Payne to be granted to the Trustees, Exeoators, 
and Agency Company. 

His Honor said : Mr. William Payne died in 
1880, and probate of his will was granted to his 
widow, who died intestate in September last. An 
application is now made by the Trustees, Execu- 
tors, and Agency Company Limited for adminis- 
tration de honis non cum testamento annexe. With 
the concurrence of the infant son of the deceased 
and of the nearest relatives, the incorporated com- 
pany procured a private act of Parliament, No. 
644, section 1 of which authorises the testator to 
appoint the company executors. Section 2 says : — 
" In all cases and in like circumstances in which a 
private individual may apply for and obtain letters 
of administration with the will annexed of the 
estate of a deceased person, it shall be lawful for 
the said company to apply for and obtain letters of 
administration with the will annexed, and the said 
company shall be entitled to perform and discharge 
all the acts and duties of an administrator as fully 
and effectually as a private individual may do to 
whom letters of administration are granted." There 
are cases in which, by the practice of the Coort^ 
individuals may nominate oUiers to be administra- 
.tors almost as a matter of eourse-^-exeoutors out of 
the jurisdiction by power of ^attomey/^*! axid 
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I have in auch cases held the company in question 
80 nominated as administrator to be eligible. But 
the present application seeks to go much further, 
and to go to this, that persons here who would be 
appoint^ administrators may substitute this com- 
pany for ihemBelve& If an individual similarly 
recommended applied to me I would refuse, leaving 
it to the persons recommending or any other eligible 
individual to apply. 

Nov. 13. 
In thb Will and Codicils of Lbvbt. 

Frobate^^BenunciaUan qf exeeuiar aJbroad — The 

renwnetaUan by an executor of the trusts of a 

wiU in another colony does not affect proceedings 
/orproba^ in this colony — Probate wiU only be 

granted in this colony reserving leave to him to 

come in and prove. 

Application by George Moses Alexander, one of 
the executors under the will of the testator, for 
probate of an exemplified copy of the will and 
codicils of Montague Levey deceased, of Sydney, 
New South Wales, reserving leave to Victor 
Cohen, another executor, and Catherine Levey, the 
executrix, to come in and prove. The testator died 
in Sydney, and probate was granted to the applicant 
Cohen, and the widow ; the other executor, David 
Marks^ having renounced. 

Mb. Wbigall for the application : The advertise- 
ment is for probate to the applicant with leave 
reserved to Cohen and the widow to come in and 
prove. The other executor, Marks, is left out. As 
your Honor has previously decided that you are not 
bound by the renunciation of an executor in another 
colony (In the WiU of WhwreU,- 9 V. L. R, 26 I. P. 
M. C.) I ask for probate to the applicant, 
with leave reserved to Cohen, Marks and the widow 
to come in and prove. 

His Homob : I will grant. the application, leave 
being reserved to Marks to come in and prove with 
the others. 

Proctors, Brigge and Snowball, 



In thb Will op Cook. Nov. 13 
RegulsB Generales, 23rd June, 1873, r. 4 — Probate 
— Affidavit of eocecutors as to the residence of the 
witnesses to a wHl — Affidavit stating that the will 
was executed in the presence of 0, Jf., of C, 
solicitor, and S, if., " his clerk" is not sufficient 

Application for probate to the executors. The 
affidavit stated that the will was executed in the 
presence of Qeorge Merrifield, of Castlemaine, 
solicitor, and Samuel Henderson Miller, ''his clerk." 
The registrar took the objection that the residence 
of the second witness was not stated. 

Mb. Andbrson, for the application, submitted 
that this was a sufficient compliance with the rule. 
The affidavit states that the witness is the clerk of 
George Merrifield of Castlemaine, and consequently 
be^wul be taken to be of Castlemaine even though 



he sleeps elsewhere {Attenborough v, Thompson, 2 
H. k N. 559). 

His Honob said : There is no doubt an analogy 
between the case cited and this one ; but as the 
rules require the residence of both witnesses to be 
set out I have always required it to be done. I 
will require an affidavit as to the residence of the 
second witness. 

Proctors, Lynch and McDonald. 



SUPREME COURT SITTINGS. 
(Before His Honor Mr. Justice Moles worth.) 

Hodgson v. Young. Nov. 12. 

Sequsstration — Belease — Mortgage — A mortgagor's 

insolvency and the subsequent release of her estate 

from insolvency does not prevent the mortgagee 

from claiming the amount due to him on his 

security. 

This suit came before the Court on exceptions to 
the master's report, and for further directions. The 
plaintiff. Miss Frances Hodgson, sued Mr. Thomas 
Young and Messrs. W. T. Trollope and J. A. 
Wilmott to be allowed to redeem mortgages which 
she had given to them over some land in Coiling- 
wood and Richmond. The plaintiff alleged that the 
mortfi;ages were given in the years 1871 and 1872, 
and that before the commencement of the suit the 
amounts advanced to her by way of mortgage had 
been paid off. In May, 1883, the Court made a 
decree for the taking of accounts in regard to the 
mortgages. Mr. Young had died since the suit was 
commenced. The master made a report finding 
that there was a sum due by the plaintiff to Young's 
representatives on account of the mortgage to him 
to the extent of J&4,241, and that there was a sum 
of £812 due to Mr Trollope. The plaintiff excepted 
to the report on the ground that, as regarded Mr. 
Young's mortgage after it had been given the 
plaintiff became insolvent, viz., on 12tl^ J^nly, 
1874. Her estate was released from sequestra- 
tion in December, 1876, and it was submitted 
that the effect of releasing the estate was to 
extinguish the mortgage debt. There was another 
exception, that the defendant, Mr. Trollope, had 
been allowed interest at 10 per cent, on the amount 
of his debt, and that he should be entitled to only 
eight per cent, and it was conceded by the 
defendants that the interest should be only 8 per 
cent. 

Mb. Qoldskith appeared for the plaintiff; Mr. 
▲'Bbokitt and Mr. Higgins for the defendants. 

His Honor said that in reference to the excep- 
tion that the debt on Young's mortgage, the fact of 
the plaintiff's insolvency, and the subsequent release 
of her estate from sequestration, did not prevent 
the mortgagee claiming the amount due to him on 
his security. He directed that the plaintiff should 
be allowed to redeem the properties on paying the 
amounts due to the mortgagees, with costs of the 
suit, within six months ; otherwise the suit to be 
dismissed with costs. 
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Nov. 13- 
Shageell y. Lindsay akd Others. 
Tramtfer of Lamd StatiUe — Mortgage — Voluntary 
conveyance — Notice — Costs, 
This was a suit by Mr. J. Shackell as assignee 
of the estate of one W. P. Graham, an insolvent, 
to set aside certain transfers of land made bj 
Graham as being void as against the assignee. 

Mr. a'Bsckbtt and Mr. Isaacs appeared for 
the plaintiff; Mr. Higqins for the defendant 
Lindsay; Mr. Fink for the defendant Mrs. 
Graham ; Mr. Davidson for the defendant 
Maher. 

His Honor, in giving judgment, said : Mr. 
Wm. Fedder Graham was entitled to a lease from 
the Crown for seven years, from November 1, 
1878, of 60 acres of land at Kannyapulla, Bodney, 
under the Land Act of 1869. He executed an 
assignment of it on November 29, 1879, to Mr. 
Mcintosh as in consideration of ^220. M'Intosh 
had become surety to a bank for Graham, and this 
assignment was iAtended as an indemnity for 
M'Intosh. I shall refer to it as lease No. 1. On 
January 1, 1882, Mrs. Bailey, Graham's mother-in- 
law, got a lease of about 300 acres near this for 
seven years under the same act, which I shall call 
No, 2 ; and on August 1, 1882, Graham got a 
similar lease of about 300 acres near. I shall call 
it No. 3. Graham had transactions with Mr. 
Moorhead, and appears to have deposited Nos. 2 
and 3 as security with him; and Moorhead's 
executors, Messrs. Bichardson and others, on 
October 19, 1882, commenced an action against 
Graham, claiming £1000 debt On October 30, 
1882, Graham, without any consideration, but for 
a nominal consideration of j£320 assigned No. 3 to 
bis wife, Mrs. Amelia Lizzie Graham, a defendant, 
and on the next day, Mrs. .Bailey, her mother, 
assigned' No. 2 to her, they say as a provision for 
her in poverty, but for a recited consideration of 
£320. On November 25, 1882, Mrs. Graham 
executed a mortgage oi Noa 2 and 3 to secure 
£245 to Mr. Seward. This was done with 
Gr^am^a coiicurrenoe, and the debt was for 
advapoes of rent, . d^x, for both Nos. 2 and 3. 
Bicjhardflon and others, hearing somethipg of these 
assigi^ments, on December 4, 1882, lodged a caveat 
as to Nos 2 and 3 claiming some lien. On 
JaQ,nary 25, 1883, a defendsJit, Mr. Lindsay, 
entered into a contract with Graham and wife 
%mdev seal to be his servants at wages— £70 a 
yeai?, payable quarterly. This contract was 
prepared by Mr. Brown, an auctioneer and 
land agent, who appears a good deal in subse- 
qiieut t^nsaotion& On January 30, 1883, Seward 
executed a transfer to Lindsay, as in consideration 
of £700, so framed that one cannot . say whether 
it,,wa« A sale or execution of a power of sale in the 
i^rtgage to Seward. The. sum actually paid, I 
think, was £245. The sum due to the bank by 
Graham was ascertained at £1^7 10a, and it was 



paid, and thereupon M'Intosh as in consideration 
of that sum assigned No. 1 to Lindsay. Lindsay, 
about January 25, 1883, became entitled to a 
certificate of title to Nos. 1, 2 and 3. Before that 
he had negotiated with Mr. Parker to lend him 
£700 on mortgage of them, for which they were an 
ample security. Lindsay does not appear to have 
had any property, but through these conveyances 
made title to the mortgages, got the mortgagef 
money, and paid the £106 lOs. and £245, and 
various commissions, law costs, &a He says he got 
£85, the balance. The mortgage to Parker is of the 
same date as the agreement between lindsay and 
the Grahams. The bill doesnot impeaoh it Lindsay 
says that in February, 1883, he took posseiseion ; 
but Graham, his wife and sons remained on the 
land, Graham selling wheat from it — Lindsay says 
all, as his servants, getting wages under the contract 
of January 25, 1883, for which receipts prepared 
in Brown's office, as Brown says not by him, were 
passed, and this occupation has continued. Lindsay 
claims something as forimprovements. Richardson 
and others got a verdict against Graham and on 
September 6, 1883, judgment for £621 and costs. 
Afterwards, on October 5, 1883, they got a rule 
nisi for compulsory sequestration, which was made 
absolute November l,and the plaintiff, Mr.Shaokell, 
was aj)pointed official assignee. Lindsay, was 
taking measures to sell his equity of redemption of 
Nos. 1, 2 and 3. On February 28, 1884, the 
plaintiff lodged a caveat against dealing with the 
lands, but Lindsay proceeded regularly, advertising 
a sale by Brown as auctioneer, and about March 24 
the sale was had of the equity of redemption as for 
£887, part cash, part bills, the last biU for £575 
odd, payable in March next being outstanding 
unpaid. The purchaser was a defendant, Mr. 
Maher. There was some confusion as to com* 
pleting the purchase, arising from the caveat, ahd 
the bill attempted a case against Mah^, charging 
him with notice and collusion, and some stress was 
laid upon the contract between Brown and Lindsay 
not having been acted upon. The bill for £575 was 
treated as if endorsed by Brown, and afterwards it 
appeared not to have been so endorsed, and Brown 
as a witness presented it as having been endorsed 
in order to use it in evidence. At last it 
was admitted that the case against Maher 
had failed, and that the bill against 
him must be dismissed with costs. A case against 
Lindsay is still pressed, that though the bill sought 
to set aside the sain to Maher, I might treat it as 
if it prayed to charge him with the mortgage 
money, £700, and the purchase money from Maher 
so far as the previous transactions were a fraud' on 
Graham's, creditors. The bill, sealed AprQ ?0, 
1884, stated that Graham's mother-in-laW, Mrs. 
Bailey, held the lease No. 2 as a trudtee for bite. 
(There is not, I think, sufficient evidence of that 
for me to act lipon) ; that the transfer of No. 3 
from Graham' to his wife was 'wHdlly '^dluhticriV ' 
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«(trae) ; that the consideration stated for the con- 
veyance from Mrs. Bailey to Mrs. Graham was 
false (tme) ; that it was executed at the request of 
Graham — probable, from the manner the property 
was dealt with afterwards. But, on the whde, I 
'think I must deal wibh it as a gift from Mrs. Bailey 
to Mrs. Graham in contemplation of the arrange- 
ment afterwards made as to Nos. 2 and 3. The bill 
further states that Graham made an arrangement 
with Seward by which Seward was to pretend to 
-exercise his power of sale under the mortgtLge to a 
4iominaV purchaser for a nominal sum of money, but 
was, in fact, only to receive the amount due to him 
an his mortgage. I think, according to Seward*8 
evidence, that he acted fairly, induced by Brown 
to execute a transfer not filled as to transferree or 
4ram, which was filled with a false sum of £700, and 
Lindsay as transferree. Seward only thought of 
getting £245, which was due to him, and did not, 
I believe, know or core for whom Brown acted. 
He supposed he acted for Lindsay. As to 
Mcintosh, the bill states that he was requested to 
^transfer not to Graham but Lindsay, but Lindny 
did not pay the money. I think, according to 
Mcintosh's evidence, that he only thought of get- 
ting his money. He never saw landsay in the mat- 
ter, was paid by Brown on February 6, 1883 ; that 
he was aware that Lindsay was buying, but never 
met him. Brown asked him to transfer to Lindsay ; 
he had no conversation with Graham as to the 
-dealing, but Graham had told him before that 
Brown was making arrangements to pay him off. 
The bill states the embarrassment of Graham when 
lie made the assignment truly, and submits that 
the assignments irom Graham and wife were void 
under the provisions of the Insolvent Act ; that 
Lindsay accepted the transfers at the suggostion of 
Graham, and never gave any consideration for them 
at the time of the transfers, which I believe ; and 
that the transfers to Lindsay were made to 
-enable Graham to defraud his creditors, and that 
Lindsay should be deemed a trustee for the plain- 
tiff The bill prays a declaration that the transfers 
to Mrs. Graham were fraudulent as against the 
plaintiff, and also the transfers to Lindsay; that 
the registration of the transfers to Maher from 
Lindsay should be stopped, and Lindsay be ordered 
"to transfer to the plaintiff^ and be ordered to pay 
the £700 mortgage money. There is a good deal 
•of discrepancy in the evidence of Lindsay and 
Brown. Lindsay says that he purchased th» leases 
irom Mrs. Graham, employed Brown as hie agents 
lenraed from him that the land was for sale^ 
instructed him to buy the two baek bl6(te, but 
said he would not take thein unless the 60 acres 
mortgaged to M'Intosh were got, wliieh adjoined 
the btben, aiid were mnehr mere valuable^^Brown 
to get thp money ; he did by mortgage to Parker. 
Hff says that he had no deatiags whb the GmbaiduL 
Brdwn, by ]ii* authority, paid the- £300 oheqti^ 
His'iinstructions to Browm 'eztoodMl iA '^UaiA 



mortgaged to Mcintosh. He told Brown to pay 
M'Intosh the amount of his mortgage; he told 
Brown that he would give £166 for the land 
mortgaged toJ^I'Intoidi, £300 for that mortgaged 
to Seward. 9 the property, 

and pay the f it. Brown's 

evidence is >urcha8e of the 

leases for L ^Id him that if 

he could gei ['Intosh had in 

his name he and he carried 

the transact hI with Parker 

to raise moi :or the transfer 

of the leasef Graham's nama 

£300 odd w le bought from 

M*Intosh h< itions between 

him and Ghraham, and had no instructions from 
Graham in the matter ; that all his instruotiona 
were frokn lAndsay ; that he wanted to sell to him 
what he bought from Seward and M'Intosh A. 
series of complicated transactions commence with 
Graham and his muther-in-law assigning for falao 
considerations two lots to Mrs. Graham at a time 
when an action was pending against Graham, as I 
take it, to defeat that action. There was then a 
mortgage to Seward from Mrs. Graham for £^5» 
I believe a just debt of Graham's and Mrs. 
Bailey. Richardson's caveat stopped further deal- 
ings thei^. We have then Brown preparing a 
contract of master and servant between Lindisay 
and the Grahams, I think, to enable the Grahams 
to live on land alleged to be in Lindsay's pos- 
session. It was a stipulation for Graham's benefit 
mixed with the dealings of Lindsay acquiring tha 
land. We come then to the main dealings. Brown 
is employed by Lindsay, or Lindsay is advised hy 
Brown, topurohaae from really mortgagees, Seward 
andM^Intoriiyfer the debts d tie to them, together £46 7, 
land upon which, without theslightest difficulty, £760 
was at once raised by mortgage. It was treated as 
a matter of course that the mortgagees, if paid their 
respective debts, would convey as if selling their 
own properties. Actual value was not talked o& 
The transactions would have been a fraud upon 
Graham or his wife if without their knowledge, fin* 
which the pres^it plaintiff might have redress. But 
it was, I think, done with their full assent, and 
with the intent of defrauding Graham's creditora 
The Transfer of Land Statute, I think, stops die 
plaintiff from remedy against the land, but not 
against lindsay, who got the land for £467 IOsl, 
mprlgaiced it for £700, and in 15 months after .the 
transaotldn sold the equity of redemption for £687. 
But as to redress to ii^hich the plaintiff is entitled, 
I have said that he fails as to Mrs. Bailey's land, 
charging Lindsay only with Graham's lands, Nos. 1 
«nd'3, and with the pi^pbrtion of the price of their 
380 acres out of 700 acres, and taking the entire 
prtte, £1587) gives but £860 as the prioe of Nos. 1 
and 3w Dedtioting Irom this £125, half the . 
6hMfgt on Nbs. 2 add 3^ and £167, the charge on\ 
Na< 1, H^^f ^^ trftnaotion (£292), leaves J;56S, 
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which I think Lindsay should be charged with as 
payable to the plaintiiT. I am not noticing some 
Tariations in this which might be made on both 
sides if thought worth discussion or a difference. I 
shall say that upon payojent of that sum to the 
plaintiff by Lindsay, the plaintiff should do all acts 
to confirm Maher and Lindsay's title, but until 
that is done that the registration of the transfer 
should be delayed. I think Lindsay should be 
ordered to pay plaihtiff's costs of suit. He wilfully 
took a conveyance reciting him to have paid ^700, 
whereas he had pai^. about ;£250. This should have 
disclosed to him that^ he was partaking in a fraud. 
I think the plaintiff should be ordered to pay 
Mahar's costs of suit, and be left to abide them. As 
to Mr& Graham, the plaintiff required her to answer, 
and has failed as to a claim on lands which had 
passed through her. With some doubt I think 
that I should order the plaintiff to pay her costs 
and be left to abide them. I shall defer settling my 
order for a week. 



Conway v. Louchabd. Nov. 17. 

Mwwng Statute 1865 {No. 291), aec, 212— Mining 

. Stah^te (Amendment) 1872 (No, 446), sec. 18— 

Time /or notice (/appeal and deposit may he 

enlarged by verbal consent. 

This was a special case stated by Mr. Quinlan, 
judge of the Court of Mines at Maryborough, for 
the opinion of the Court. There was a complaint 
before the warden by Richard Conway, seeking to 
have it declared that a claim held by the defendant, 
near Carisbrook, had been forfeited in consequence 
of its not having been worked. The warden 
decided in favor of the complainant, and directed 
the claim to be forfeited, but execution was stayed 
f& 14 days. The decision was given on the 6th 
May, the deposit required from an appellant to 
enti^ him to appeal was made by the defendant on 
the 19th May, and notice of appeal was given on 
the 20th May. The mining statute enacts that 
notice of appeal to the Court of Mines should be 
given within 10 days from the decision of the 
warden. In this case the notice of appeal was not 
given till 14 days after the warden's decision, but 
it was contended by the appellant, Louohard that 
there had been a consent that the notice of appeal 
should be given within 14 daya On behalf of the 
respondent, it was submitted that even if there 
had been a consent for the extension of time for 
the notice of appeal, it did not give the Court any 
jurisdiction to entertain it Judge Quinlan 
reserved for the Supreme Court the question 
whether he had jurisdiction to entertain the 
appeaL 

' Mb. Topp and Mr. Barrett appeared for 
appellant; Mr. Fiklatson for respondent. 

His Honor, in giving judgment, said : I think, 
on 'the authority of ITis Fork Gate Iron Co. 
Limked v. Coatee, L. B. 5. C. P. 634,. that the time 
for notice of appeal and deposit under the Afot 291, 



sec. 212, and the Act 446, sea 18, may be enlarged 
by verbal consent, and that according to the 
matters stated in the special case, the learned judge- 
of the Court of Mines, Maryborough, might reason- 
ably arrive at the conclusion that there was such a 
consent in the case of Louchard, appellant, Con* 
way, respondent. I, therefore, think and answer, 
that the learned judge had jurisdiction to hear the- 
appeal, and I order the respondent to pay the 
appellant's costs of the special case, and refer to- 
taxing officer to tax. 

Sittings in Banoo, 

(Before their Honors the Chief Justice, Mr. Justice 

Higinbotham and Mr. Justice Williama ) 

Nov, 11. 
Fbrgusson v. The Union Stbam Navigation 

Company. 
No difference between a navigable river and a pubUc 
highvKvy — A navigable river can be used by every- 
one for the purposes ofnamgation cU aU times and' 
stales of the tides-- If a vessel could work her way 
along a river she was at liberty to do so even 
though her keel was in the mud — Where chains 
by which a ferry is worked ate caught amd broken 
by a vessel UvwfuMy using a navigable river, sfuch 
chavns m/ust be considered to be an obstruction to- 
the river. 

Rule nisi to enter a nonsuit, or to reduce 
damages. The plaintiff, Mr. D. M. Fergusson, the 
lessee of the ferry between Sandridge and Williams- 
town, sued the defendants to recover £102, for 
damage done to chains by which the ferry was 
worked. The damage was done by two steamers of 
the defendants, the Manapouri and the ffero, in 
going 4own the Tarra on voyages to New Zealand. 
The plaintiff alleged that the defendants' vessels 
had proceeded down the river at too high a rate of 
speed ; that they had proceeded on the voyage 
when the river was too low for vessels of their 
draught, as at the time they started the gauge in 
tiie Yarra indicated a depth of from 14ft. to 15ft. 
while the steamers drew 17ft. It was also said that 
as regarded the Manapoiuri, the damage was done 
owing to the pecuUar formation of that steamer, ii 
being said that there was an excrescence projecting 
beneath the keel which carried away the chains of 
the ferry. The jury, in answer to questions, found 
that the damage was not . caused by the steamem 
going at too great speed, nor by a peculiar construc- 
tion of the Atanapour% They also found that the 
damage was caused by the defendants' steamers 
g<Hng down the river at a time when there was not 
sufficient depth of water to take them, and that 
assumiag that the plainiff had a legal right to plaee 
the chains on the bed of the river it was not an 
obstruction to the navigation of the Yarrs. On 
these findings a verdict was reoorded for the plainti^ 
for £102. 'Hke nonsuit was applied for on the ground 
that the Y»rra was a navigable river, that the 
defendambi hiMl aright to. use it in navigation in a 
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reasonable manner, that the chains were an obstruc- 
tion to the river, and that no damages could be 
recovered for any injury done to them. The 
plaintiff, in reply, urged that the ferry had been 
established under the Local Government Act, and 
that by the Harbor Trust Act, sec. 56, the con- 
tinuance of this ferry was sanctioned. 

Mb. Pubyes and Mb. Hodges appeared for the 
plaintiff; Db. Madden and Mb. Box for the 
defendants. 

The Chief Justice said that a ferry had been 
constructed, which was leased to the plaintiff. It 
was of a peculiar kind, as to the means by which 
it could be taken backwards and forwards across 
the river. The ferry consisted of boats fastened 
together by chains to the bottom of the River 
Tarra. Vessels of the defendants in going down 
the river managed to take the mud at the bottom 
and to break the chains of the ferry. The river was 
a public navigable river, and all persons had a right 
to use it just as they would use a public highway. 
There was no difference between a navigable river 
and a public highway, and the defendants had a 
right to use it so long as they were using it in a 
reasonable manner. The ferry, it was said, was 
constructed under the provisions of the Local 
Government Act, and the plaintiff contended that 
it was continued under the Harbor Trust Act, 
and that that Act authorised a ferry of this 
peculiar construction. It was very unusual for 
Parliament to recognise a construction of this kind. 
But Parliament had no doubt a right to do so 
if it thought proper. The language of Section 50 
of the Harbor Trust Act had, however, been 
stretched by the plaintiff to an extent which its 
words would not justify. That section provided 
that ** the exclusive management and control of the 
port, except as hereinbefore provided, shipping, 
lightships, buoys, beacons, moorings, wharves, 
docks, piers, jetties, ferries, landing-stages, slips or 
platforms, lighthouses, and the preservation and 
improvement of the port generally, is hereby vested 
in the commissioners, and shall not be interfered 
with by any person whatsoever, save and except 
that the commissioners shall not close or remove 
any ferry without first making adequate and suit- 
able provision in place of the same for the accommo- 
dation of the public." That section merely meant 
that the ferries were to be handed over to the 
officers of the Harbor Trust, but there were no 
words which would justify the conclusion that 
Parliament intended to recognise this ferry as 
having been lawfully constructed. They might 
use the ferry, but they must not interfere with the 
navigation of the river. Ships passing backwards 
and forwards over the river were merely using it as 
a public highway. It would require a very strong 
and clearly expressed opinion of Parliament to stop 
the public from using the public navigation of a 
river of this kind, and he thought that no such 
words had be6n used in ihis instance. He was of 



opinion that the rule for a nonsuit must be made 
absolute. 

Mb. Justice Higinbotham said : I also am of 
opinion that a nonsuit should be entered. The 
declaration is founded on negligence ; it contains 
no count in trespass. The jury had negatived two 
out of the three alleged acts of negligence by the 
defendants. They had found that the chains of 
the plaintiff's ferry were broken by reason of the 
defendants' vessels going down the river and past 
the ferry when they were drawing more water than 
there was in the navigable portion of the river at 
the point where the ferry was situated. Aud, if 
this act alone would be legal evidence of negligence, 
the plaintiff would be entitled, in the case of failure 
of proof of the plea of justification, to retain the 
verdict. The river at the point where this ferry 
was situated was a public navigable river, and, as 
such, it could be used by everyone for the purposes 
of navigation at all times and states of the tides 
(Mayor of Colchester v. Brooke, 7 Q. B., p. 375). 
This, indeed, was not disputed, nor had it been 
suggested that the masters of the defendants' 
vessels could, while exercising their right of 
navigation, have avoided contact with the chains 
of the ferry by the use of reasonable care. But it 
had been contended that the right of the public 
was limited to the water within the alveics of the 
river, and that the right of user ceased, and 
navigation became negligent if the bed or the semi- 
liquid matter forming the bed of the river was dis- 
turbed by a vessel in motionj in short, that a 
vessel which had not complete floatage had no right 
of navigation. Such a doctrine would be a 
dangerous infringement of an important public 
right. If a vessel in motion may not lawfully 
disturb the bed of a river, a vessel at rest cannot 
have the right to do so. But it had been held 
that the mere taking the ground by a vessel 
in a navigable river is not negligent navigation 
(Mayor of Colchester v. Brooke, 7 Q. B., p 375). 
Again, casting anchor necessarily disturbs the bed of 
a river. But the right to anchor unquestionably 
exists, and it exists because it is essential for the 
full enjoyment of the right of navigation (jper the 
Lord Chancellor in Gann v. The Company of Free 
Fishers of WkUstable, 11 H. L., p. 192 ; 35 L. J. 
C. P., p. 29). Negligence consists in doing that which 
a person ought not to do, or omitting to do that 
which he ought to do, in disregard of the rights of 
another. He did not say that the act of navigating 
a vessel in the channel of a river containing insuffi- 
cient water to float the vessel could not, under 
any circumstances, be an act of negligence, but the 
abstract doctrine above stated, on which the plaintiff 
for the purposes of this argument was forced to 
rely, was one which it was impossible to maintain. 
It would be as reasonable to contend that the user 
of a highway or land would be negligent and wrong- 
ful if locomotion should be impeded or delayed by 
mud or water on the highway, as to say that it is 
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negligent to exercise the right of navigation in anj 
case where a yessel cannot move without disturbing 
the bed of the river. As there was^ in his opinion, 
no evidence of negligence on the part of the defend- 
ants, it was not necessary to determine the 
questions arising out of the second plea. It was 
said that it must be taken to have been found by 
the jury in their answers to the second and fourth 
of the questions which were put to them, that the 
plaintiff's chains were an obstruction if the defend- 
ants were not guilty of negligent navigation. The 
question of fact, did the chains obstruct the course 
of the river ) had not indeed been directly affirmed 
or negatived. But if the defendants' vessels were 
rightly and without negligence navigating the river 
when the chains were earned away, the chains must, 
of necessity, have then and there obstructed the 
course of the river, and if they did the chains con- 
stituted a nuisance, which the defendants would be 
justified in abating. Every navigable river was a 
public highway, and one of the incidents common 
to it, and to a highway on land, was this — that a 
permanent obstruction placed in one or the other 
without lawful authority, which rendered it less 
commodious than before to the public, was a public 
nuisance at Common Law, punishable by indictment 
and removable by any member of the public whose 
right of user of the highway was obstructed by it 
(The Eastern Counties Railway Compam,yv,Dorling, 
5 C. B. N. S., p. 821, followed in Ma/rahall v. UHes- 
water Steam Navigation Company , L. R 7 Q. B., p. 
166 ; Reg. v. United Kingdom Electric Telegraph 
Comfvpam.y Limitedy 31 L. J. (M. C), p. 166 ;and j?er 
Mellish, L. J., in Attorney-General v, Terry^ L. R. 
9 Ch. App., p. 431). An attempt had been made to 
show that the use of these chains in the bed of the river 
was sanctioned by law. But the sections of the 
Borough Statute, and the Melbourne Harbor Trust 
Act 1876, relied on for this purpose, only showed 
that this ferry, considered as a means of transit, and 
also, perhaps, as an incorporeal hereditament having 
a certain value, was lawfully established, and could 
not be closed or removed without adequate pro- 
vision being made in its place for the accommoda- 
tion of the public. The particular mode of working 
the ferry by the use of chains has not been expressly 
authorised by eitherjof these Acts of Parliament 
And if it had been, it would still remain a question 
whether such an authority would not, like an 
express grant by the Crown of a part of the bed or 
soil of a navigable river, be subject to the right of 
the public to use the river for the purposes of 
navigation (See per the Lord Chancellor in Gann 
V. The Company of Free Fishers of Whitstable, 1 1 
H. L, p. 192 ; 35 L J. C. P., p. 29). 

Mr. Justice Williams was of the same opinion. 
The point was a clear and a short one, and had been 
absolutely decided by the cases of The Mayor of 
Colchester v. Brooks, 7 Q. B. 339; and Gann v. The 
Free Fishers of Whitstable, 11 H. L 192. 
The plaintiff at the trial based his case on three 



distinct branches of negligence by the defendants- 
The first complaint made by the plaintiff was that 
the defendant was guilty of negligence in navigating 
the vessels along this river at too great a rate of 
speed ; that this excessive speed caused the vessels 
to break the chains of the feny. That complaint 
was disposed of by the finding of the jury that the 
vessels were not travelling at an undue rate of 
speed. The next objection was that the injuries 
were caused by the malconstruction of one of the 
defendants' steamers; that there was an excrescence 
from the keel which broke the chains. The jury 
found that this excrescence did not exist, and that 
ground of complaint, therefore, disappeared. The 
third objection raised by the plaintiff was that the 
defendants were guilty of negligence in taking the 
steamers down the river when there was not a suffi- 
cient depth of water in it to carry them. The jury 
found that in favour of the plaintiff, and the Court 
had to decide whether that finding could be sup- 
ported, whether there was any evidence of negli- 
gence by the defendants. According to the cases 
referred to it seemed to him that there was clearly 
no evidence of negligence. A vessel navigating 
any navigable water had a right, when using it, to 
get up and down the river as she liked. She had 
a right to the reasonable use of the water, and if she 
could work her way along she had a right to do so. 
If that were so there was no evidence of negligence 
in this case to go to the jury, and the plaintiff 
should be nonsuited. As to whether the chains 
were an obstruction to the river, it appeared 
necessarily to follow from the findings of the jury 
that they were an obstruction to the navigation. 
He doubted whether it was a proper question to be 
left to the jury at all. At the least it seemed to be 
a mixed question of law and fact. The inference 
from the decisions was that if a vessel was entitled 
to use the river as described, and if, in the reason- 
able use of it, she came in contract with these chains 
it must follow as a logical consequence that these 
chains were an obstruction to the bed of the river. 
The plaintiff was thus driven to the contention that 
the laying of the chains in the river was expressly 
authorised by an Act of Parliament. The argu- 
ment for the plaintiff on this point was ingenious, 
but he thought there must be an express enactment 
by Parliament to authorise a thing to be done 
which, by Common Law, was distinctly and directly 
opposed to the navigation of a public highway. He 
therefore agreed that the plaintiff should be non- 
suited. Rule absolute to enter a nonsuit. 



Nov. 11. 
Sanderson v. Fothebingham and Others. 
Pounds Act 1873 (No. 47 S), sec. M— The words 
" within five miles of the place trespassed upon " 
means the place where the sheep were depasturing 
at the time they are seized^ A poundkeeper is not 
the servant of the person impounding^ btU of the 
mtmidpalUy, 
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Rule niH to redooe damages from £73 15b. to 
£2. Tho plaintiff, Mr. J. Sanderson, sued the 
defendants, Messrs. Fotheringham and others, for 
di^mages for loss sustained in consequence of the 
defendants haying illegallj impounded sheep 
belonging to him. The defendants pleaded a 
justification of the impounding on the ground that 
they were the managers of the Bealiba Town 
Common, and that the plaintiff's sheep had tres- 
passed upon it ; that the plaintiff resided within 
five miles of the place where the trespass had 
occurred; that notice of the trespass had been 
given to the plaintiff; and that the sheep had,, in 
aooordance with section 14 of the Pounds Statute, 
been kept hy the defendants for 48 hours before 
being impounded. There was another p]e% that 
the plaintiff's residence was more than five miles 
from the place where the trespass occurred, that, 
therefore, no notice was . necessary, and the sheep 
had been impounded without a legal notice 
having been given to the plaintiff that a trespass 
had been committed. It appeared in the evi- 
dence that as regarded the first plea the sheep had 
been kept only 46 hours and not 48 hours 
before being taken to the pound. As regarded the 
second plea the evidence was that the plaintiff*8 
residence was less than five miles from the boundary 
of the common, but was more than five miles from 
the place trespassed upon. The plaintiff contended 
that the distance should be reckoned from the 
boundary of the common, and that, therefore, he was 
entitled to notice. The defendants contended that 
the distance should be reckoned from the place 
where the sheep were seized, and as that was more 
than five miles from plaintiff's residence, he was 
not entitled to notice. The plaintiff replied, alleg- 
ing that even if the impounding were legal the 
defendants had been guilty of excess by overdriving 
the sheep when taking them to the pound. The 
plaintiff also claimed £2 5s. for pound fees, on the 
ground that if the impounding was illegal, the 
defendants should repay the sum paid to the pound- 
keeper, who it was contended was their officer. The 
rule was obtained to reduce damages to £2 for the 
excessive driving, on the ground that the defendants 
had a right to impound, and that they could not be 
called on to repay the pound fees, as the poundkeeper 
was not their officer, but that of the municipality. It 
was argued for the plaintiff that the land was not a 
common under the control of the defendants as 
managers. The common was proclaimed in 1863, 
under the Land Act of 1862, as the Cochrane's 
Qoldfields Common. The management of goldfields 
commons was by that act vested in persons elected 
by the Mining Board. The Land Act of 1869 pro- 
vided for the abolition of goldfields commons, and 
in 1871 this common was proclaimed by the 
Qovenor-in-Council as the Bealiba Common, under 
section 58 of the Land Act of 1869. The defend- 
ants, as members of the municipal council, claimed 
to be the managers of the common. The plaintiff 



contented that as section 57 of the Land Act of 
1869 preserved the rights, duties, and obligations 
in reference to goldfields' commons, those commons 
still existed, and they could be managed onlv by 
persons appointed by the mining boards, and that 
as regarded this particular common, it was pro- 
claimed as the ^'Bealiba Common," whereas the 
defendants had been appointed managers of the 
Bealiba Town Common. They had therefore no 
legal right to impound sheep trespassing on this 
common; they committed a trespass against the 
plaintiff in seizing his sheep, and were liable for 
any loss he had sustained in consequence of it, and 
not merely by the loss he sustained through the 
overdriving. 

Mb. Pubves, Db. Madden, Mb. Mitchell, and 
Mb. Babbett appeared for the plaintiff; Mb. 
HoDOES and Mb. Leon for the defendants. 

The Chief Justice, after stating the facts said 
that in his opinion the Cochrane's Goldfields Com- 
mon had been abolished under the Land Act of 
1869, and that the Bealiba Common had been pro- 
claimed under the act in its place. The defendants 
had succeeded in showing by evidence that the land 
where the sheep were seized was a common, and 
that they were managers of it. As to the question 
whether under section 14 of the Pounds Statute the 
words " within five miles of the place trespassed 
upon " should be held to include the whole of the 
oommon,or only the particular portion on which the 
sheep were depasturing at the time they were seized, 
it was apparent that the distance fixed by 
Parliament would be materially altered if it 
were to include the whole of the property. 
In one case the distance might be 10 or 
20 miles, and in another much less than five. 
He was of opinion that the words ^< within five miles 
of the place trespassed upon " meant the place 
where the sheep were depasturing at the time they 
were seized, and therefore that the plea justifying 
the impounding had been proved. The jury had 
awarded the plaintiff £2 as damages for excessive 
driving, and the verdict would be reduced to that 
amount. It was contended for the plaintiff that 
the defendants having exceeded the authority given 
by the act, were trespassers ah i/nitiOf and were 
liable for all the damage thst the plaintiff had sus- 
tained. He was of opinion that defendants were 
not trespassers ab initio. They had a right to take 
the sheep, but if they caused any damage to them 
they were answerable for that. The jury had fixed 
the sum which they ought to pay for that at £2, 
and the rule would be absolute to reduce the 
verdict to that sum. 

Mb. Justice Higinbotham was of the same 
opinion. Two amended pleas had been pleaded in 
place of the former plea to the first count founded 
on the Common Law right of impounding, and which 
the Court held to be, in the present state of the law, 
a bad plea. The first amended plea alleged, amongst 
other things, that the plaintiff was resideiit within 
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five miles of the place trespassed npon. The second 
plea alleged that neither the plaintiff nor any agent 
or overseer of the plaintiff was resident within five 
miles of the place trespassed upon. The defendants' 
case as to the redaction of damages must rest upon 
the second, and not upon the first plea. He thought 
that the actual spot where the seizure took place, 
and which in this instance was more than five miles 
from the house in .which the plaintiff resided, and 
the actual place of residence of the owner, agent, or 
overseer, must be taken in everjr case to 
be the true termini of the statutory limit 
of distance. This view was most in accord- 
ance with the natural meaning . of the words 
of the 14th section. The difficulty which a dis- 
trainor must experience in any case like the present 
would be increased, not diminished, if it should be 
held that the distance was to be measured from the 
nearest point either of the whole property of the dis- 
trainor or of the field or paddock treRpasned 
upon. The view they took of the meaning 
of the words '* place trespassed upon'' will not be 
inconsistent with the decisions of this Court upon 
similar words in section 19. In both sections the 
spot where cattle are trespassing, or are found 
trespassing at the time of seizure, is the 
spot referred to. But the direction in 
section 19 to specify that spot in the written memo- 
randum for the poundkeeper will be sufficiently 
complied with, if the purpose of indicating to the 
trespasser the locality of the property of the dis- 
trainor on which the cattle have been seized is 
satisfied by the use of more general words ( Wing- 
field V. Glass, 6 W. W. & a'B. (L.), p. 4; Pettett 
V. Millies, 1 A. J. R., p. 64). It was not the law 
that cattle seized as a distress damage feasant must 
be conveyed to the nearest pound immediately and 
without any delay. No time was expressly fixed 
by the Act of Parliament, and, therefore, the general 
rule was applicable that wherever an act is directed 
to be done but no precise time is appointed for 
doing it, it must be done at and within a reasonable 
time for conveying cattle to the nearest pound were, 
however, indicated in the act with tolerable dis- 
tinctness. In cases coming within the five-mile rule 
cattle seized as a distress must not be impounded 
until after the lapse of 48 hours. In all cases the 
distrainor may restore the cattle seized to the owner, 
and for that purpose detention for a time, longer or 
shorter according to the circumstances of each case, 
might be necessary, and would, therefore, be 
reasonable But the distrainor might not, in 
any case, detain cattle which he had seized, and 
which he was not required to supply with food or 
water, beyond the limit of three days, without 
forfeiting his right to trespass rates. The rule in 
the present case did not call upon them to deter- 
mine whether there was any evidence of unreason- 
able delay in sending the cattle to the pound ; it only 
asked that the verdict on the first count should be 
reduced to £2, which included the amount assessed 



by the jury for delay. But it had been argued by 
Mr. Mitchell that, as the jury had found that there 
was unreasonable delay in detaining the cattle from 
3 p.m. on Sunday till 5 p.m. on Tuesday, the 
defendants became trespassers ab iniHo, He did 
not think that Smith v. Eggington, 7 Ad. & E., 
p. 167, cited by Mr. Hodges, furnishes an answer 
to this argument The distinction drawn by Mr. 
Justice LLttledale between wrongful acts which 
could and which could not be anticipated at the ' 
time of the original alleged trespass is not applic- 
able to the facts of the present case. But he 
thought that the rule in the six carpenters* case 
was rendered applicable to the case of distress, 
damage, j'SeMon^, as well as to the case of distress for 
rent by the terms of the statute law. The Act 
11, Geo. II., c. 19, sec. 19, provided for the relief 
of *' landlords and other persons entitled to rents" 
that a subsequent irregularity should not render 
the distress unlawful, nor the distrainor a trespasser 
ah initio '^ where any distress should be made for 
any kind of rent justly due." This section was 
altered when it was adopted by the Legislature of 
this colony in the Act 15 Vict., No, 4., sec. 9 
(Adamson's Acts II., p. 875) so as to apply to any 
case '* where any distress shall be made for any 
rent or sum justly due " Although this change 
was made in the law relating to landlord and tenants 
and still appears on the statute book in the same 
connection (The Landlord and Tenant Statute 1864, 
sec. 84), the words introduced, if they have any 
meaning at all assigned to thorn, must relateto sums 
due, differing from rent, for which alone, payable 
under an actual demise, a landlord can distrain 
(Dunk V. ffunter, 5 B. & Aid., p. 322) j and 
they could only relate, therefore to sums due and 
recoverable under a distress damage feasant, or a 
distress levied for penalties imposed by Act of 
Parliament, j^ssuming that the defendants did 
commit an irregularity subsequent to the seizure, 
he thought, therefore, that they would not become 
trespassers ab initio by virtue of that irregularity. 
With regard to the appointment of the defendants 
as the managers of thecommon, and the re-proclama- 
tion of the common, he concurred with the judg- 
ment which had been given by the learned Chief 
Justice^ As to the claim for money received under 
the second count it was clear that the poundkeeper 
was not the servant or officer of the defendants, 
but of the municipality ; and his receipt of the 
moneys claimed was not a receipt by the defendants 
to the use of the plaintiff. 

Mr. Justice Williams concurred. As to the 
sums received by the poundkeeper, they were not 
received by him as servant of the defendants as 
managers of the common, but as the servant of the 
municipality, and, therefore, a verdict should be 
given for the defendant on that count. The only 
question was whether the plaintiff could hold the 
damages given to him on the first count. The rule 
asked that these damages shouldHbe reduced, on the 
jd by V:i 
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ground that the second plea was proved, namely, 
that the sheep were trespassing on defendants' 
common, and that the plaintiff did not live within 
five miles of the place trespassed upon, and, there- 
fore, that the cattle could be impounded without 
notice being given to the plaintiff, and that defendant 
had only detained the sheep for a reasonable time 
and for^e purpose of impounding them. He was 
of opinion that the defendants had proved that they 
were managers of this common. It had been 
originally the Oochrane'sGoldfields Common. But 
that common was abolished utder the Land Act, 
1868, and it was re-proclaimed under section 58 of 
that act as the Bealiba Common. Whether it was 
known as the Bealiba Common or the Bealiba Town 
Common, there was evidence that the defendants 
were managers of it. As regarded the five 
miles limit, he thought it must be taken from the 
spot where the trespass was committed, and not 
from the boundary of the common. It was said for 
the plaintiff that the common consisted of land not 
sold or appropriated, and that the defendants had 
not shown that this land was not sold or appro- 
priated. But there was evidence by the defendants 
to show that this land formed part of the common, 
and it was for the plaintiff then to show that the 
land had been sold or appropriated. But it was 
said for the plaintiff that the sheep were detained 
for an unreasonable time. As the Court was at 
liberty to draw inferences of fact, he was disposed 
to say that he did not think they had been detained 
for an unreasonable time. The plaintiff had claimed 
under a new assignment for excessive driving, and 
on that the jury had given damages, finding that 
the detention was not unreasonable. The statute 
allowed the defendants to detain the sheep for a 
reasonable time, and even if the time of detention 
was excessive it would not constitute the defend- 
ants trespassers db initio, but merely render them 
liable to damages for the excess. What they did 
was not inconsistent with their right to impound 
or to detain for the purpose of impounding. The 
plaintiff* was therefore entitled to only the £2 
awarded by the jury for the excess. 

Kule absolute to reduce the dap^isejji 
plaintiff to £2. J<^^ ' 

& 

IN CHAMBEBa. 
(Before His Honor Mr. Justt^J 

In the Matter of K. J. y^. 
Attorney), Exparte Sp: 
(Assignee.) 

Comvion Law Procedure StatiUe 1865 (iVo.274),«tfcs. 
388, 3d2—TaaMtion of bill of costs— A bill of 
costs will be ordered to be delivered under the Act 
only in cases where a bill if delivered could be 
referred to taxation — Where a bill lias been paid 
aJnd more thaai a year has afterwards elapsed it 
cannot be ordered for taxation. 
Summons on behalf of Speed, an insolvent, and 




Hasker, his assignee in insolvency, calling upon 
E. J. W. Chambers, an attorney, to show cause why 
he should not deliver to the insolvent, or his assignee, 
a signed bill of costs and charges in certain causes 
and matters between the insolvent and the firm of 
Moore, Doward and Co., and also between the insol- 
vent and one M'Intosh, and why such bill, when 
delivered, should not be referred to the Prothonotary 
to be taxed. 

The affidavit of Speed in insolvent stated that in 
and prior to the month of July, 1883, he consulted 
with one Pennefather, who was acting as agent for 
Chambers at Echuca, with reference to certain pro- 
ceedings to be taken by him against Moore, Doward 
and Co., tc recover certain moneys, and that a plaint 
summons was issued on the 31st of July to recover 
a sum amounting to over £200. That an offer was 
made to settle the matter, and that he instructed 
Pennefather to settle the action on payment of £104 
and all costs ; and that he instructed one Morphett 
to receive the said sum of £104. That Pennefather 
received the sum of £134 lOs. 8Jd. on his behalf 
and paid to Morphett on or about October 7, 1883 
the sum of £56 18s., deducting the sum of 
£67 12s. 8|d. as costs in reference to this mattel^ 
and a further sum of £10 to anticipate certain 
costs in a matter with one M 'In tosh, then about to 
be submitted to arbitration. That immediately on 
receipt of the said sum he wrote to Pennefather for 
a statement of account and for the costs of Chambers 
in the matters, and his assignee also applied for the 
same, but that neither he, nor his assignee, nor 
Morphett, his agent, ever'received such statement or 
bill of costs. 

The affidavit of Hasker, the assignee, corroborated 
the affidavit of Speed, and further stated that he 
gave notice to Pennefather on or some time prior to 
October 17, 1883, that he was the assignee of Speed 
and as such claimed any moneys payable to Speed, 

The affidavit of Cohen stated that, as attorney 
for both Speed and Hasker, he applied to Chambers 
for his bill of costs, but that Chambers refused to 
deliver it on the ground that a draft bill of costs 
had been shown to Morphett as agent for Speed on 
the settlement, and that he (Morphett) had expressed 
himself as satisfied. 

The affidavit of Pennefather, after stating the 
facts leading up to the proceedings against Moore, 
Doward and Co., further stated that shortly after 
the commencement of the proceedings Speed left 
Echuca, but informed him that Morphett would act 
for him (Speed), and had full authority to effect 
any settlement on his (Speed's) behalf. That Moore, 
Doward and Co. made an offer of settlement, and 
that Morphett directed him to accept the offer on 
behalf of Speed. That he accordingly did settle 
the matter, and that afterwards Morphett produced 
a telegram from Speed, and asked him to pay over 
the balance coming to Speed in respect of his action 
against Moore, Doward and Co. That he then 
procured from Chambers* managing^lerk a draft 
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bill of costs and charges against Speed, together 
with a memorandiun showing the balance due to 
Speed, and that Morphett, after looking through 
the document, said that he was perfectly satisfied, 
and asked for a cheque for the balance. That he 
then, on October 9, 1883, gave Morphett, on behalf 
of Speed, a cheque for the sum of £57 128. 8d., and 
that Morphett gave a receipt for it. That, on the 
October 17, 1883, being eight days after the settle- 
ment .with Morphett, he received a notice from 
Hasker informing him that Hasker was Speed's 
assignee, and that this was the first information he 
had of Hasker's claim. That Speed commenced an 
action against Mcintosh in July, 1883, but that the 
matter was referred to arbitration, and was finally 
settled about June 1884, and that he settled with 
Speed on June 5, 1 884, who gave him a receipt in 
full satisfaction and discharge of all moneys due by 
him to Speed in respect of the action against 
M'Intosh. 

The affidavit of Morphett states that Speed in- 
formed him he was going to leave £chuca, and 
asked him to watch and conserve his interests in 
the action against Moore, Doward and Co.; that on 
October 8, 1883, he received a telegram from Speed 
authorising him to receive the money from Penne- 
father at once, to prevent the official assignee 
getting it, and further corroborates Pennefatber's 
affidavit with regard to receiving the moneys, in- 
specting the draft bill of costs, and giving a 
receipt. 

Mr. Phillips in support of the summons ; Mb. 
Skikner to oppose. 

His Honor said : In this case a summons has 
been taken out by J. M. Speed, an insolvent, and 
J. Hasker, his assignee in insolvency, calling upon 
E. J, W. Chambers, an attorney, to show cause 
why he should not deliver to the insolvent, or his 
assignee, a signed bill of costs and charges in cer- 
tain causes and matters between the insolvent and 
the firm of Moore, Doward and Co., and also 
between the insolvent and one Mcintosh, and 
why such bill, when delivered, should not be re- 
ferred to the Prothonotary to be taxed. These two 
causes and matters are distinct and must be treated 
separately. The order may go for the delivery of 
the bill of costs, and for reference to taxation in 
the action of Speed v. M^Intoah^ referred to 
arbitration. The alleged final settlement of the 
action and costs on June 5th, 1884, does not fur- 
nish, in my opinion, sufficient reason for refusing 
this part of the application. 

The application, as regards the action brought by 
the insolvent against Moore, Doward k Co., stands 
on a difierent ground. On October 9th, 1883, a 
settlement was made between the agent of the 
insolvent, Mr, Morphett, and the agent of the 
attorney, Mr. Pennefather. A draft account of the 
costs was shown to Morphett, who received a 
cheque for the balance, £57 12s. 8d., and gave a 
receipt, expressing himself perfectly satisfied with 



the settlement This was done at the instance, and 
with the express concurrence of the insolvent, who, 
aided by Mr. Pennefather, was anxious to antici- 
pate and defeat a claim which he expected the 
assignee would make for the money. The trans- 
action amounted to payment without pressure, and 
it occurred more than a year before the date of the 
present application on October 13tb, 1^4. A bill 
of costs will be ordered to be delivered under the 
Act only in case where a bill, if delivered, could be 
referred to taxation. And where a bill has been 
paid and more than a year has afterwards elapsed 
it cannot be ordered for taxation {Re Sutton^ 11 
Q. B. D. 377). This part of the application must on 
this ground be refused. If the application had 
been made within twelve months after payment, 
there are no special circumstances, nor additional 
special circumstances within the meaning of sections 
388 and 392 of the Common Law Procedure 
Statute, 1865, existing in this case which would 
justify the granting of the application at the 
instance of the official assignee. If the application 
had been made within the same time by the insol- 
vent alone, who appears to be the person chiefly or 
wholly interested in it, I should have no hesitation 
in refusing it. I give no costs of this summons to 
the attorney, Mr. Chambers, though he is suc- 
cessful as to the larger part of it He cannot be 
regarded as free from responsibility for the conduct 
of Mr. Pennefather, who describeei himself as a prac- 
titioner and also as a barrister- at-l aw. The practice of 
Mr. Pennefather in this matter has been throughout 
highly irregular, and he has been allowed to mako 
charges ostensibly for the attorney as his principal, 
which, though not now taxable, appear to be 
excessive. 

Solicitors : For applicants, Phillips and Cohen ; 
for Chambers, Chambers. 

Nov. 19, 24* 
Freehold Investhe2^t and Banking Co. of 

Australasia Limited v. Thompson. 
Rules of Supreme Court 1884, Order XXIII, r, 5*. 
It is only the plaintiff who can file the memo- 
randum of the close of the pleadings^ and he should 
not file it until issvs has been joined between all 
the parties and tJie whole of the pleadings have 
been thereby brought to a close, 
A summons was taken out by the defendant 
under Order XXXI., r. 21, and was dismissed. 
During the course of the argument, Mr. Box, for 
the defendant, stated that the defendant had 
delivered a cpunter-claim, bringing one Robb as a 
•defendant of the counter-claim, and that Mr. Justice 
Holroyd had directed that the claim and counter- 
claim should be tried together. The defendant, as 
plaintiff on the counter-claim, tendered a memo- 
randum of the close of the proceedings, but the 
prothonotary refused to accept it. The pleadings 
had been closed more than four clear days, and the 
plaintiffs have filed a memorandum of tha ckofi of 
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the pleadings on the claim, and have paid the jary 
ieea, Mr.Boxnoi^asked that theprothonotaryshould 
beinstmoted to allow the defendant to file a memo- 
randttm of the close of the pleadings under the 
defendant's counter-claim. 

Mr. Isaacs for the plaintiffs ; Mr. Hodges for 
Robb. 

His Honor said : The summons was heard and 
dismissed on November 10 th. An application was 
made hj the defendant during the argument that 
the prothonotary should be instructed to allow the 
defendant to file a memorandum of the close of the 
pleadings under the defendant's counter-claim. The 
prothonotary was of opinion that such a memo- 
randum by the defendant should be filed within 
four days after the close of the pleadings upon the 
counter-olaim, and he refused to accept the defend- 
ant's memorandum because it was not presented 
within that tima I have seen the prothono- 
tary and I think that he was in error in 
allowing the plaintiffs to file their memo- 
randum before the whole of the pleadings 
had been closed. The words *' within four clear 
days after the close of the pleadings ** in rule 5^ of 
Order XXIII. mean, I think, after the close of the 
whole of the pleadings, and not merely 
after the close of the pleadings between 
particular parties referred to in rule 5 
immediately preceding. This appears from 
the provisions of subsequent rules. By Order 
XXXYL, rule 11, immediately after the memo- 
randum of the close of the pleadings has been 
filed by the plaintiff, the prothonotary 
is to enter the cause for trial ot assessment 
at the next sittings in Melbourne or the place of 
trial ; and within seven days after the cause has 
been so entered the plaintiff is required, by Order 
XXXYI., rule 30, to deliver to the prothonotary 
two copies of the whole of the pleadings. This last 
requirement cannot be complied with by the plain- 
tiff if he has to file the memorandum before the 
whole of the pleadings are completed. It is only 
the plaintiff who can file the memorandum, and he 
should not file it until issue has been joined between 
all the partielB and the whole of the pleadings have 
been thereby brought to a close. As both parties 
in this case are desirous that the cause should be 
set down for trial in the list for next month, the 
memorandum filed and the entry and notice of trial 
may stand, and the plaintiffs can deliver to the 
prothonotary copies of the whole of the pleadings 
as soon as they are completed. 

Solicitors : For plaintiffs, M. H, Davies j for 
defendant^ SievtvrigJU ; for Bobb, Egglesion, 



(Before His Honor Mr. Justice Molesworth.) 

Bell v. Clarke. Nov. 28. 

Appwl against cMef cl&tk^s decision — Taking 
aecomUs. in smt^^Distyretionary power of chi^ 



clerk — It rests entirely ^oith the chief clerk to 
direct what parties shall bring in accounts. 
An appeal had been made by the defendant 
against a decision of the chief clerk (Mr. Walker) 
on the taking of accounts in this suit. The suit 
was brought by Mr. G. M. Bell against Mr. Joseph 
Clarke for accounts in reference to the sale by the 
plaintiff, the defendant, and several other persons 
of some properties in New Zealand to the New 
Zealand Agricultural Company Limited (in Eng- 
land). The defendant was held in the original 
decree to be answerable for any sums which but 
for his wilful ^default should have been received. 
He brought in accounts showing that he had not 
received anything for which he should account. 
The plaintiff objected that defendant should have 
received a sum of ;£ 200,000 if he had not given up 
debentures and shares to the company to that 
amount, and also £302,000 for shares the dividends 
on which were by him deferred permanently. The 
chief clerk allowed the objections and held 
the defendant chargeable on the taking of the 
accounts with those amounts. The defendant 
asked that the plaintiff should be ordered 
to bring in accounts showing the transactions 
between him and the defendant, bat this was ob- 
jected to on the ground that the plaintiff had not 
been directed to furnish any accounts, and had 
nothing to account for. The chief clerk agreed 
with the plaintiff and the defendant appealed. 

Dr. Madden and Mr. Hioginb for the plain- 
tiff; Mr. Webb, Q.C., and Mr. a'Beokbtt for 
the defendant. 

Mr. Justice Molesworth gave the following 
judgment : The first objection taken before me to 
the apparent intention of the chief clerk in taking 
accounts under the decree is to the allowance of 
objection 5a of the plaintiff's surcharge to the 
accounts and statements brought in by the defend- . 
ant pursuant to directions of September 17, 1884, 
that item being £200,000 on October 17, 1882, in 
respect of the shares and debentures wrongfully 
surrendered to the company as on that date. In 
argument upon this it has been stated that this is 
virtually charging the defendant twice over, that 
he had charged lumself with £505,190, of which 
the £200,000 formed a part. But the defendant 
had no reason to suppose that in preparing his 
certificate the chief clerk would continue the entire 
charge of £505,190. As to the main meaning of 
my decree, it was that the defendant held property 
of the plaintiff as a mortgagee— debentures and 
shares in a company — and having power so to do, 
had unwarrantably, by deed October 17, 1882^ 
agreed to vary rights as to debentures and shares. ~ 
He was chargeable with his receipts as a mortgagee, 
and I think that the simplest way of working out 
the decree would be to treat him as having at that 
date made himself liable to be charged with the 
value of the shares and debentures as they were. 
This would exclude all questions of what defendant 
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actually received for shares or debentures after, or 
dividends or interest on them, of variations in their 
value, rising or falling, afterwards. 1 do not say 
this to be the rigid effect of the decree. I under- 
stand that £200,000 of debentures were actually 
cancelled by the defendant and given up to the 
company, so that I may treat this objection as 
regarding debentures only. There appears no 
doubt of the adequacy of the landed security for 
these debentures, so that I think that they should be 
taken as worth so much. The next objection is to 
£302,000 in surcharge allowed, upon which it appears 
that the chief clerk has received some evidence, 
but was willing to receive more. This may be 
taken to refer to shares, as to which I think the 
same principle of charging with the value of shares, 
and stopping account at date October 17, 1882, 
should be conveniently applied. But there is agreater 
difficulty as to measuring value, as such shares had 
then no marketable value; but the value of the 
classes of shares which were in the market may be 
called to aid investigation, and also other evidence 
of opinion. It would be impossible, or very incon- 
venient, to take accounts as to- dividends or shares 
hereafter, measuring what may be lost or diminished, 
as a result of the deed of October 17, 1882, and 
the decree contemplated the taking of a mortgage 
account, striking a cash balance, but defining what 
shares and debentures should be deemed after it to 
be the property of the plaintiff or defendant. As 
to the objection of the decision of the chief clerk 
that the plaintiff is not under the decree an account- 
ing party, and his consequent refusal to direct the 
plaintiff at the defendant's instance to bring in 
certain accounts of his dealings and transactions 
with the New Zealand Agricultural Company, or 
to receive evidence tendered by the defendant to 
show that the plaintiff had dealings and transactions 
with the company as to which accounts were re- 
quired, I have only to say that it is entirely for 
the chief clerk to direct what parties should bring 
in accounts. I have had no specitic statement as 
to evidence tendered by the defendant and rejected, 
so as to express an opinion. 



(Before His Honor Mr. Justice Higinbotham). 

Nov. 22, 26, Dec. 1. 
Norton v. Williamson and OTHBRa 
Review of taxation — Breach of contract — Damages 
— AlUywa/nce of maintenance — The damages in an 
action /ounded upon breach of contract to retain 
and employ /or a given term are to be an in- 
demnity to the plaintiff/or his losses by tlie breach 
of contract — TJie jv/ry in assessitig the damages 
may look to all that Juts Juippened, or (if the action is 
brougJU immediately upon tJie yyrongful dismissal^ 
and before the end of the period of service J, to all 
that is likely to happen to increase or mitigate 
tJie losses of the plairUiff doum to tlie day of trial 
"^Tlisy can/not include in su^h damages as a 
sepq,r(xte item the plaintiff^s Tnaintenance as a 



untness during tJie tims he was awaiting trial as 
a vntness — The prothonotary has a discretion to 
Tnake such order, as to the allotvance to a plaintiff 
as a vntness for maintenance during an enforced 
detention at the place of trial, as he may think 
reasonable. 

Application on behalf of the defendants for 
review of taxation of certain costs allowed by the 
prothonotary to the plaintiff. 

Mr. Hood for the defendants ; - Mr. Hodges for 
the plaintiff. 

The facts and arguments appear sufficiently from 
the judgment. 

His Honor said : This is a summons taken out 
by the defendants to review the taxation of the 
costs allowed by the prothonotary to the plaintiff 
in respect of the maintenance money allowed to 
the plaintiff during his detention in Melbourne 
awaiting the trial pending the return of a com- 
mission obtained by the defendants. The action 
was for breach of a contract, by which the de- 
fendants agreed to employ the plaintiff as an actor 
during a period of six months, commencing 
November, 1883, at a fixed salary during the first 
thrje months, and at a percentage of the profits of 
the entertainments at the rate of one-third of the 
gros3 receipts of the performances during the last 
three montha On January 14th, 1884, and shortly 
before the end of the first three months, the 
defendant dismissed the plaintiff. On January 
19 th the plaintiff commenced this action. The 
cause was set down for trial at the February 
sittings, when, on the application of the defendants, 
the trial was postponed, and a commission for the 
examination of witnesses abroad was granted. 
On May 3rd the second three months of the contract 
would have been completed. The trial took place 
on August 19, and subsequent days. The protho- 
notary allowed the plaintiff for 214 days' detention, 
from January 19 to August 19, at 12s. Gd. a day. 
The defendants admitted that the prothonotary 
had a discretion to allow for the plaintiff's deten- 
tion from May 3 to August 19, but they contended 
that as to the period from January 19 to May 3, 
for which the sum of £65 2s. 6d. has been allowed 
for maintenance, the damages awarded by the jury 
should be held to include that amount, because the 
plaintiff would be bound, whether he had been de- 
tained awaiting the trial or not, to maintain him- 
self during that period. The damages in an action 
founded upon breach of contract to retain and em- 
ploy for a given term are to be an indemnity to the 
plaintifi for his losses by the breach of the contract, 
and although, if other equally eligible employment 
can be procured by him, whereby his losses may be 
mitigated, the indemnity may be reduced to a small 
or a nominal amount, according to the real loss, the 
employment under the contract may be such that 
the damages may exceed the salary {Emmens v, 
Elderton, 13 C. B.^per Crompton, J., at p. 508; 
B,nd per Earle, J., at p. 519). The jury in assessing 



Digitized by 



Google 



KOTB0 07 OAfiflSO 
Dm. 6.h, 1884. J 



THE AUSTRALIAN LAW TIMES. 



129 



the damages on a breach of oontraot of this kind 
may look to all that has happened, or (if the action 
is brought immediately upon the wrongful dismissal 
and before the end of the period of service) to all 
that is likely to happen to increase or mitigate the 
losses of the plaintiff down to the day of trial 
(Hoehster v. De la Tow, 2 Fl. and Bi. 678). But 
they would not be at liberty, I think, to include in 
such damages as a separate item the plaintiff's 
maintenance as a witness during the time, long 
or short, that he was awaiting trial as a 
witness, because such expenses, although necessary, 
would not be damages resulting from the breach of 
the contract sued upon. Thecase o^ Delaroque v. S. S, 
Oxenholme <md Co, (Bittleston^s reports, 1883-4, 
p. 44) is distinguishable from the present case, as 
Mr. Hood has pointed out, but the reason 
of the decision is applicable. The two remedies, 
damages for breach of a contract and allowance to 
the plaintiff as a witness for maintenance during an 
enforced detention at. the place of trial, are not 
ad idem — the former does not include the latter, 
and the prothonotary has a discretion to make such 
order in respect to the latter as he may think 
reasonable. 

The summons will be dismissed with costs. I 
oeriafy for counsel. 

Solicitors : For plaintiff, Oillott and Snowden j 
for defendants, Lynch and McDonald, 



(Before His Honor Mr. Justice Williams.) 

Nov. 28. 
Hepburn and Another y. Dawbin. 

Common Law Procedvre StattUe 1865 (iTo. 274)' 

sec. 88 — Hacpvration of turit — Renewal — A judge 

hasnopower to order the renewal of a writ after it 

has expired. 

Application by the plaintiffs, under sec. 88 of 
the Common Law Procedure Statute, for the 
renewal of a writ of summona 

The facts appear sufficiently from the judg- 
ment 

His Honor said : The writ of summons in this 
aetion was issued on the 29th May, 1883 ; it was 
renewed on the 28th November, 1883, and 
further renewed on the 27th May, 1884. Up to 
this time the renewals were regular. The latest 
date on which the writ could be renewed was the 
27th November, 1884, but the application was 
made to me on the 28th November, 1884, when 
the writ had expired. Sec. 88 of the Common 
Law Procedure Statute provides that a writ can be 
renewed during its currency, but no provision is 
made for renewal after the expiration of the writ. 
I do not think I have power to renew a writ after 
it has expired. If I were .to order the taxing 
officer to renew this writ I would be forging the 
possession of evidence. 

Solicitors : For' the plaintiffs, Bennett, Atten- 
horoufh, WUkSf and Nwwrk. 



Nov. 29. 
Taylor and Another v. Port. 
Cotmiy Court Statute 1865 (JTo. 345), sec. 43— 
Remission of action to County Court — TJie words 
^* other action*^ in sec. 43 refer to all actions of 
tort not specifically enumerated in the section — 
Procedure to he observed in application under sec. 
43 of the County Court Statute, 1865, for re- 
mission of an action from the Supreme Court to 
the County Court, 

The defendant had obtained a conditional orderfor 
the remission of this action to the County Court. 
The applitjation was made ex parte. The affidavit 
in support of the application merely stated that 
the plaintiffs had no visible means of paying the 
defendant's costs, without stating the reasons for 
coming to such a conclusion, and that the action 
was a fit one to be prosecuted in the County 
Court. 

Mr. Donovan, for the plaintiffs : The action is 
one for negligence, and is brought by the plaintiff 
and his wife for the negligent act of the defendant 
in driving over and injuring the female plaintiff. 
The affidavit of the plaintiffs' solicitor states that 
the male plaintiff is a surgeon, and has been carry- 
ing on his profession for the last 17 years. A 
plaintiff in such a position will not be taken to be 
incapable of paying a defendant's costs unless good 
cause for such belief be shown. The action being 
one for negligence many difficult points of law may 
arise. I submit also that an action for negligence 
is not an action for tort within the meaning of sec. 
43 of the County Court Statute. 
Mr. Pirani for the defendant. 
His Honor said : In this case certain proceed- 
ings have been taken before me in Chambers under 
the 43rd section of the County Court Statute for 
the purpose of having this action stayed in this 
Court and remitted to the County Court. The 
plaintiffs contend that the action, which is one for 
injuries sustained by negligence, should be allowed 
to proceed in the Supreme Court for two reasons. 
(1.) That an action of negligence is not an action 
of tort within the meaning of sec. 43 of the Statute; 
and (2) that plaintiffs have visible means of paying 
the costs of the defendant in case of an adverse 
verdict. I think that the words " other action of 
tort" in section 43 refer to all actions of tort not 
specifically enumerated in the section. Some 
effect must be given to these words if possible. To 
limit them by the doctrine of ejusdem generis to 
the class of actions specifically enumerated would 
be to give them no effect at all, and no effect short 
of what I have ventured to give them 
would be either certain or reasonable. They 
must either have given to them the full 
effect of including all actions of tort other than 
those specifically enumerated, or no effect at all. 
It is my duty if possible to give them some effect, 
consequently I am driven to give them the full 
effect This action, therefore, bein^Tohe^of^B 
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gence, though not specifically enumerated in the 
43rd sec, falls within the purview of that section, 
and is capable of being dealt with under that sec- 
tion^ But I do not think I should staj this action 
in the Supreme Court and remit it to the County 
Court The defendant, to show me that the 
plaintiff has no such visible means as are mentioned 
in this section, has filed an afiidavit, which baldly 
states a conclusion of fact in the terms of the sec- 
tion, but states not one single premise to show me 
that he was warranted in swearing to that conclu- 
sion. Had this affidavit not been answered I 
might have been satisfied, but it is answered suffi- 
ciently to throw the onus on the defendant of setting 
forth the particular grounds on which he bases his 
conclusion of fact. This onus he has not performed 
or attempted to perform. I am, therefore, by no 
means satisfied that the plaintiffs have not such 
visible means as are mentioned in the section, and 
I allow the action to proceed in the Supreme Court 
so far as regards this particular case. But the 
practice under this 43rd sec. of the County Court 
Statute requires to be settled once for all, and with 
that view I have conferred with my brothers, 
Higinbotham and Holroyd, and I proceed now 
to state the procedure which we desire should be 
observed in applications made under the 43rd section. 
Apparently a defendant may under the first portion 
of the section apply on such an affidavit as is 
required by the section for an " exparte'^ conditional 
order, in other words for an order staying proceed- 
ings in the Supreme Court and remitting to the 
County Court, unless the plaintiff do either one of 
two things within a time to be named in the order. 
(1.) Give full security for the defendant's costs to 
the satisfaction of the prothonotary ; (2.) Satisfy 
a judge that he has a cause of action fit to be 
prosecuted in the Supreme Court. But on con- 
sideration we think it unadvisable that the applica- 
tion for the conditional order under the first part 
of the section should be made ex parte, as the effect 
of allowing this to be done may be to shut the 
plaintiff out from showing that he has visible 
means, and to confine him to performing one of the 
two conditions mentioned in the section, and to be 
mentioned in the conditional order. In all future 
cases, therefore, the application for the conditional 
order must be made on summons calling on the 
plaintiff to show cause why such conditional order 
should not be made. If on the return of that 
summons plaintiff can show that he has visible 
means, or the judge is not satisfied that 
he has not '* cadit qu<»8tio,^^ the matter 
ends and the summons is dismissed. But if on 
the return of that summons the judge be satisfied 
that the plaintiff has no such ^'visible means," then 
the conditional order mentioned in the section and 
previously specified in this judgment is made, and 
under it, and within the time mentioned in it, the 
plaintiff has either (1) to give the security for costs, 
or (2) to satisfy the judge that his action is a fit 



one to be prosecuted in the Supreme Court If he 
does neither within the time the conditional order 
makes itself absolute. If he does the first he 
merely gives notice of the fact to the other party. 
If he proposed to do the second he should give 
notice, of course in writing, to the other side, that 
on a certain day, at a certain time, within the time 
limited by the order, he will appear before a judge 
to satisfy him that he, the plaintiff, has a cause of 
action fit to be prosecuted in the Supreme Court 
The other side can then either attend before the 
judge or not at will ; and if the judge be satisfied 
that the plaintiff has such fit cause of action, the 
judge states that he is so satisfied and makes an 
order allowing the action to proceed in the Supreme 
Court If the plaintiff fail to so satisfy him the 
conditional order becomes absolute. I give no 
costs. 

Solicitors : For the plaintiffs, Fyman ; for the 
defendant, Braham and Firam, 



SUPREME COURT SITTINGS. 

(Before His Honor Mr. Justice Molesworth.) 

Nov. 21. 

Ee The Buzolich Patent Paint Co., 

Tlie Companies' Statute 1864 (iTa 190), sec, 73— 

Winding-up company — Company ca/rried on ai 

loss — Petition — Majority of shareholders — The 

fact thaJt a company has from the first been carried 

on at a loss is no ground for allowing an appli- 

cation for winding-up the company compulsorily. 

This was a petition by certain shareholders in 

the Buzolich Patent Damp-resisting and Anti-fouling 

Paint Company Limited, praying that the company 

should be wound-up by direction of the Court 

Mr. a'Beckett and Mb. Goldsicith appeared 
for the petitioners in support of the application to 
wind-up the company ; Mr. Moorb for a share- 
holder also in support of the petition ; Mb. Topp 
on behalf of the company to oppose the petition. 

His Honob said: This is a petition for the 
compulsory winding-up of the Buzolich Patent 
Damp-resisting and Anti-fouling Paint Company 
Limited, registered under the Act 190. The appli- 
cation was under section 73 — a general clause that 
where the Court is of opinion that it is just and 
equitable that the company should be wound-up 
it may make an order for winding-up. The first 
and most material ground of the application is that 
the company has from the first been carried on at 
a loss — a fact admitted, but which has in various 
cases under the English act been held insufficient 
{Re Langham Skating Ririk Company, 5 C. D. 669 ; 
Middlesborough Assembly-room Company, 14 CD. 
104 ; Natianal Live Stock Insurance Company, 26 
Beav. 153.) The petition alleges that there is no pro- 
spect that a business can be carried on at a profit 
As to that there is a conflict of evidence. The peti- 
tion alleges that the company is largely indebted. 
It is not, and could not ba^ alleged that it is unable 
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to pay its debts by oalling on its unpaid capital. 
The petition alleges that the patent rights for 
working whioh the company was formed have not 
been transferred to it. This appears to be a tem- 
porary result of accidents easily removed. If a 
company suffers such an injury, other means besides 
winding-up should besought. The petition says 
that the plans proposed for preparing paints in the 
specifications would not produce paints at a price 
to compete with other makers. The fact is con- 
troyertedi and it would form no ground for winding- 
up. The petition alleges that the company has 
never worked under the patent, as to which it is 
inconsistent with itself and sufficiently contradicted. 
By one affidavit it is said the specifications could 
not be carried out at all, but the petition said 
nothing of the kind. The petition alleges that at a 
general meeting in May, 1884, three directors 
retired, and were unanimously re-elected directors ; 
but the other direators refused to recognise them, 
on the ground that they were indebted for calls. As 
far as I have considered, I think the objection was 
well founded. The matter would be no ground for 
compulsory winding-up, and so as to the remaining 
objections (Bailey v, Birkenhead^ 12 Beav. 433; 
Wheal LoveU Mining Company, 1 M*N. & G. 
1). The other directors, it is alleged, 
appointed Mr. Roberts a director, holding 
contributing shares as an executor, but not in his 
own right. The objection seems to me well 
founded. The petition then states the convening 
of au extraordinary general meeting for various 
purposes — some I would think within its powers, 
others not ; then the directors convened another 
such meeting for August 15, for various purposes, 
to rescind a call of July 14 and various other 
purposes inconsistent with their former acts, and 
going, I would think, beyond the powers of such 
a meeting. A majority at that meeting resolved 
to rescind the call of July 14, 1884, and appointed 
a board of directors. On August 16, this new 
board of directors rescinded the call of July 14, 
and made another of same amount in lieu of it. 
On September 6, some of the old directors excluded 
the new nominees, and requested some old directors 
to resume, which they did, and were advised that 
the resolutions at the general meeting of August 
15 were invalid, and therefore proceeded to enforce 
the call at the Melbourne County Court. But the 
learned judge decided for the defendants, not, as I 
take it, because the call was invalid, but because 
the shares had not been forfeited. There is an 
appeal from this decision. The petition then 
alleges that some directors are making another call 
in order to exclude the petitioners and other 
recusants from voting. The petition alleges various 
other unfair intentions of the directors. I have 
to decline interfering as to these squabbles in favour 
of the majority in the shape of making a winding- 
up order. If the conduct of the actual directors is 
80 distasteful to the shareholders that a majority I 



of three-fourths wish for a voluntary winding-up, 
such majority can effect its object ; but until that 
is done, I shall leave the law under which the 
shareholders have placed themselves to work itself 
out. I dismiss the petition, with costs. 
Petition dismissed, with costs. 



Shevill v. Affleck. Nov. 26. 

Administration suit — Widow entitled in event qf 

children dying with(mt issue — Commission to 

trustees at 4 per cent. 

This was a suit for the administration of the 
estate of the late Mr. Wm.Affieck, who died in 1866. 
By his will Mr. Affleck gave his estate to executors 
and trustees on trust to pay certain specific legacies 
and annuities, and bequea^ed the rest of his estate 
(subject to an annuity of £1000 to his wife) to be 
divided among his children when they attained the 
age of 21. When he died in December, 1866, 
there were no children bom, but six months after 
his death his wife gave birth to a son. In 1875 
this son died, and his mother obtained administra- 
tion to his estata In 1869 Mrs. Affleck married 
the defendant, Mr. J. W. ShevilL As to the 
estate of her first husband she claimed that she was 
entitled to receive the whole in consequence of the 
death of the son under age, as Mr. Affleck had 
made no provision in his will as to what should be 
done with his property in the event of his children 
dying without issue. The defendants were the 
trustees of the will. The amount of the estate was 
£28,000. 

Mb. Webb, Q.C., and Mb. Topp appeared for 
the plaintiff; Mb. a'Bbokett for the defendant 
Mr. John Affleck ; Mb. HiaaiNS for the defendant 
Mr. Shevill. 

His Honob made a decree declaring that the 
plaintiff was entitled to the estate of her husband, 
the trustees to be paid a commission of 4 per cent, 
for their trouble in managing the estate, costs of 
the suit to be paid out of the estate. 



SiTTiNas IN Banco. 

(Before their Honors Mr. Justice Higinbotbam, Mr. 

Justice Williams, and Mr. Justice Holroyd.) 

Davby v. Pkin. Dec. 1. 

Appeal — Suit defective for toant ofpa/rties — Leave to 

aanend — Joining absent infant — Ifeoct-qf-kinneces- 

sary parties to suitby trustee ininsolvency to recover 

policy of insurance on life of deceased insolvent — 

Life AssuArance Compares Act \%l^(No, 474), sec, 

37 — Construction and appUcoHon — Appeal Court 

refused to decide question of construction while 

decision pending before prima/ry judge. 

This was an appeal from a decision of Mr. 

Justice Molesworth, in which he held that this 

suit was defective for want of parties, and gave the 

plaintiff leave to amend the bill. The suit was 

brought by Mr. Davey as trustee of the insolvent 

estate of Henry Lath, of Echuca, to be declared 

entitled to policy of insurance efiect^uK^thfi^Tp 
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National Bdutual Insurance Company on his life. 
Lnth died after his insolvency. He had before his 
insolvency assigned the policy to Pein voluntarily, 
and Pein executed a declaration of trust that he 
held it for Luth's children. Mr. Justice Moles- 
worth decided that the plaintiff should have made 
the personal representative of Luth a party to the 
suit, and that an infant child (Herbert O'Hara 
Luth) should also have been made a defendant. 
Against this decision the plaintiff appealed. 

Mr. Webb, Q.C., and Mr. Higgins for the 
plaintiff, appellant ; Mr. Gregory for the defendant, 
Pein ; Mr. A'Beokett for the other defendants 
(infants) ; and Mr. Weigall for the National 
Mutual Life Insurance Company. 

The case was argued on the 28th August last, 
and judgment was now given. 

Mr. Justice Higinbotham said : This was an 
appeal from the decision of the learned primary 
judge directing that the cause should stand over to 
enable the plaintiff to amend the bill by making 
the next-of-kin of Henry Luth parties to the suit. 
We have examined this case, and have weighed the 
arguments addressed to us with great care, and 
have found that the case presents many points of 
unusual difficulty connected with the adverse rights 
of different parties, and the proper construction and 
mode of applying the 37th section of the Life 
Assurance Companies Act, 1873, to which we have 
been referred. We abstain from expressing an 
opinion upon any of those questions^ as they have 
still to be dealt with by the primary judge. But 
the case presents aspects in which the next-of-kin 
may be necessary parties to the suit. The primary 
judge, as the person to whom the infants have 
submitted their interests, has held that the infant 
child of the second marriage, Herbert O'Hara 
Luth, ought to be made a party, as being one of 
the next-of-kin, and we are not prepared to say 
that in our opinion that decision was wrong. The 
appeal will be dismissed, without costs. 

Mr. Justice Williams concurred. 

Mr. Justice Holrotd said : I am not prepared 
to dissent from the judgment of the Court, but I 
wish to mention an obstacle that has presented 
itself to my mind against assenting to it. The 
defendant company has not raised any objection to 
the suit on the ground of want of parties, and I do 
not think that the court has the power to raise such 
an objection on the company's behalf, bearing in 
mind that. this appeal is unaffected by the practice 
recently introduced under the new Judicature Ac t and 
rules. The defendant, William Pein, by his answer 
submitted that Herbert O'Hara Luth, Henry Luth's 
only child by his second wife, and also a general 
representative of Henry Luth, whose executors 
have not yet proved his will, were necessary parties 
The next-of-kin being the only persons who take 
^ beneficial interests under the will, I can understand 
why the presence of a representative has been dis- 
pensed with, notwithstanding that all the next-of- 



kin are required to be brought before the Court 
But Pein, as trustee of the settlement, cannot, in 
my opinion, sustain his objection even as regards 
the next-of-kin. If the settlement is good against 
the plaintiff the bill must be dismissed. If it is 
void, Pein has no lo(yu8 stcmdi, and it is totally 
immaterial to him what becomes of the money 
sought to be recovered from the insurance company. 
The three infant defendants, children of Luth, the 
settlor, by his first wife, put in the usual infants' 
answer, submitting their interests to the protection 
of the Court. As beneficiaries entitled under the 
settlement they can no more complain of want of 
parties than Pein. But they are next-of-kin as 
well as Herbert O'Hara Luth, and, in fact, the 
only other next of kin. I conjecture that in our 
brother Moles worth's opinion the settlement may be 
bad, and that the infant defendants as next-of-kin 
have a possible interest in the sum assured which 
may defeat the plaintiff's right to recover from the 
company, but which their half brother is still more 
interested in asserting on his own behalf, and he 
has therefore decided that the half brother also 
should be brought before the Court. His interest, 
however, is distinctly adverse to that which the 
other next-of-kin, as beneficiaries under the settle- 
ment, are endeavouring to maintain. It can only 
be supported by destroying the settlement; and 
counsel for the infant defendants has requested us 
not to entertain the objection for want of parties, 
but to determine at once as between them and the 
plaintiff whether the settlement is good or bad. I 
have been much perplexed as to the duty of the 
appellate court under such circumstances, seeing 
that the claim of the absent infant, if any, could 
not be prejudiced by any decree made in a su^t to 
which he was not a party. 



(Before their Honors Mr. Justice Williams and 

Mr. Justice Helroyd.) 

Claxton v. EvERiNGHAir. Doc. 1. 

" Wrongful conversion'^^^Fledge — Lien — Evidence 

of conversion — Inference of/act by Court-Acts in- 

consistent with plaintiff ^s ownership — Definition 

— To establish a conversion it is sufficient if a right 

of possession by the party aggrieved be shown, 

although that right may be subject to fulfilment 

of conditions. 

Rule nisi to enter a verdict for the defendants. 
Dr. Madden and Mr. Hodges moved the rule 
absolute ; Mr. Purvbs, Mr. Finlayson, and Mr. 
Box showed causa 

This action was brought by Mr. Claxton, as 
assignee of the estate of one Biohard Elwood, to 
recover a sum of £6275, the value of certain sheep 
claimed to belong to the estate, and which had been 
converted by the defendants to their own use. The 
sheep had belonged to Mr. J. O. Inglis, and were 
sold by him to Thomas Elwood, on behalf of his 
brother, Richard Elwood. The sheep at the time 
of sale were in New South Walesa Before deliveiy 
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was made Mr. Inglis required that Elwood's bill 
should be endorsed, and the defendants agreed to 
endorse it on condition that they received a mort- 
gage on the sheep and a lien on the wool, which 
El wood agreed to give. Before either security was 
given Elwood became insolvent, and the plaintiff 
was appointed his assignee. The defendants pur- 
ported to sell the sheep to a person named 
M' Andrew, but the jury found that this sale was 
not genuine. They also found, in answer to a 
question, that Elwood agreed to give the mortgage 
over the sheep, and that the defendants were to 
retain them till the mortgage was given. A verdict 
was entered for the plaintiff for £6275, the value 
of the sheep. The jury also found that Elwood was 
indebted in a large sum to the defendants. On the 
finding of the jury the defendants applied to enter a 
verdict for them, on the ground that the sheep had 
been pledged to them till the mortgage was given, 
and that as it was not given they had a right to 
sell. The plaintiff contended that they were not 
pledgees, but merely held a lien over the sheep, 
and that as they had wrongfully sold the sheep they 
could not set off their debt against the value of the 
sheep. 

Mb. Justice Williams said : This is an action 
brought by Mr. Claxton, as assignee of the insolvent 
estate of Kiohard Elwood, to recover damages for 
the wrongful conversion of a number of sheep. In 
the first count the sheep are said to be the property 
of Eichard Elwood, and the second count alleges 
that they are the property of the assignee of the 
insolvent estate. The jury at the trial returned 
a verdict for the plaintiff, with damages £6275. 
They also gave answers to a number of questions 
put to them by the judge who presided at the trial, 
and upon those findings leave was reserved to the 
defendants to move to enter a verdict for them. It 
was also important to be borne in mind that leave 
was by consent reserved for the Court to draw infer- 
ences of fact The rule nisi to enter a verdict for the 
defendants was obtained on the answer of the jury 
to the fourth question put to tbem, in which they 
found that there was an agreement between 
Thomas Elwood, who acted on behalf of Richard 
Elwood, that Synnot, Everingham, and Co., the 
defendants, should retain possession of the sheep 
until a mortgage over them was given. The 
defendants contend that that finding, taken 
in connection with the facts of the case, placed 
tbem in the position of pledgees of the sheep, and 
so gave them authority to sell if the condition on 
which the sheep were pledged was not fulfilled, 
namely, that they should receive a mortgage over 
the sheep. The main question is whether that 
contention is right, whether the defendants occupied 
the position of pledgees, or whether they were — 
as was contended for by the plaintiff — merely 
lieneea The facts were that the insolvent, Eichard 
!Elwood, had bought and dealt in stock, through 
the agency of his brother Thomas. He purchased 



through Thomas a large number of sheep from one 
Ingli& The purchaser required to be paid for the 
sheep, and it was arranged by Thos. Elwood on 
behalf of Richard, that the defendants should en- 
dorse the bill for the purchase. The defendants 
agreed to the arrangement, on the condition that 
he gave them security by giving a mortgage over 
the sheep and a lien on the wool. If that had 
been done, matters would have proceeded smoothly. 
But there was some difficulty about the mortgage, 
and it was then agreed that the defendants should 
get and hold possession of the sheep till the 
mortgage was given. These facts were plain, and 
gave great force to the argument, that the de- 
fendants were pledgees of the sheep. But^ subse- 
quently, two other facts took place, which threw 
quite a different comf)lexion upon the capacity in 
which the defendants took and retained possession 
of the sheep, and they are important as showing 
the views of the parties themselves to the trans- 
action. One fact was that the defendants after 
this applied for and obtained express authority to 
sell the sheep. It is obvious that if they were, 
and if they believed themselves to be, in possession 
of the sheep as pledgees, the taking of this authority 
was wholly unnecessary. The jury also found that 
a sale of the sheep by the defendants to M^ Andrew 
was not genuina The defendants took great care 
and exercised great ingenuity to effect a dummy 
sale, in trying to dispose of the sheep in such a way 
as to give a title to the sheep, and in purpoiting to 
sell as agent for the insolvent. That fact is per- 
fectly inconsistent with their position as pledgees. 
These facts raised the presumption that they did 
not occupy the position of pledgees, and that they 
themselves did not believe they occupied that 
position. The defendants have also contended that 
there is no evidence of conversion by them — that 
there is no evidence of such exercise 
of domination over the sheep as would main- 
tain an action for conversion. Having regard to 
the decision in HolUn v. Fowler (L. R. 7 E. & J. 
App. 180 and 184), I think there has been a conver- 
sion. It is stated in that case that in order to prove 
a conversion there must be evidence given of actual 
conversion, which consists in the defendant taking 
or using goods with the intent to exercise owner- 
ship on his own behalf or of someone other than 
the plaintiff, or a conversion by a refusal to deliver 
them on demand. In this case the defendants 
exercised acts inconsistent with the plaintiff's 
ownership. And if they are lienees, and have 
converted the sheep to their own use the decision 
in this court {Osborne v, Syrmott, 7 V. L. R, 148) 
that where a lienee commits a tortious act he is 
responsible for the full value of the goods free from 
deduction of any debt, gives the plaintiff the right 
to retain the verdict for £6275 given to him by 
the jury. The rule to enter a verdict for defendant 
will, therefore, be discharged. 
Mb. Justioe Holroyd said : I concurwlth the t 
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jugduient that has been delivered, and it is only 
upon the question of conversion that I wish to saj 
a few words. It is said in one of the old law 
lexicons that where a person finding or having in, 
his possession the goods of another converts them 
to his own use without the consent of the owner, 
that is a conversion at Common Law. The defini- 
tion is not quite wide enough if the words '^ to his 
own use" are literally understood ; but whoever 
commits the particular tort so described is, in my 
opinion, guilty of a conversion. That is exactly the 
tort which Everingham committed. He went 
through the form of a sale, delivered the sheep to 
M'Andrew, and took delivery again from him, his 
intention being to convert the sheep to the use of 
his fitm, an intention which he afterwards carried 
out by re-selling the sheep, not as agent for Richard 
Elwood, but ostensibly for M* Andrew, and really 
on his firm^s account. By a fictitious sale he en- 
deavoured to make his firm the owners of the 
chattels. The modern definition of conversion in 
the case cited has been equally well satisfied by 
what was done. The sheep were actually dealt with 
in a manner inconsistent with the rights of the 
owner, and with the intention of depriving him of 
his dominion over them. Where the dealing takes 
the form of a sale it is not necessary to constitute 
a conversion, that the sale should have been made 
to a genuine buyer. The act is just as inconsistent 
with the dominion of the true owner in the one case 
as in the other, and the wrongful intention is the 
same in both. To establish a conversion the party 
aggrieved must show in himself a right of posses- 
sion ; but by that is not meant an immediate right, 
or no lienee can be guilty of a conversion. A right 
to possession on fulfilment of conditions, as on 
giving a mortgage, is quite sufficient. 
Eule discharged. 



SOUTH AUSTRALIA. 



LOCAL COURT. 

(Before Mr. Commissioner Stuart.) Nov. IL 
Platfobd (Commissioneb of Railways) v, Thomas 

Habry. 
Railvyay hye-laws —Contract notice — Effect of pas- 
senger ticket. A ticket isswed by a railway 
company to convey from A to B is not the con- 
tract between the purcJiaser of tJie ticket and the 
company ; and a passenger wlio purcJiases a 
ticket is not bound by any conditions or regu- 
lations referred to on the ticket as in force toith- 
out notice of the eodstence of such at the time the 
money for tlie journey was paid. 
The facts are shortly as follows : — The defendant 
on the 6th September went to the Adelaide railway 
station and said : " I want to go to Mount Barker 
and back ; how much f ' He paid the price demanded 
and received a ticket separable into two parts ; one 
half contained the words " S. A R. (South Austra- 
lian Railways), First excursion, Adelaide to Mount 



Barker, not transferabla" On the other half were 
the words << Mount Barker to Adelaide," instead of 
<< Adelaide to Mount Barker." The back of the ticket 
bore the date of issue. The defendant went to 
Mount Barker on a Saturday, and on retumingon the 
following Tuesday objection was taken by the 
railway officials to the return half of his ticket, on 
the ground that ^^it was out of date;" there being 
a notice posted at all stations on this particular 
line that excursion tickets were available from 
Saturday to Monday only. The defendant in his 
evidence denied having seen the notice prior to the 
purehaseof the ticket. The railway officials demanded 
payment of an excess fare, and on the defendant re^ 
fusing to pay, the present proceedings were insti- 
tutod to recover 2s. 2d., the amount of such excess. 

Mann, Q.C., for the plaintifiTs : The ticket is 
the contract ( Watkvns v. RegvrveU^ L. R. Q. B. D., 
1883, p. 178), and the words "first excursion," 
although ambiguous, put the passenger on enquiry, 
and impose upon him an obligation to make him- 
self acquainted with the regulations of the company 
{Zunz V. South Eastern Ranlway Co., L R. 4 Q. B. 
144 ; Harris v. Great Western Co,y L, R. 1 
Q. B. D. 515). 

Habby (defendant in person) : The ticket is not 
the contract {Henderson v, Stephenson, L. R. 2, 
Scotch Appeals, p. 470). The contract was com- 
plete as soon as the parties were ad idem. In this 
case the parties were ad idem when the booking 
clerk accepted the money for the journey to Mount 
Barker and back. The ticket was no part of the 
contract, but was only a memorandum of con- 
venience to the parties contracting as evidence of 
a contract having been entered into. For instance, 
if I had lost my ticket, and I could show by other 
evidence than the production of the ticket itself 
that I had paid for the journey, could it be said that 
I would have to pay again ? If the ticket was the 
contract, and it contained ambiguous words, they 
would be construed most strictly against the com- 
pany. Nov. 13. 

His HoNOB now delivered reserved judgment 
as follows : The plaintiff claims in this case the 
sum of 2s. 2d., excess fare, from the defendant, 
under the following circumstances : — On the 6th 
September the defendant went to the ticket office 
at Adelaide, of the Government Railways, and said 
'- 1 want to go to Mount Barker and back ; how 
much?*' He paid the price demanded, and 
received a ticket separable into two parts by a per- 
forated line, each half of the ticket bearing the 
words '* First excursion," one half bearing the 
words " Adelaide to Mount Barker,'' the other half 
the words " Mount Barker to Adelaide." On the 
Tuesday following he entered a carriage of a train 
about to depart from Mount Barker, and on being 
requested by the stationmaster to show his ticket 
produced the half ticket marked ** First excursion, 
Mount Barker to Adelaide." He was thereupon 
requested to pay either an exoe(^£^Qp^ additional 
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fare, and on his refusing either to pay further fare, 
or to leave the oaniage, he was permitted to proceed 
on bis journey. On arriving at Mitcham, the 
station used for the collection of tickets prior to 
entering the city^ he again tendered to the collect- 
ing guard the same ticket. He was informed that 
the ticket having expired on the previous day, was 
insufficient, and a demand of 48. 4d., a full fare 
from Mount Barker to Adelaide, was made upon 
him. This he refused to pay, and hence these 
proceedings. The defendant on his return from 
Mount iBarker made some enquiries at the ticket 
office as to the duration of excuision or return 
tickets, and, in company with one of the clerks 
searched the notice-boards at the station for informa- 
tion, but failed to find anything bearing on the 
subject. He states also that after his return he 
was informed on enquiry that the duration of a 
return ticket was dependent on the distance of the 
place whither the passenger desired to go. The 
plaintiff bases his right to demand additional fare 
on the following grounds : — I. That the ticket is 
the contract 2. That on the face of the ticket is 
a condition, viz., the words " first excursion." 3. 
That while admitting that the words *' first excur- 
sion" are ambiguous, yet they put the passenger 
on enquiry and impose an obligation on him to 
enquire further. 4. That had he enquired, or had 
he examined the notice-board, he would have 
discovered that the return ticket was restricted in 
its operation, and was not available after the 
Monday following its date of issue. 5. That the 
insertion of the words " first excursion/' coupled 
with the alleged obligation to enquire into their 
meaning, operated as an express condition, to which 
the defendant must be taken to have intelligently 
assented, so as to operate by way of limitation of the 
contract to carry on a return journey within areason- 
able time. Assuming that the alleged obligation to 
enquire and toexamine time-tables existed, the plain- 
tiff adduced evidence with aview of raising as against 
the defendant an irresiBtible presumption that time- 
tables affording all necessary information were 
placed on the notice-board at the station. Several 
time-tables were shown to the defendant on his 
cross-examination; but although a timetable 
giving some information as to excursion trains were 
found on the notice-board by others on the Tuesday 
referred to, still, singularly enough, the person 
whose duty it was to place the tables on the notice- 
board was not called, and everything was left to 
mere inference. Numerous cases bearing on con- 
ditions limiting the responsibility at Common Law 
of carriers and bailees were cited in the course of 
the argument. I confess that as to some of them, 
although highly interesting and instructive from a 
legal point of view, they appear to me to have but 
little bearing on the case under discussion. With 
the exception of one they are all cases of bailment, 
and as regards the excepted case it was an actbn 
for an injury to a passenger while travelling with 



an English company's coupon on a French line. In 
each of the bailment cases the question is whether 
express and unambiguous conditions limiting the 
common law liability of the depositee, and con- 
tained either on the ticket itself or by unam- 
biguous reference to some bill or other document, 
are to be taken to have been assented to by the 
bailor at the time of receiving his ticket in such a 
way as to bind him in contract of more limited 
operation than the Common Law would impose. 
Several of the judgments in these cases turn upon 
the admissions made by the persons taking the 
ticket upon the inference of fact drawn by the court 
itself, and upon tie particular nature of tlie trans- 
action. Take the case, for instance, of Watkinsv. 
Rymill, in 1883 (L R Q. B. D., p. 178). 
There a person took a waggonette to a repository 
for sale, and received a receipt followed by the 
words "suKjpct to the conditions exhibited on the 
premises." By one of these conditions the keeper 
of the repository had power to sell any property re- 
maining there over a month unless all expenses were 
paid previously. The judgment in favour of the 
keeper of the repository, who had sold the waggonette, 
was based principally on the nature of the ti-ans- 
action. 

Stephen, J., in his judgment, says : '< Can it be 
said that the nature of the transaction was such 
that the plaintiff might suppose, not unreasonably, 
that the document contained no terms at all, but 
was a mere acknowledgment of agreement not in- 
tended to be varied by special terms 1 Ic seems to 
us impossible to suppose that this can have been 
the case. The acceptance of a carriage for sale on 
commission is not a simple contract, the terms of 
which are established by the Common Law, in the 
absence of any special agreement by the parties. 
They must, from the nature of the case, be as 
special as those of a contract or lease, or a bill of 
lading, and this consideration alone seems to us 
to establish the conclusion that the receipt and 
conditions to which it refers constituted the con- 
tract between the parties." The decision thus 
resting upon the presumption arising from the very 
nature of the contract itself, that the person de- 
positing must expect some conditions to be attached 
to the bailment. I refer to this case in particular, 
because nearly all the authorities referred to in the 
argument before me are discussed and considered 
in the judgment, and because clear and well-defined 
propositions are laid down respecting exceptions to 
the ordinary rule of law, that a person is presumed 
to have accepted the terms contained in a written 
or printed contract or ticket. These exceptions are 
so stated : — 1. In the first place, the nature of the 
transaction may be such that the person accepting 
the document may suppose, not unreasonably, that 
the document contains no terms at all, but is a 
mere acknowledgment of an agreement not in- 
tended to be varied by special terms. 2. A second 
exception would be the case of fraud^as if the 
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conditions were printed in such a manner as to 
mislead the persons accepting the document. 3. A 
third exception occurs if, without being Fraudulent, 
the document is misleading, and does actually mis- 
lead the person who has taken it. Take next the 
case of Henderson v. Stephenson, L. II. (II.), Scotch 
Appeals, p. 470. That was a case arising out of 
the loss of a passenger's luggage (another branch 
of the law of bailments), and the carrying company 
sought to escape the Common Law liability by 
placing on the back of the ticket a condition 
that they would not be liable for the 
loss of passengers' luggage. The law lord?, 
hearing the appeal, decided against the com- 
pany, and in the course of the case both Lord 
Chelmsford and Lord Hatherly seemed to consider 
that in the absence of express notice to, and assent 
by the passenger to the conditions on the ticket, 
the contract to carry safely was complete on the 
payment of the money, the ti(;ket itself being a 
mere Youcher evidencing the making of the contract. 
In that case, also, the authority of Zunz v. South 
Eastern Railway Co., L. R. 4 Q. B. 144, was 
much questioned. In the later case of Harris v. 
Great Western Railway Co,, L. R. 1 Q. B. D., 
p. 515, the judges were inclined to treat the 
judgment of their lordships on this point as merely 
dicta, but admitted that such dicta might be taken 
to be absolute law as regards a passenger going by 
a public conveyance. While referring to the case 
of Harris (supra), I must point out that Harris 
himself admitted on examination that *'he had 
received similar tickets before ; that he believed 
there were some conditions, but that he never gave 
it a thought" The weight of authority, therefore, 
on the question whether the ticket was the con- 
tract impels me to the conclusion that under 
the circumstances of the present case the ticket 
is not the contract. What are the circum- 
stances under which it is obtained ? The 
defendant has paid his money. The ticket 
clerk who took it has made a contract^ which, 
according to the case of Pickford v. The Grand 
Junction Railway Company, must be taken to be 
within the scope of his authority; and the 
defendant neither troubles himself further about 
the matter, nor is he under any obligation to do so. 
What circumstances can come more pointedly 
within the first proposition, which I have extracted 
from Watkins v Rymill (svjyrajl To which I 
might safely add that it isa matter of common every- 
day knowledge that railway tickets are used as a 
Youchcr of payment, and is a check for the informa- 
tion of guards and station masters and are collected 
before the termination of the journey. Such uses 
are not perfectly consistent with the mode of 
dealing with contracts in writing. Lest, however, 
in the absence of any other authorities, I may have 
erroneously held that the ticket is not the contract, 
I must now apply myself to the question whether, 
assuming the ticket to be binding as a contract, the 



defendant is liable. Are the words " first excur- 
rion " a condition 1 Are they a condition as to 
time, or as to train? Are they a mere permission 
to go by a particular train, or an obligation ? 
Do they mean the first excursion train 
after the ticket is issued, or do they mean a train 
by which excursionists are permitted to travel 1 
What is contended for by the plaintiff is, that they 
mean that the defendant is to go and look for a 
time-table, or a bye-law, or a regulations crowded in 
in very small print on some placard. That he is to 
read everything in the station, else he will be taken 
to have assented to everything on the notic3-hoards, 
and in the time-bills relating to r« turn by excursion 
trains. Common sense and commo a justice would 
scarcely interpret these words into so gross an 
absurdity. In Van Toll v. South Eastern Railway 
Co., 12 C. B. N. S. 88, Justice Boyle says: *'I do 
not think it is enough that the conditions are 
printtd ; they must not only be reasonable and intel- 
ligible, but plain and obvious, plain and obvious 
both in the language and in the writing or printing 
by which they are conveyed." A nd in Butler v. 
Heane d& Co, (supra), 415, Lord Ellenborough said : 
**The jury ought to believe that the plaintiff had 
ample means of seeing the terms on which the 
defendants carried on their business of carriers." 
These authorities alone are sufficient to show that 
in the absence of express notice or actual knowledge 
and assent, the defendant in the present case is not 
bound. Even if the time-bill which was produced 
at the trial was as a fact upon the notice- 
board on the day on which the ticket was 
taken, is it reasonable to suppose that that was 
sufficient notice ] Is a passenger, in addition to pay- 
ing his fare, under any obligation before entering a 
train to await his turn in the midst of a crush of 
other persons opposite to a time-bill, having a super- 
ficies of about two square feet, and take his chance 
of seeing on this bill in small print what " first 
excursion" means? Such knowledge or assent are 
absolutely negatived by the testimony of the 
defendant. To call the words " first excursion" a 
condition is to my mind a complete misnomer, and 
for this reason, as I have already said, the cases in 
the books on the subject of conditions have no 
application. Besides in law a condition limiting 
the Common Law contract to carry will be limited, 
and not extended as regards the person imposing 
it. It must be certain in its terms, and reasonably 
capable of being made certain by a person of 
ordinary understanding. But it may be said "first 
excursion'' must to a man of ordinary intelligence 
lead to enquiiy as to the duration of the excursion* 
It may be said that the word excursion imports in 
itself an early return. I answer this by saying that 
even if it does so import, a return on Tuesday in- 
stead of on Monday is not so material a difference* 
in time as to make the return on Tuesday any kss 
reasonable than a return on Monday. It is no 
argument that the passenger is carried at lower 
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rates than if he had only taken single tickets each 
way. "The authorities give return tickets at reduced 
rates to induce persons to travel who would not 
otherwise do so, but haying once agreed with the 
derk to be carried to Mount Barker and back the 
defendant was entitled, in the absence of any notice 
or assent otherwise on his part, to be re-conveyed 
for the money he has paid. 



SUPREME COURT. 
In BANoa 

Nov. 28. 

kibkpatbicr v. south australian insurance 
Company Limitsd. 

PoUey of insurcmce — Renewal of policy — Appro- 
priation of payrnenta — The plaintiffs who was a 
mereJhonty and also acted as a local agent of the 
defendcmts, vnswred his stock andpremi/ums under 
th/ree policies (two on the stock-4mrtrade, Nos, 
28,610 amd 28,611, amd the other on a building 
known as " Store Ky" No. 28,253^, all of which 
*' expired on December \sty 1882. On November 
22nd, 1882, the defendcmts wrote to the plaintiff 
inforrrwng hvm that the policies expired on 
December Ist, and again on the 6th, that they had 
lapsed. On December 2lst the defendants tele- 
graphedy "Are you not renewing policies due 
December Ist, Store K ?" The plaintiff telegraphed 
on 23rc^, " Apply National Ba/nk for amuyant of 
premium, 28,253." This amount was received 
and acc^ted. On December 23rd the defendants 
ielegraphed, "Policies 28,610 ami 11 also lapsed." 
Beceiving no reply, the defendants telegraphed on 
Dec&mher 21th, " Are you renewvng 28,610 amd 
11 1" a/nd on 2nd January they wired, " Please 
reply immediately our telegrams Idth, I6th, 23rc?, 
27th December ; wire ammunt premiums." On 
Jamcary 3rd they wrote reprimandvng the plain- 
tiff fur want of promptness. On Saturday, 
Jamnuvry \3th, the plaintiff received the letter of 
3rd Janua/ry, (tnd vnred, " The whole of the 
premiums will be wired to you Monda/y Jvrsty 
The premiums were ryot remitted, amd the telegram, 
escaped notice in the defendants' office. On 
January ISth the defendants wrote that the 
plaintiff would not be held covered until they 
received the amourU of the premiums. Before the 
receipt of this letter by the plaintiff, the plaintiff, 
on Jam,uary bth, wired, " £100 yotjur credit Bcmk 
of Sov^th Australia, for premiums." (To this 
was added a proposal, for a new risk,) On 

\ Jam/uwry 2%th, £100 was received by the defend- 
amlSy^amd receipt signed for that sum on ^'accoimt 
premiums" On that date there were due to de- 
fendants for premiums from the plaintiff, partly 
on his own account and partly as agent, £70, 
including policies 28,610 and 28,611. On 

• Febnunry 2nd, Store K and its conJtenJbs were 
destroyed by fire. On action to recover the 
amount of policies 28,610 and II9 helcl, that 
vmd0t the above circumstances there was no 



appropriation sufficient fo entitle the fkmUiff tb ' 

succeed. 

The facts will be found in the judgment. ^ 

Way, 0. J., delivered the judgment of the Court 
94 follows : This is an action to enforce an alleged 
oontract for renewal of two fire insurance policies. 
The plaintiff is a merchant carrying on business at 
Bourke, in New South Wales, where he also acted * 
as the local agent for the defendants, whose head 
office is in Adelaide. The stock and premises of 
the plaintiff were covered by several fire policies 
granted by the defendants, of which those in dis- 
pute are numbered 28,610 and 28,611, which for 
shortness may be called 10 and 11. They covered 
the stock-in-trade in a store marked K in the 
applications for these policies in the sums of 
£1500 and £3,000 respectively. The building 
known as Store K was covered by another policy 
for £2000, numbered i8,253. All three policies ex- 
pired on the 1st December, 1882, and were renew- 
able on payment of the annual premiums on or 
before that data The defendants sent to the plain- 
tiffii, through the post, a printed notice as to each 
policy on November 22, that they expired on 
December Ist, and on 6th December that it had 
lapsed oil the 1st, and that unless the premium were 
paid any loss that might be sustained could not be 
recovered. On December 21st the defendants 
telegraphed to the plaintiffs, "Are you not renew- 
ing policies due Ist December, Store K." The 
plaintiffs replied by a telegram on the 23rd, 
" Apply National Bank for amount of premium, 
policy 28253. Confirm." This amount was re- 
ceived and acknowledged by telegraph on the 26th. 
On December 23rd the defendants again telegraphed, 
" Policies 28,610 and 11 also lapsed December Ist." 
Beceivlng no reply they sent the following tele- 
grams to the plaintiffs on 27th December: — ''Are 
you renewing 28,610 and 11 for £1500 and £3000, ' 
stock in K, due Ist December. Eeply." And on 
January 2, 1883, "Please reply immediately tele- 
grams 13th, 16th, 23rd, 27th December. Wire 
amount premiums." On January 3rd, Mr. DeCean, 
a clerk in the defendants' office, who attended to the 
correspondence with the plaintiffs, wrote a letter 
setting out the above telegrams, and telegrams in two 
other matters not material to this case, and con- 
cluding with the following passage; — " Please note 
that nearly all your business we have to effect 
re-insurances with offices h^re. It is necessary that 
when you wire us to cover any building or stock 
that you at once take the proposal and post it 
to this office, and in the case of renewals that 
the premiums should be at once remitted. It 
is now over one month since your policies, 28,610-1 1^ 
fell due, and as the bulk of these policies are 
reinsured, and the offices will not extend covers 
for one month, you will see how necessary it is that 
you should have replied to my telegrams of 
23rd and 27th December. I may also mention that 
aa we only get a small c^lowance from some of tihQ 
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offices for the re-insurance business it is nearly all 
absorbed by the Telegraph Department, and it 
would be advisable to refrain from having to ask 
for information twice over, as has been necessary in 
the above case." This letter, according to. the 
course of post, would arrive at Bourke at six o'clock 
in the evening of Saturday, Jan. 13, and at half-past 
eight on the same evening a telegram was despatched 
by some one on behalf of the plaintiffs to the 
defendants, which would be delivered at their office 
on the following Monday, in these words — " The 
whole of the premiums will be wired to you Monday 
first." This telegram was probably sent by one of 
two clerks who had charge of the plaintiff's insur- 
ance business, one of whom was dismissed on the 
Monday, and the other of whom resigned in March. 
Mr. Murray, the only member of the plaintiffs' firm 
who resided at Bourke, or who took any part in the 
management of the business there, seems either to 
have been absent or not giving any attention to the 
insurance matters at that time. The premiums 
were not remitted as promised by the telegram of 
the 13th, and this telegram escaped notice in the 
defendants' office — probably in consequence of the 
illness of Mr. DeCean. On January 18 Mr. Tapley, 
the defendants' secretary, addressed a letter to the 
plaintiffs, informing them that until they wired 
amounts to be insured they would not be held 
covered. On the 25th January (and before Mr. 
Tapley's letter of the 18th could be received at 
Bourke) Mr. Murray's attention was called to the 
letter of January 3, and he despatched the following 
telegram to the defendants : '* One hundred pounds, 
your credit Bank of South Australia, for premiums." 
(To this was added a proposal for a new risk.) On 
January 26th, the bank paid the XlOO to the 
defendants, and a receipt was signed by their 
secretary for that sum *^on account premiums." 
On that date there were due to the defendants for 
premiums from the plaintiffs, partly on their own 
account, and partly as agents, £41 17b. 9d., exclu- 
sive of the policies 10 and 1 1, or if they are reckoned 
£70 Os. 3d. On February 2 Store K. and its 
contents were destroyed by fire. The plaintiffs 
insiat, and the defendants deny, that the payment 
and receipt of the £100 on January 26th operated 
as a renewal of policies 10 and 11. At the trial I 
agreed with ^the plaintiffs, and (there being no 
dispute as to value) directed judgment in their 
favour for £4, 500 and interest. Against that j udg- 
ment the defendants have appealed. It must he 
admitted that, as I said at the trial, if the plaintiffs 
fail they deserve to do so for their inattention to 
their business, and if they succeed the case is a hard 
one for the defendants. The plaintiffs were warned 
again and again by circular and by telegram that 
their policies were overdue. When they singled 
out the policy on the store alone for renewal the 
defendants sent three more telegrams enquiring if 
the stock was not to be covered also, and a letter 
repeating the telegrams. The piaintiffS| at last, 



awakened to the necessity of doing something to 
protect the stock, sent a remittance, with almessage 
which, whatever its legal effect may be, did not say 
(as it might as readily have said) in express terms, 
that the policies which had lapsed six weeks before 
were to be renewed. With the letter of January 
3rd before him, stating that the defendants were in 
the habit of re-insuring nearly all their risks, Mr. 
Murray did not trouble to send the particulars 
which he had made to be forwarded of the premiums 
to which he wished the remittance of £100 to be 
applied, and which were asked for by that letter. 
If he had sent these particulars the defendants 
would have known what was required, and could 
have divided their risk under policies 10 and 11 
with other offices before the loss. It must also be 
conceded that a contract of some kind was effected 
between the parties by payment and receipt of the 
£100 which accompanied the telegram of January 
25th. The telegram is the proposal, and the receipt 
of the money its acceptance. If the plaintiffs on 
the one side did not express what they meant by 
their proposal, or if the defendants on the other 
side did not trouble to understand the proposal 
which they accepted, they must in either case take 
the conseqaence of their carelessness. The question 
in dispute, therefore, resolves itself into the meaning 
of the telegram of January 25tb. Was it a pro- 
posal to renew policies 10 and 11, or was it simply 
a proposal to pay £100 to the plaintiffs' credit on 
"premium'' account with the defendants 1 Mr. 
Murray tells us with respect to this telegram, 
"when I made discovery that 10 and 11 were 
unpaid I sent the £100 away in a hurry." " On 
the 25th I discoyered a letter of 3rd January and 
one or two telegrams." " It was in consequence of 
that letter and the telegrams that I remitted the 
£100." " On the 25th January I knew 10 and 1 1 
in peril, and suspected there were more. I didn't 
remit exactly because I hadn't time to ascertain the 
other amounts that were due. I wasn't sure there 
might not be insurances not named in that letter. 
I intended to investigate what was due and did so. 
When I found out what was due I intended. to 
inform the company of the particulars to which the 
money was to be applied. I never did so. I made 
out a list but never posted it to the company." Dis- 
regarding for the present the telegram of 13th 
January, can it be said that the telegram of the' 
25th communicated to the defendants a proposal to 
renew policies 10 and 11? The words of the 
telegram were, " One hundred pounds, your credit 
Bank of South Australia, for premiums."- These 
words, by themselves, or even if read with the rest 
of che correspondence leaving out the telegram of 
the 13th January, with which I shall presently deal, 
would certainly not inform the defendants that the 
plaintiffs desired to renew policies 10 aiM 11. 1 h&ve 
already pointed out these policies had lapsed six 
weeks before, and nothing was due upon them. 
Supposing the plaii^tiffs haA not wished €q >enew, 
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and had been debited with the premiums on policies 
10 and 11, how could the defendants justify charg- 
ing the premiums to the plaintiffs. The plaintiffs' 
reply would be unanswerable, '* You have asked us 
again and again if we wished to renew, and we have 
never assented to so doing V But the plaintiffs say 
that the telegrams and letters also set out must be 
read as a dialogue leading up to what was done 
on the 26th. To this I assent with the 
qualifications that the intervals of time between 
questions and answers must not be overlooked. 
And although the point is not material to the 
determination of the case it appears to me that the 
telegram of January 1 3th must be rejected as form- 
ing no part of the negotiation in the minds of 
either party when the £100 was paid. This tele- 
gram was not sent by Mr. Murray, and does not 
seem to have come to his knowledge '' when he dis- 
covered the letter of the 3rd of January and one 
or two telegrams," and despatched the telegram of 
January 25th. Nor had it been seen by Mr. Tapley 
when he received that telegram or the J^IOO. I do 
not think, therefore, that the telegram of January 
13th is admissible as interpreting what was meant 
by the senders and recipients of the telegram of 
January 25th. But, granting that a knowledge of 
the telegram of the 13th January must be attri- 
buted to the defendants when they received the 
£100, the case is not altered. The telegram of the 
13th was a reply to the letter of January 3rd, and 
informed the plaintiffs that the whole of the 
premiums would be wired to them "Monday first." 
I agree that " premiums" here included these over- 
due on policies 10 and 11. When Tuesday came 
without the premiums being wired, the defendants 
had notice that the intentions to renew policies 
10 and 11 expressed on Saturday had been changed 
by Monday. I can discover no intimation of a 
second change of intentions even when I read the 
telegrams of the 13th and 25th together. The first 
telegram says the whole of the premiums will be 
wired on Monday ; the second advises remittance 
of £100 *' for premiums." The amount sent was 
not the same as the whole of the premiums, it was 
not sent on the Monday indicated but ten days 
after, and it was not for *Hhe whole of the 
premiums" but for "premiums" simply — the 
appropriation of which was apparently deferred for 
subsequent advice, I am, therefore, of opinion 
that a proposal to renew the policies in question 
was not communicated by the plaintiffs to the 
defendants and that the judgment for the plaintiffs 
must be reversed and entered in the defendants' 
favor. 



VICTORIA 



IN CHAMBERS. 
(Before His Honor Mr. Justice Higinbotham.) 
Nathan v. Turnbull. Nov 20. 

Rules of Supreme Court 1884, Order IIL^ r. 6, 
Appendix C, sec, IV — Specially endorsed writ- 
Cheque — Where a torit is intended to be speciaUy 
endorsed in an action by the holder of a cheque 
against the drawer y the endorsement should con- 
tain, an affi/rrruxtion that the cheque was presented 
for payment, and was dishonoured. 
Application on behalf of the defendant calling 
upon the plaintiff to show cause why a judgment, 
signed by the plaintiff for want of defence, should 
not be set aside, and why the proceedings taken by 
tbe plaintiff to tax his costs of such judgment 
should not be stayed pendiog the return of this 
summons on the grounds : That previously to 
signing judgment the plaintiff did not deliver to 
the defendant a proper statement of claim, nor 
obtain leave to sign final judgment That the 
plaintiff signed the said judgment after appearance 
has been entered, pursuant to the order of a judge. 
And that the defendant would be deprived of his 
defence to this action if the plaintiff*s costs were 
taxed and execution issued on the master's allocatur. 
The writ purported to be a specially endorsed 
writ under Order III., r. 6. The endorsement was 
as follows : — 

''Ihe plaintiff claims £220 principal due to him 
as the holder of a banker's cheque or promissory 
note, of which the following is a copy : — 
No. 365995. 

The Bank of Victoria, 
Melboumo, 

18th Sept., 1884. 
Pay Mr. J. Thompson or order two hundred and 
twenty pounds (£220 Os. Od.) 

A. J. TURNBULL. 

,.„ ,^„ , f JOHN THOMPSON. 
Endorsed | ^^q HYNARD." 

was contended on behalf of the defendant 
that as the action was by the holder of a cheque 
against the drawer that this endorsement was not 
suficient to constitute the writ a specially endorsed 
one. The holder was entitled to notice of dis- 
honor. The writ should have shown that the 
cheque was presented for payment and had been 
dishonored (Appendix C, sea lY., No. 5). The 
defendant, on the receipt of a proper statement, 
would have delivered his statement of defence and 
defended the action. 

Mb. Isaacs for the plaintiff. 

His Honor said : The question in this case is 
whether the writ is a specially endorsed one under 
the rules. This action is brought by the holder of 
a cheque against the drawer. By theforms of special 
endorsement given in Appendix C, sec. 17., the 
drawer of a bill- of exchange is entitled to notice of 
dishonor. A! cheque is only an accepted bill of 
ezchai^j and the njak^r is entitled 4''^'*9^?^^T/> 
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dishonor. This statement does not contain the 
affirmation that the cheque was presented and dis- 
honored, which it ought to do; consequently I 
think the writ in this case was not a specially 
endorsed writ, and the plaintiff ought to have 
delivered a statement of claim; as he was required 
to do by notice from the defendant. I allow the 
summons with costs. 

Solicitors : For plaintiff, Natham, \ for defendant, 
Wool/. 

(Before His Honor Mr. Justice Williams.) 

Ettershank y. Eussbll. Dec. 4, 5. 
Judicature Act 1883 {No, 761), sec, 9, suh-aec, 8 
— Eules of Supreme Court lb 84, Order L, r, 6 ; 
Order LIV,, r, I — Equitable execution — Appoint- 
ment of a receiver — Application /or the appovrU- 
ment of a receiver may he made on summons to a 
judge in Chambers — Before granting equitable 
execution the Court or a judge must be satisjied 
that the plaintiff Ims tried all he could to get satis- 
facHon at law withim, tlie colony. 
Application on behalf of the plaintiff under sec. 
9, sub-sec. 8 of " The Judicature Act " for the 
appointment of a receiver. 

Mb. Tatlob, for the defendant, took the pre- 
liminary objection, that an application of this 
nature, if not made ex pa/rte, must be made to the 
Court and not in Chambers. The words '* with 
notice " in Order L., Rule 6, mean that it should 
be made to the Court, and in that case the 
defendant should have had two clear days' notice. 

It was contended, on behalf of the plaintiff, that 
the words " with notice" apply to a judge sitting in 
Chambers as well as to the Court. The cases of 
Smith V. CoweU (6 Q. B. D. 76) and Fuggle v. 
Bland (11 Q. B. D. 711) show that an application of 
this nature can be made in Chambers. 

Mb. Taylob, in reply : The cases cited were made 
ex parte and not on notice. The English practice 
shows that such applications can be made ex parte if 
urgent 

His Honor said : I have considered the matter, 
and I think that the rules are a little inconsistent. 
Order LIY., Hule 1, says that all applications that 
are made in Chambers shall be made on summons ; 
Order L., Rule 6, says that in certain matters the 
application may be made to the Court or a judge. 
If the words, " with notice," applies only to notice 
to the Court yet the words, " may be made," show 
that it may be made ex parte and in Chambers. 
If it may be made in Chambers it may be made on 
summons. I will hear the parties on the merits. 

Mb. Tatlob : Sec. 9, sub- sec. 10, of the Judica- 
ture Act says that an application for a receiver is 
to be granted only where it shall appear to be 
*< just or convenient." It has been ruled that the 
word "or" is to be read as "and." The plaintiff 
must have tried to have obtained satisfaction at 
law for his debt before he can resort to a proceeding 
of thiB kind (Salt v. Cooper, 16 C. D. 544). The 



affidavits show that the plaintiff is possessed of pro- 
perty in New South Wales. The plaintiff ought to 
have registered his judgment in Sydney, and so 
obtain satisfaction for his debt. The plaintiff has 
not exhausted all his remedies at all. 

It was urged on behalf of the plaintiff that as a 
writ of ^. /a, had been issued, and had been returned 
by the sheriff nuMa bona^ such return is conclu- 
sive evidence that the ordinary process of the Court 
is unattainable. The plaintiff has only to show- 
that there are no goods or chattels in the baUiwick, 
which he has done. The plaintiff oould not levy in 
New South Wales, as his interest is an equitable 
one. 

His Honob said : This was a summons taken 
out before me under sec. 9, sub-sec. 10, of the 
Judicature Act for equitable execution by appoint- 
ing a receiver. The principle on which such an 
application is allowed is stated in the case of SaU 
V. Cooper (16 C. D. 544). Before granting an 
application of the kind the Court or a judge must be 
satisfied that the plaintiff has tried all be could to 
get satisfaction at law. In this case the plaintiff 
issued 9kfi.fa,y and it was returned nulla bona. It 
was contended, on behalf of the defendant, that the 
plaintiff ought to have issued execution in New 
South Wales. I think, however, that the plaintiff 
has only to do all that he can to get satisfaction of 
his judgment in Victoria. I decide this question 
on the ground that the plaintiff has done all that 
he can to get execution. I allov^ the summons and 
refer to the officer to appoint a receiver. The 
defendant to pay the costs of this application. 

Solicitors : For plaintiff, Crisp^ Lewis and 
ffedderioick ; for defendant, G, H, Taylor. 

(Before His Honor Mr. Justice Higinbotham.) 

Patbrson v. Luke. Dec. 10. 

Common Law Procedure Statute 1865 (No, 274^, 

sec. 22 — Cham^e of venue — Convenience — Where 

an appViGaAion is m>ade after a trial in which the 

jury Jmvc disa^eed to change the venue of the 

second trials very strong growndfor thedesirabUity 

of the change shovM be slwwn — If there (vre 

reasons mdki/ng it v/ndesirable thai the second 

trial should be held in the same plaice as the 

previous one these reasons should be stated. 

Application on behalf of the plaintiff calling upon 

the defendant to show cause why the plaintiff 

should not be at liberty to amend the declaration 

by altering the yenue from the eastern bailiwick to 

the central bailiwick, and by adding the names of 

certain persons who would have dealt with the 

plaintiff, but refused, and declined to deal with or 

transact business with him in his business. 

Dr. Madden, in support of the application : The 
action was one for libel, and was tried at Sale, but 
the jury disagreed. The plaintiff has the carriage 
of the action, and was the only person who called 
witnesses at the trial. A great number of the 
plaintiff's witnesses reside in J(elboume«and the 
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plaintiff states that it would be more convenient 
and less expensive to bring his witnesses, who live i 
in or about Sale, down to Melbourne than to bring I 
his Melbourne witnesses and counsel down to Sale. 

Mr. Box, to oppose : The defendant does not 
object to the names of the persons asked for being 
added. This is an application by the plaintiff. 
He originally had the carriage of the action, and he 
laid the venue at Sale, and now, because he was 
unsuccessful, he wants to have the action brought 
to Melbourne. The trial can take place earlier at 
Sale than at Melbourne. Nearly all the witnesses 
reside at Sale, the cause of action arose at 
Sale, the plaintiff was formerly residing at 
Sale, and the witnesses whom the plaintiff 
proposes to add to the declaration all reside at or 
near Sale. The only argument is that it would cost 
more to bring counsel to Sale than to bring the 
witnesses to Melbourne. The defendant did not 
call witnesses at the previous trial, but he had per- 
sons there, all residents of Sale, to give evidence if 
counsel had thought it expedient to call them, and 
there is nothing to prevent him calling them at the 
next trial. 

His Honor said : I do not think the plaintiff 
has shown sufficient grounds to justify me in order- 
ing that the venue should be changed on the 
ground of convenience.' The question presents 
itself in a different light after the trial than before 
it If, for other reasons, it is desired that the second 
trial should not be held in the same place as the 
previous one these reasons should be stated. On 
the ground of convenience there would be very 
little difference, so far as I can judge, between both 
parties, and on that ground I do not think I should 
grant the application without very strong grounds 
being shown for my doing so, which has not been 
done in this case. Summons allowed as to the 
insertion of the additional names. Summons dis- 
missed as to the change of venue. Plaintiff to pay 
the costs of this application and of the amendment, 
which I fix, by consent, at four guineas. I certify 
for counsel. 

Solicitors : For the plaintiff, Vaughcm and Dur- 
ham ; for the defendant, R, H, Smith, 



RKa. V. ROBIKSOK. 



Deo. 12. 



Capias ad satisfaciendum — A writ of capias ad 
satisfaciendum is merely a vyrit of the Supreme 
Court of the Colony of Victoria^ and such has 
authority only tmthin the limits of the colony. 
Application by the Crown Law Department for 
a writ of capias ad satisfaciendum against Bobin- 
son on his estreated recognisance. Robin- 
son was tried at the Central Criminal Sittings in 
March, 1884, and was convicted. Certain points of 
law were reserved for the consideration of the Full 
Court, and Robinson was allowed on bail pending 
the decision of the Full Court on these points. He 
absconded from his bail, and his recognisance 



was estreated. It was believed that he was 
in Sydney, and the present application was made 
for the purpose of enabling the police authorities to 
re-arrest him. 

His Honor said: This is an application for a writ 
of capias ad satisfaciendum to arrest one,Ilobinson. 
It was stated, and properly stated, Hiat the purpose 
of this application was to endeavour to obtain the 
arrest of Hobinson, who was a prisoner who had 
absconded from his bail, and who was belived to be 
in Sydney. A yrrit of capias ad satisfa^dendwrn does 
not run into another country, and if it were issued 
it could not be acted upon in another colony, nor 
would an arrest under it be lawful. It is merely 
a writ of the Court, and, as sach, has authority 
only within the limits of this colony. It is in- ^ 
tended to use it in an unauthorised way, and I must 
refuse the application. 



PRACTICE COURT. 
(Before His Honor Mr. Justice Williams.) 

Dec. 6. 
Reg. v. Drevermann, ex parte Wa.tson. 
Local Govemm^ent Act 1874 (iTo. 506), sees. 54-71 
— Application to oust — Candidate concerned in 
a contract with the municipality — Disquxxlifr 
cation — A candidate who holds a lease of certain 
lands from the municipality a^ a faced rent is 
incapable of being or continuing a cou>nciUor of 
the mwnicipality wnder sec, 54 of Act No. 506. 

Order mw to oust one F. W. Drevermann from 
the office of councillor of the East Riding of the 
Shire of Bairnsdala 

Mr. Hodges to show cause. Application under 
sec. 71 of the Local Government Act Drever- 
mann and Watson were both nominated to fill a 
vacancy in the council. The election took place 
on the 14th August, 1884, and Drevermann 
wa9 declared duly elected on the 30th August. 
He resigned on the 15th September. On the 
20th September gave notice that an extra- 
ordinary vacancy had taken place in the council by 
the retirement of Drevermann. On the 22nd of 
September Watson gave notice to the returning 
officer that he claimed to be duly elected under 
the election of the 14th August, as being the 
only candidate nominated who could be returned. 
Drevermann was the only candidate nominated for 
the extraordinary vacancy, and he was declared 
duly elected on the 27th September. The 
ground upon which it was said that Drevermann 
was not properly elected on the first occasion was 
that he had an agreement with the council by 
which he leased certain lands. This is said to be 
a violation of sec. 54 of the Local Government 
Act. This agreement was assigned with the con- 
sent of the council before his second nomination, 
bat after the first election. It will be contended 
that the mere fact of the existence of the contract 
renders Drevermann unfit to be elected. I submit 
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that a oontraot of this natare is not of the kind 
contemplated by the legislatura The contract was 
a lease of certain land for seven years, under which 
Drevermann was to pay to the council three guineas 
a year. He is not participating, and so is 
not disqualified from acting as councillor. 
There are no profits here. The section does not 
say, " concerned in any contract," but '* participat- 
ing in the profit of any contract." Drevermann 
never participated in the profit of any contract with 
the counciL Assuming that he was not qualified 
at the time of the first election he was no doubt duly 
elected on the second. A candidate is not elected 
by receiving a number of votes. Sea 135 of the 
Act provides that <*the returning officer shall declare 
a person duly elected,^' and sea 120, " shall be de- 
clared elected," so that there must be a declaration, 
and until that declaration takes place a candidate is 
not duly elected. The mere fact of Watson demand- 
ing to be declared duly elected does not make him a 
councillor. He would have to be declared so, and 
no such declaration has ever been made. 

Sib Bryan O'Loghlen: Whether the second 
election was a valid one or not would depend on 
whether Drevermann had anything to resign after 
the first election. Drevermann never subscribed 
the declaration or took his seat after the first 
election, and so had nothing to resign (Beg, v. 
Percy, ea; parte Watson, 2 A. J. R 122; 3 A. J. R. 
29). When the returning officer found out that 
Drevermann was disqualified for the first election 
he should have declared Watson to be ddly elected. 
If Drevermann had nothing to resign no vacancy 
would have been made, and so he could not be 
elected on the second occasion. Sec. 54 of the Act 
provides that ^' no person concerned in the profit in 
or of any contract with any municipality shall be 
capable of being or continuing a councillor of the 
municipality." Drevermann had a contract with 
the municipality, and the Court will not inquire 
l^hether the profit will be large or small (Beg. v, 
Lowell, ex parte Guoyther, 2 A. J. R. 55 ; Simpson 
V. Ready, 12 M. & W. 736). Drevermann's con- 
tract was clearly a contract of profit, and he being 
incapable of being elected on the first occasion, the 
returning officer should have declared Watson duly 
elected and should not have held the second 
election. 

His Honor said : An ordinary vacancy in the 
office of councillor for the East Riding of the Shire 
of Baimsdale was, on the 14th August of the 
present year, created by the retirement in rotation 
of a councillor, and for the vacancy so created the 
person now sought to be ousted, Frederick William 
Drevermann, and the applicant, were nominated as 
candidates. An election was held, at which Drever- 
mann ^obtained the larger number of votes, and 
was on the 20th August declared by the returning 
officer to be duly elected to fill the ordinary 
vacancy. Drevermann, however, never made or 
fligned the declaration mentioned in sea 55 of the 



Local Government Act 1 874,,nor did he ever, under 
under this election take his seat, or in any way act 
as councillor. Drevermann, therefore, according 
to the authorities, never became de facto a councillor 
(The Que&n v. Robinson, 1 V. L. R. (L) 50 ; Rice v. 
Lisle, 2 S. 1,090; Reg v. Quayle, 11 A & E., 
p. 508). It was also contended for the appli- 
cant that Drevermann was not entitled de jure to 
be considered a councillor, as he was disqualified 
by ^virtue of the provisions of sea 54 of the Local 
Government Act through his having entered into a 
contract with the council of the shire to lease cer- 
tain lands from them at a fixed rent, for the term 
of seven years, subject to certain covenants and 
conditions contained in the lease. This lease had 
been entered into before his nomination as a candi- 
date, and continued in existence after his nomina- 
tion, and after the declaration by the returning 
officer. I am of opinion on the facts as stated, and 
having regard to the terms of the lease, that Drever- 
mann was disqualified (The Queen v, Lowell, 2 
A. J. R., p. 55 3 Simpson u Ready, 12 M. A W., 
p. 736). Questions might, and probably would, 
arise under the lease as to whether coven- 
ants had been broken as to forfeitures and waiver 
of forfeitures. These questions would, in the 
ordinary course, come before the council, and the 
lessee as councillor might insist upon his right as 
sach to take part in the consideration and deter- 
mination of these questions. Drevermann, there- 
fore, in my opinion, never became a councillor 
either de facto or dejure. This being the state of 
things on the 15th September, Drevermann 
endeavoured, by letter to the returning officer, to 
resign his office. The returning officer accepted 
the resignation, held that an extraordinary vacancy 
was thereby created, and proceeded to hold an 
extraordinary election to fill such extraordinary 
vacancy. The present applicant protested against 
this, but the returning officer held the election, for 
which Drevermann was the only candidate, and 
declared him duly elected. Drevermann, thereupon, 
took the necessary declaration, and acted, and con- 
tinued to act, as councillor. It is contended on 
these facts that there was no extraordinary vacancy; 
that, therefore, there could be no extraordinary 
election held, and that Drevermann should be 
ousted from acting as councillor by virtue of that 
election. I think this contention also should 
prevail Drevermann, on the 15th September, 
had nothing to resign {^The Queen v, Percy, ex parte 
Watson, 2 A. J. R., p. 122 ; and the same case in 
3 A J. R., p. 29 j also. The Queen v, Robinson, 
1 Y. L. R. (L) 50), and if he had nothing to resign 
there was no extraordinary vacancy, and the election 
held to fill a vacancy which did not exist would be 
void. Drevermann is, therefore, acting as councillor 
under an election which is invalid, and he must be 
ousted from his de facto position as councillor. I, 
therefore, make the order to oust absolute, with 
costs. 
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Frobatk Jubisdiotion. 
(Before His Honor Mr. Justice Moles worth.) 

Deo. 11 
In the Will and Estate op John Glbeson. 
AdnUnistrcUion with the wUlcmneoced — Executor of 

cm execiUor who pre-deceased the testator — An 

executor of an executor who has pre-deceased his 

testator is not entitled as such to administer the 

estate of the testator » 

The testator by his will appointed Edward 
Gleeson and Thomas Toohey as, ezecntors of his 
will, but both died in his lifetime. Edward Gleeson 
haying appointed the applicant, Pennef ather, as sole 
executor to his will, and Toohey haying appointed 
his wife sole executrix of his will, both Fenne- 
father and Mrs. Toohey obtained probate to the 
respectiye estates of' Edward Gleeson and Toohey. 
Mrs. Toohey renounced all claim to probate of the 
will of Gleeson. 

Mb. Goldhah applied that letters of administra- 
tion with the will annexed be granted to Fenne- 
father as the executor of the executor of the testator, 
John Gleeson. The children of the testator are 
under age, and I am instructed to state, although 
it does not appear from the affidayit that the appli- 
cant, Fennef ather, is a near relatiye of the childron. 

His Honob said : The executor of an executor 
who has pre-deceased his testator is not entitled as 
such to administer the estate of testator. I refuse 
the application on that ground. The applicant 
must apply for administration as a relatiye of the 
children. 

Frootor: Chambers. 



In the Will op Allison. Dec. 11. 
Supreme Court (ConstitiUion) Act 1862 (Ifo. 10^, 
sec, 16 — Application by exeeiUors/or leave topazes 
their accounts and for convmission — Ihe Court 
wiU not groM such a/n application where only 
three months have elapsed since the grant of 
probate, 

Mr. Aog moyed for an order for leaye to the 
executors to pass their accounts, and for commis- 
sion. Probate was granted on the 18 th September, 
1884. The executors will have to look after the 
estate till the youngest child, who is now one year 
old, comes of age. 

His Honor said : This is an application for an 
order to pass accounts, and for commission. Frobate 
to the will was granted only three months ago. I 
am not disposed to grant such an application when 
only so short a time has elapsed since the grant of 
probate. I think the parties ought to wait till a 
year or so has elapsed before an order of this kind 
is applied for. 

Proctors : Wisewould and Gihbs, 



In the Estate op Rosenthal. Dec. 11. 

Eegulse Generales, 23rrf June, 1873, r, 5 — 

Adnwn,i8(/rat%on — Hhe character in which the 

appUocmi ^UUma to be entitled to administration 



must be set forth in the affidavit — Affidavit 

stating that the applica/nt applied " as the eldest 

brother " oj the intestate is not sufficient — The 

affidavit should state that the applicant " toofi " 

the eldest brother, cmd claimed as such. 

Application for grant of letters of administration 

to Michael Rosenthal, the eldest brother of the 

deceased, and one of the next-of-kin residing within 

the jurisdiction of tho Gourt. 

The affidayit stated that the father and mother 
of the intestate resided out of the jurisdiction, that 
he left no widow or children, and that the appli* 
cation was made by Michael Rosenthal ''as the 
eldest brother of the intestate." 

The registrar took the objection that the 
character in which the applicant claims to be 
entitled was not set forth as required by Regular 
Generales, 23rd June, 1873, rule 5. 

Mb. Batles, for the applicant, contended that 
the statement in the affidayit that the application 
was made " as the eldest brother of the intestate ^' 
was sufficient to show that the applicant was the 
eldest brother, and claimed as such. 

His Hoxob said : The rules require that the 
affidayit shall set forth the character in which the 
person making an application for the grant of letters 
of administration claims to be entitled to such 
grant. This affidayit does not do so. It should 
hay e stated that the applicant ''was" the eldest 
brother of the intestate, and claimed administration 
as such. I refuse the application. 
Proctor : HiU for Sihester. 



In the Estate op Riohabd Lewis. 
RegulflB Generates, 2drd June, 1873, r. 5— 
Administration — WJiere an application for 
administration is made by the mother oftJie intes- 
tate tlbe affidavit should state that the intesUUe has 
left no wife or children. 

Application for administration by the mother 
of the intestate, as the only nestt-of-kin. 

Sib Bbtan O'Loghlen, for the applicant ! The 
affidavit states that the applicant is the mother of 
the intestate, and the only next-of-kin left him 
suryiying. The registrar has taken the objection 
that this is not sufficient, but I submit that it ful- 
fils all the requirements of the rules. 

His Honob : I do not think the affidavit is 
sufficient The affidayit should state' that the 
intestate left no wife or children. I refuse the 
application. 

Proctors : Madden and Son, 



Sittings in Banco. 
(Before their Honors Mr. Justice Higinbotham, 
Mr. Justice Williams, and Mr. Justice Holroyd.) 
Reg. y. Hebon, exparte Muldeb. Dec. 2. 
Fences Statute 1874 {No. 479), sees, 7, 8, 9— 
Prohibition — Dividing fence — Notice to con- 
tribute — Service of notice — A notice by one land- ^ 
oioner caVmg upon his adjoining landoumerto ^ 
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corUrilmte to the construction of a dividing 

fence must he served on su/:h adjoining landowner 

personally — What is personal service. 

Order nisi to prohibit the justices at Birregurra 

from enforcing an order by which they dismissed a 

complaint of Mulder v. O'Neill^ with £i 4s. costs. 

It was sought to restrain the enforcing the direction 

for payment of the costa 

Db. £>ob80K moved the order absolute. No 
canse was shown. 

Mnlder and O'Neill owned adjoining land, and 
the former wished to have a dividing fence erected 
on the land. The Fences Amendment Act, sec. 7, 
provides that where any person desires to compel 
another person to contribute to the construction of 
a dividing fence under the provisions of the Act he 
may serve on such person a notice to fence. Section 
8 provided that, if within one month after the 
service of notice, the person serving and the person 
served with such notice do not agree as to the 
construction and kind of fence, d^c, two or more 
justices, on the complaint of either, may make an 
order. In this Mulder had given the notice to 
O'Neill's wife. The complainant afterwards saw 
the defendant, and had a conversation with him, in 
which he referred to the notice, and said he would 
decline to put up the fence. The justices stopped 
the complainant's case, and dismissed it on the 
ground that there should have been personal service 
of the notice. There was another witness in 
attendance who could have proved that the notice 
had come into the defendant's possession. It was 
submitted for the complainant that the decision 
of the justices was wrong, and that the service was 
sufficient. 

Mb. Justiob Hiqinbotham regretted that the 
Court did not have the benefit of hearing argu- 
ment against the rule, or the assistance which the 
justices could have rendered them by an affidavit 
from them. A notice was served by one neighbour 
on another to contribute to the construction of a 
dividing fence, and as the notice was not complied 
with, a complaint was made to the justices under 
the Fences Amendment Act The justices dis- 
missed the case on the ground, as stated in the affi- 
davit of the complainant, that they held that no 
service of notice under the Fences Amendment Act, 
section 7, except personal service, was sufficient. 
The doctrine was one from which he entirely dis- 
sented. Where a statute required notice to be 
served, but did not provide how the service might 
be effected, either by delivery at a particular place, 
or in some other way specified in the statute, then no 
other way except personal service could be intended 
and personal service must be proved. But what 
did personal service mean ? He apprehended that 
the justices must have been of opinion that personal 
service should be made by the one occupier upon 
the person whom he sought to make contribute to 
the erection of the fence. It appeared that the 
liotic^ x^ this case had been given to the defendant's 



wife, and that it had come to the knowledge of the 
defendant ; but the chairman of the bench said that 
the service should have been personal, and that no 
other notice was sufficient, and he assigned, as a 
reason, that the 9th section of the Fences Amend- 
ment Act was conclusive^ which said, " if the 
person serving and the persons served with such 
notice," dbc. It could only be conclusive on the 
supposition that the two occupiers must meet 
together and discuss between them the terms on 
which the fence should be erected, and that one 
occupier was to personally serve notice on the 
other. That, however, was not what was meant 
by personal service If the person intended to be 
served had notice of the document, and had means 
of obtaining it from the person to whom it was 
given, that was personal service to all intents and 
purposes. The evidence in this case was not alto- 
gether satisfactory, and as the justices had to deter- 
mine as to whether there was sufficient evidence of 
personal service in one aspect he should not have 
been prepared to say that the justices ought to have 
held that the service was sufficient. But they 
stopped the case before all the evidence was given, 
and after the complainant had said that he had a 
witness who could prove that the notice had come 
to the defendant's knowledge. The order for pro- 
hibition would therefore be made absolute. 

Mb. Justice Williams concurred. If the com- 
plainant had been allowed to give the evidence 
which he desired to give, there would have been 
evidence from which the magistrates could have in- 
ferred that the notice had come into the hands of 
the defendant. The fact that he spoke of the 
notice, and referred to its contents was evidence 
from which the magistrates might have inferred 
that he got the notice, and it did not matter how 
he got it — whether he got it from his wife, or 
whether it was served on himself. The magistrates 
were clearly wrong, as they had never put them- 
selves in a position of being able to decide whether 
the notice had been served on the defendant, but 
had based their decision on another ground — that 
there must be service by one occupier on the other. 

Mb. Justice Holboyd concurred. The service 
must be personal, but hero there was evidence of 
personal service which might or might not be 
sufficient. In the construction he placed on sec- 
tion 9 the chairman of the bench of magistrates for- 
got the old maxim, " Quifadt per alium fadt per 
ser 



Beg. v. Hodges. Dec. 2. 

CrvnwMil La/u) — Conviction — Sentence — Prisoner 
previously convicted a/nd sentenced on other 
charges — A prisoner was sentenced to a term of 
imprisonment to commence at the conclusion of 
other sentences previoTisly passed upon him^ Held, 
thai the form qf conviction was good. 
This was a special case stated by Judge Hick- 
man Moleswordii as chairman of Genen^l Session. 
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The priftoner, John Hodges, was convicted by 
justices on four charges of indecent exposure. On 
three charges he received sentences. On the fourth 
he was sentenced to a term of imprisonment to 
commence at the conclusion of the sentences already 
passed on him. He appealed against the convic- 
tion. When the appeal was heard, an objection 
was taken that the form of conviction was bad, 
inasmuch as it appeared that the sentence was to 
commence at a future period not specified in, and 
which could not be ascertained from the conviction 
itself. The chairman of Oeneral Sessions held that 
the conviction was good, but reserved the question 
for the Supreme Court. No evidence was taken at 
the sessions. 

Mr. C. a. Smtth appeared for the prisoner ; Mb. 
Ohomlby for the Crown. 

The Court held that the form of conviction was 
good, and remitted the case to the next sessions 
with this opinion. 



0*Shana8ST v. LiTTLEWooD. Dec. 2. 
L<md Act 1862 {No, 145), sees, 53 (///.), 62, 

83, S^.^Lcmd Act 1865 (No. 237), sees, 41, 55, 

62, 109— Land Act 1869, sec. i7 --Proclamation 

— Timber reserve — Effect -^FraudtUent misrepre- 

sentation — Falsehood essential. 

Kule nisi for a nonsuit or a new trial. 

Mr. Webb, Q.C., Mb. Box, and Mb. Hodges 
moved the rule absolute ; Db. Madden and Mb. 
MiTOHELL showed cause. 

Mb. Justice Hiqinbothaic delivered the judg- 
ment of the Court, as follows : Rule nisi to enter 
a nonsuit^ or in the alternative for a new trial The 
action, which is for deceit, is brought by the pur- 
chaser against the vendor of the station or run 
called the Lower Moira run, upon an alleged fie^se 
representation affecting the value of that property. 
The declaration originally contained two counts. 
The first count, which was on the contract, was not 
supported by the evidence, and was withdrawn by 
the learned judge from the jury at the trial. The 
second count alleged that the defendant fraudu- 
lently represented to the plaintiff that he (the 
defendant) was in lawful possession and occupation, 
as the licensee of the run, and could transfer to the 
plaintiff 18,800 acres of Crown land for grazing 
purposes, in addition to 4,983 acres of freehold 
land, whereas the defendant was in occupation of 
and oould transfer to the plaintiff only 13,614 acres 
of Crown land. It was admitted at the trial, and 
afterwards, on the argument of the rule, that 
the plaintiff's case upon this count must stand or 
fall according as the plaintiff should succeed or fail 
upon a third count, which was added by leave of 
the Court at the trial. It was alleged in this third 
count that the defendant had falsely and fraudulently 
represented to the plaintiff that certain portions of 
Crown lands, called and known as Kinnear Island 
a.nd Barmah Island respectively, then, in fact, 
formed part of and were comprisiMl in the Grown 



lands which the defendant was possessed of under 
his licence from the Crown, and that he then had 
lawful right to transfer to the plaintiff those islands 
for grazing purposes. The fact that the defendant, 
by himself or his agents, made these representations 
was not disputed, but it was contended that the re- 
presentations were in substance true, or, at all 
events, that there was no evidence that they were 
untrue. The latter representation, which admittedly 
is the only one material to be considered, is suscep- 
tible of two meanings. It may mean either that 
Kinnear and Barmah Islands were included at the 
time of the sale within the actual boundary lines of 
the Lower Moira run, or that these islands con- 
tinued at that time to be a part of the Tower Moira 
run, so as to give the pastoral occupier of the run a 
right to occupy them for pastoral purpose?, and to 
make him liable for the proportion of rent due in 
respect of them. The latter was understood by both 
sides to be the true meaning of the representation. 
The facts of the case, so far as they bear upon the 
question we have to determine, were as follows ; — 
Both the islands were formed by the River Murray. 
Kinnear Island, which was the larger and the more 
valuable of the two, containing 4,200 acres. It is 
under water for nearly half of the year. It yields 
rich grass during five or six months of the year, 
from December to May or June, and is able 
to carry, during that time, a large part of the 
whole of the stock on the run. It was proclaimed 
a forest reserve by a proclamation published in the 
Government Gazette of July 16, 1869, under the 
authority of 'the Amending Land Act 1865, No. 237, 
sec. 41. The Board of Land and Works took no 
steps to withdraw it from the occupation of the 
pastoral occupier, Mr. Kinnear, who continued to 
use it down to the y^r 1876, when he sold the run 
to the defendant. The defendant also continued 
to occupy and use the island without any interrup- 
tion by notice or otherwise from the Board of 
Land and Works until he sold it to the plaintiff on 
August 27, 1883. In the month of May, 1883, the 
defendant paid to the adjoining pastoral occupier, 
Mr. Ricketson, half the cost of erecting a dividing 
fence between this island and Ricketson's run. 
Considerable reductions of rent were made in 
respect of appropriations of Crown lands on the 
Lower Moira run for various purposes from time to 
time between the year 1869 and the time of the 
purchase of the run by the plaintiff. These 
appropriations had the effect of diminishing the 
area of the run from 64,665 acres in 1869 to 13,634 
acres on June 15, 1883, and resulted, during the 
latter portion of this period, in a reduction of the 
rent paid for the run by the occupier, from £337 
in the year 1877 to £55 6s., the amount fixed in 
June, 1883. But it did not appear that any of 
these reductions of rent was applied for, or was made, 
on the ground that Kinnear Island or Barmah Island, 
or any part of either of them had been tak«i p 
out of the run and appropriated by or uudw 4^ ^ 
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proclamation, or had ceased, in fact, to be available 
for purposes of pastoral occupation. The plaintiff 
took possession of the run on September 23, 1883, 
and in the month of November following tenders 
for licences for depasturing Kinnear and Barmah 
Islands under the Land Act 1863, section 47, were 
called for by the Crown. The plaintiff tendered for 
both islands, but was unsuccessful in obtaining a 
licence for Kinnear Island. Upon this evidence 
the learned judge proposed to leave it to the jury 
as a question of fact whether Kinnear Island — the 
question as to Barmah Island being waived by both 
parties as of small practical importance, and not 
demanding separate consideration — did or did not 
form part of* the Crown lands going with the 
Lower Moira run at the time of the sale to the 
plaintiff! But at the request of the counsel for the 
plaintiff he directed the jury, as a matter of law, 
that the island had been excised from the run by 
virtue of the proclamation of July, 1869, and he 
reserved leave to the defendant to move to enter a 
nonsuit on the ground that there was no evidence 
that Kinnear Island was not a part of the Crown 
land included in the pastoral licence, and that it 
was proved that that island was in fact a 
part of the Crown lands included in the 
licence at the time of the sale. Under the 
law which was in force when Kinnear Island 
was proclaimed a timber reserve in July, 
1869, the Board of Land and Works was 
the authority which decided the rent to be paid by 
the pastoral occupier for the licensed occupation of 
the Crown lands on which his stock depastured. 
All runs were divided into classes according to 
their grazing capabilities, and for the purpose of 
fixing the rent of each run it was necessary that 
the board should ascertain, as nearly as possible, the 
number of acres comprised in the run, as well as 
the number of sheep or cattle which the run was 
capable of carr3dng (see the Land Act 1862, No. 
145, sections 83, 84). The decision of the board 
was subject in every case to appeal, to be heard by 
arbitrators (Act No. 145, sections 87-95) ; and by 
the Amending Land Act 1865, No. 237, section 
56, previous errors should be corrected without 
appeal by the board itself. The same law contained 
various provisions by which Crown lands could be 
occupied for mining purposes, sold, selected for agri- 
cultural occupation, leased, or applied to various 
public purposes, and it became necessary, therefore, 
to provide that the license of the pastoral occupier 
should not be deemed to preventa run, orany part of 
a run, from beingsold or leased, proclaimed a common, 
or occupied by virtue of any miner's right or licence 
for other than pastoral purposes, or from being other- 
wise dealt with under the authority of law (Act 
No. 145, section 80; and Act No. 237, section 55). 
Obviously the value of a run to the pastoral occu- 
pier might be diminished or even reduced to nothing 
by the exercise of one or more of these powers, and 
aocordiftgly it was enacted that whenever the value 



of any run should be " diminished by reason of any 
portion thereof being sold, leased, proclaimed a 
common, or otherwise rendered unavailable for the 
purposes of pastoral occupation," the board should, 
upon the request of the occupier, and upon payment 
of a fee, determine anew, subject to appeal, the 
amount of rent to be paid in future in respect of 
such run (Act No. 145, section 109 ; Act No. 237, 
section 62). By the last-mentioned Act the further 
condition was annexed to the right of the pastoral 
occupier to obtain a new assessment of his rent, 
that he should transmit to the board " a true state- 
ment of the particular portions so sold, leased, 
proclaimed a common, or otherwise rendered un- 
available within his run" (Section 62). Until 
these conditions were complied with, and a new 
determination made, the rent, as originally fixed, 
continued payable. Some of these enumerated 
grounds for reduction of rent would necessarily 
involve an immediate reduction of the area of the 
run available for pastoral occupation, and would 
confer on persons, other than the pastoral occupier, 
a right to the exclusive possession of portions of his 
run. If a part of a run should be sold or leased, 
or proclaimed a common, the right of the pastoral 
occupier as against the purchaser, the lessee, or the 
persons entitled to commonage, would at once cease, 
continued occupation by him would become wrong- 
ful, and he would be immediately in a position to 
claim a reduction of his rent in respect of a par- 
ticular defined part of his run, which had neoes* 
sarily become unavailable for the purposes of con- 
tinued pastoral occupation by him. In like manner, 
as soon as the holder of a miner's right should select 
and occupy a claim upon the run, the pastoral 
occupier's right of occupation of that claim would 
immediately cease. But this would not be neces- 
sarily the efiect of the exercise of some of the powers 
of dealing with Crown lands under the Land Acts. 
The power given to the Govemor-in-Council by 
section 41 of Act No. 237, to make and proclaim 
reserves for the preservation and growth of timber, 
may be exercised for different purposes and with 
different effects. The proclamation by itself con- 
fers no right upon anyone, and does not interfere 
in any way with the occupation for pastoral pur- 
poses of the land reserved. It has been held by 
this Court that neither a temporary nor even 
a permanent reservation of land under the 
Land Acts has per ae any further legal effect than 
to indicate the intention on the part of the Crown 
that the land reserved shall not be sold (Attorney- 
General V. United Hand in Hand and Band of 
Hope Co., 4 W. W. & a'B. (B.), p. 66), A 
permanent reservation creates no rights in anyone 
against the Crown, and the Crown can at any 
moment take possession of land so reserved 
{Attorney-General v. Mayor ^ &c,, of Samdhurat, 2 
V. R, p. 136). The primary purpose of a proclama- 
tion of a timber reserve under section 41 of Act 237is 
similar to that of a proolamation under sea 62 of Act 
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No. 145. It is only by means of this power of 
proclamation that standing timber can be protected 
in certain selected places, and preserved from in- 
discriminate destruction by the holders of licences 
to cut timber under section 53 (III.) of Act No. 145. 
The proclamation of a forest reserve for this bene- 
ficial purpose would not render the land of the 
reserve unavailable for the purposes of pastoral 
occupation, and it could not, we think, have the 
effect per ae, and without any subsequent notice 
given or act done by the board, or by the pastoral 
occupier, of excising the reserve from the run, so 
as to deprive the occupier of the right of occupation 
or the Crown of the right to the full assessed rent. 
In a case of this kind the question whether any 
portion of the Crown lands included in a run has 
been taken out of it by having been rendered un- 
available for the purposes of pastoral occupation, 
constitutes, in our opinion, a mixed question of law 
and fact, to be determined by a consideration of the 
legal effect of the proclamation, and also of the actual 
condition of, and dealings with, the portion of the 
run alleged to have been excised. In the present 
case there was nothing but the proclamation. The 
reserve was, in fact, fully available for the purposes 
of pastoral occupation from the date of the pro- 
clamation down to the time of the sale. It was so 
occupied by the defendant and his predecessor with- 
out objection or impediment from the board, and 
apparently without a suspicion on the part of any- 
one that the reserve had been taken out of the run, 
that the occupier had ceased to be liable to pay 
rent for it, and that his occupation of it was 
wrongful. The falsehood of the representation 
made is an essential element of an action for deceit. 
The Chief Justice, who heard the argument, con- 
curs with the other members of the Court in the 
opinion that the plaintiff has offered no evidence 
which could properly be considered by the jury of 
the falsehood of the representation relied on in this 
case, and that the rule for a nonsuit should be 
made absolut(^ It is unnecessary that we 
should deal with any of the other questions which 
have been raised on the alternative branch of the 
rule. 

Bule made absolute to enter a nonsuit. 



Walpolb v. The Colonial Bake. Dec. 2. 
Policy of irhsurance — Compcmy — Compromise — 
Difference between amount qf policy and qf 
compromise — Life Assurance Companies* Act 
1873 (iTo. 474), «e<».37,38, Sd—Notice qf assign- 
ment — Notice of assignment of a policy followed 
by registration under ths Act completes the title 
of an assignee against the insurance compa/ny at 
law to recover wliat is due on the policy* 
This was an appeal from a decision of Mr. Jus- 
tice Molesworth, dismissing this suit. The bill was 
filed by the acting executor of J. T. Walpole, to 
make the bank answerable for the difference 
between a sum of X2000, the amount of a policy 



of insurance effected by Mr. J. T. Walpole with 
the Australian Alliance Company, and a sum of 
^1293, for which the bank, after Walpole's death, 
compromised the claim. The bank held the policy 
as part security for a debt due to it by Walpole. 
Mr. Justice Molesworth dismissed the suit, and the 
plaintiff appealed. 

Mr. Neighbour and Mr. Waterhouse for the 
plaintiff (appellant); Mr. Webb, Q.C., and Mb. 
HiQOiNS for defendant (respondent). 

Mr. Justice Holroyd delivered the decision of 
the Court as follows : The plaintiff is the acting 
executor of John Thompson Walpole, who died by 
his own hand on the 7th June, 1877. The deceased 
had effected two policies on his life — one 
with the Mutual Assurance Society of Victoria 
Limited, for £1000, payable if his death 
should occur within two years from the 4th 
July, 1875; and the other with the Australian 
Alliance Assurance Company, dated 25th February, 
1876, for £2000, payable on his dying before 
1st February, 1879. The first policy contained a 
proviso that it should be void if the assured should 
die by his own hand. The second was subject to a 
condition that in the event of the assured dying by 
his own act (sane or insane) the policy should 
become void, ** except to the extent of any hondfde 
interest which at the time of such death should be 
vested in any person or persons for his, her, or their 
own benefit for a sufficient pecuniary or other con- 
sideration, provided that notice of such interest 
should have been received by the company within 
14 days after the date of its inception." On the 
16th August, 1876, these two policies were assigned 
to the Colonial Bank by memoranda of transfer 
endorsed in the form prescribed by the Life 
Assurance Companies' Act, No. 474. The transfers 
were intended as security for a debt then due by 
the assured to the bank, and for any future advances. 
The assignment of the Mutual policy was regis- 
tered pursuant to the 39th section of the Act on the 
29th August, 1876, and the assignment of 
the Alliance policy on the 6th September follow- 
ing. In the same year Walpole mortgaged certain 
Crown allotments to the bank by two instruments 
under the Transfer of Land Statute, and afterwards 
conveyed the fee to Heales, the bank's manager at 
Hamilton, who obtained certificates of title subject 
to the mortgages, and was, in fact, merely a truiBtee 
for the bank, the land beins security for Walpole's 
indebtedness at the time of hie death. Walpole left 
a will, which was proved by the plaintiff alone on 
the 5th July, 1877, leave being reserved to Laidlaw 
and Thomley, the other executors therein named, 
to come in and prove, which they have never done. 
After the de^th of the assured the bank compro-> 
mised with the Alliance Company, and it was agreed 
between them that the company should take over 
the mortgaged lands at the price of £1 170, and pay 
the bank £1293 in respect of the Alliance policy, 
and in April, 1878| the bank received Jblvefie sumcL 
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making together £2463, and returned the policy? 
and the lands were transferred to the chairman of 
the company. The learned primary judge intimated 
his opinion that including in one bargain 
between the bank and insurance company the exer- 
cise of two powers of sale was unwarrantable, but 
adds that that was not argued before him. 
It was not argued before us, and we do not 
see how anything could have been made of 
the argument in this suit, to which the com- 
pany is not a party, inasmuch as it wa£i 
proved without contest that £1170 was a fair price 
for the land. Another possible argument alluded 
to by the learned judge has been made a ground of 
appeal, namely, that the bank should have been 
compelled to give credit for £2463, in addition to 
the sum received for the surrender of the policy, 
because that is the consideration stated in the 
transfer of the land to the company's chairman ; 
although it is admitted that in fact the bank re- 
. ceived only £2463 in all, being no more than the 
debt due at the time from the estate of the deceased. 
We think this ground ia also untenable. Where 
two conveyances have to be executed by one party 
in consideration of a money payment to be made 
by the other, it is not unusual to state the whole 
payment as the consideration for each conveyance, 
notwithstanding that the parcels in each may have 
been separately valued. Here there was a con- 
veyance to be executed, and an act to be done 
which is a similar case. At most, a mistake in the 
statement of the consideration puts upon the 
party making it the burden of showing clearly 
what the real consideration was. The plaintiflf 
insists (and this is the real standpoint) that the 
full amount of the Alliance policy could have 
been recovered by the bank if it had used due 
diligence ; and seeks to charge the bank with the 
difference between the £2000 and the £12^3 
accepted under the compromise. The non recovery 
of the balance is the specific instance of wilful 
default alleged in the bill. It has been urged in 
the first place, that the bank's interest in the 
policy at the death of the assured extended to the 
whole £2000, because the debt then due to the 
bank exceeded that sum, and that the bank, by 
realising its other securities, so as to reduce its 
interest below £2000, could not diminish the 
amount recoverable by the company, which had 
been already ascertained. The reasoning of the 
learned judges in some of the cases cited to us, 
especially of Wood, V.C, in the Solicitors and 
Gemral Life Asswrance Society Registered v. Lamb 
(1 H. & M. 716), and of Malins, V.C, in 
White V, British Empire Life Assurance Company 
(L. R. 7 Eq. 394), supports that proposition very 
strongly, although it is not necessary for them to 
base their decision upon it, and in the first case 
the Lords Justices on appeal (2 De G. J. & Sm. 
251) did not venture to go so far (see also Cook v. 
JSlack, 1 H. 390). But if we accept the proposition 



as established we have still to consider whether, 
in view of all the other circumstances, the bank 
was warranted in effecting a compromise. Our 
brother, Moles worth, was of opinion that the bank 
was entitled to make the best of its securities, and 
was certainly not bound to embark in litigation 
with the Alliance Company, and, therefore, held the 
compromise justifiable and dismissed the bill. The 
witnesses, after the lapse of time, found it difficult 
to recall exactly what had occurred. Mr. Palmer, 
who was the solicitor for the deceased, and also for 
the estate, as well as for the plaintiff personally, and 
who has obtained the plaintifl's consent to bring 
this suit in his own interest as a creditor, is mainly 
responsible for the delay. There can be no doubt, 
however, that the bank claimed from both com- 
panies the full amount covered by the policies, and 
that both refused, on account of the suicide of the 
assured, to recognise any liability. The difference 
in the position of the two companies was obvious. The 
Mutual Company was not pressed after its first re- 
fusal to pay ; and nobody has ventured to contend 
that it could have been compelled to pay. The Alli- 
ance Company could have been compelled to pay if 
the notice required by the condition had been duly 
given, and the fact that this notice was not so 
given could alone have justified its refusal to pay 
anything. Greenlaw, the general manager of the 
bank, stated in his evidence that notice of the assign- 
ment not having been given within the time speci- 
fied, meaning the time specified in the condition, was 
mentioned to him by Watson, the secretary or 
manager of the Alliance Company, as actuating his 
directors in declining payment. Our brother, 
Molesworth, thinks that the bank undertook the 
duty of having the assignment of the Alliance 
policy registered, and that it was his duty towards 
the deceased to take care that the notice was given 
to the insurance company within 14 days. He 
also thinks that notice of the assignment was so 
given. In the Court below it seems to have been 
taken for granted, that if notice of the assignn^ent, 
for the purpose of having it registered under the 
Act, had been given within 14 days, the condition 
would have been satisfied ; and the case was argued 
before us for the plaintiff on that assumption. But 
in our opinion that is a mistake. Notice of the 
assignment for the purpose of obtaining registration 
under the statute is totally different from the 
notice required by the condition. Notice of 
the assignment of a policy, followed by 
registration under the Act, completes the 
title of the assignee against the insurance 
company at law to recover what is due on the 
policy. The object of the 39th section was to pre- 
vent insurance companies from being harassed by 
claimants asserting equitable interest, and to make 
them responsible for payment only to the represen- 
tatives of the assured or his legal assignees, subject, 
possibly, to exceptipns which may aiise under 
sections 37 and 38, but ^ wlncji^we need not here 
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consider. If the assignment is intended by way of 
security only, the memorandum of transfer must 
not disclose that fact ; and the company is at liberty 
to disregard the rights of the mortgagor's represen- 
tatives. But what the condition in the Alliance 
policy required was a notice, not of the ostensible, 
but of the real interest, in order to avoid a for- 
feiture as against the interesting party in the event 
of the assured's committing suicide. Unless 
that notice was given nothing was due under 
the policy, and nothing, of course, could be 
recovered against the company. We are inclined 
to agree with our brother, Molesworth, that notice 
of the assignment of the Alliance policy was given 
to the company within 14 days after the transfer 
was executed. On this policy the words 
*<28th August" have been marked in pencil 
by way of memorandum. The marks seem 
of long standing. No one remembers when 
they were put there or who put them. As 
the assignment of the Mutual policy was registered 
on the 29th, the memorandum of transfer may not 
improbably have been lodged for registration on 
the 28th, and the marks on the other policy would 
then indicate that both memoranda were lodged for 
registration on the same day. The assignment of 
the policy should have been registered as soon as 
the memorandum was lodged, but according to 
Watson that was not the practice of the Alliance 
Company. Usually, but not always, an assignment 
of a policy was registered by the Alliance Company 
at the next board meeting after notice, but the 
matter might have been overlooked or postponed 
if it was reserved for the determination of the board. 
However that may be there is no evidence that any 
such notice as would satisfy the endorsed condition 
was ever sent to the company, and it is with the 
consequences of this omission that we have to deal. 
As there has been a confusion between the two 
noticen, we wish to guard against admitting that 
the assignee of a policy of insurance, to whom the 
policy has been transferred by way of mortgage, 
impliedly undertakes to register the assign- 
ment. If he fails to make a legal title 
he cannot sue the company. But what obli- 
gation does he incur towards the mortgagor 
either to make such title, or to complete bis 
security, if the legal title is necessary for its com- 
pletion? Neither the mortgagor nor his repre- 
sentatives can suffer by the non-registration of the 
assignment. But although, as we have already 
pointed out, the two notices were treated in 
argument as essentially the same, it was certainly 
contended that it was incumbent on the bank to 
have given such a notice as would have satisfied the 
condition of the policy. How did this obligation 
arise ? We cannot perceive any reason for it. We 
were referred to a dictum in the case of Forteacue 
V. Ba/mett (3 M. <fe K 43), that the trustee of a 
voluntary settlement of a policy ought to give 
notice of the assignment' to the insurance office. 



If that be so, why, and for whose benefit % For the 
benefit of the cestuis que trttsterU, and because 
otherwise the settlement might be defeated by 
the settlor, as, for instance, in the event of 
his subsequently mortgaging the policy to 
a stranger, who might complete his equitable 
assignment by notifying the fact to the insurers, 
and so obtain priority. It is not unreasonable to 
require that a trustee should use ordinary 
caution in protecting his beneficiaries from 
the consequences of a possible act of the 
settlor in derogation of their rights. But 
it seems very unreasonable to impose upon a 
mortgagee the duty of protecting the mort- 
gagor's estate, that is in reality the mortgagor him- 
self, from a possible act of his own, which, if done, 
would be in derogation of the mortgagee's rights. 
The policy effected by Walpole, deceased, with the 
Alliance Company would have expired after a limited 
period if he had not died within the time limited. 
But we cannot make any distinction on that score. 
In weighing the mutual obligations of mortgagor 
and mortgagee we must proceed as if the policy had 
been one for the life of the assured simply. Nothing 
has been proved which would lead us to con- 
clude that Walpole was insane when he committed 
suicide. If he was, how can the bank, as mortgagee, 
beheld responsible for not anticipating his insanity, 
and not guarding agaiubt the possible result of it 
for his benefit or the benefit of his representatives, 
which is really the same thing. If be was not then 
insane, his act was fraudulent against his mortgagee. 
By it he jeopardised, he might have destroyedi 
the bank's security. It was quite as easy for 
him to have given the company notice of the 
bank's interest, as for the bank ; and the duty rested 
on him, if on anybody, for he had received value for 
the security, and he could not lawfully annihilate 
or imperil ic. No man can take advantage of his 
own wrong ; but if the plaintiff's contention is to 
prevail, a mortgagor may, by committing murder, 
extinguish his mortgagee's security, and by the 
same act compel the mortgagee to pay to his 
representatives the value of the interest so ex- 
tinguished. Concluding that the bank lay under 
no obligation to save the mortgagor's, estate from 
his own attempt to defeat the policy, was the com- 
promise justified. If the company had stood firm 
nothing could have been recovered. What was 
recovered accrued to the advantage of the estate of 
the deceased by diminishing its liabilities. Green- 
law took legal advice upon the subject, and was 
informed that it was doubtful if he could enfoi^e 
his claim. His evidence and his letters show that 
he did not know, or has not remembered, the reason, 
why he could not; but there was a very sound reason. 
In fact, as Mr. Watson has told us, the compro- 
mise was not entertained by the company on 
account of the posibility of the claim being sub- 
stantiated, but merely to retain the buniness of the 
bank — a rich institution, whose biumess coulcknot 
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be sacrificed with impunity. The bank's interest 
with the company, and not its interest in the 
policy saved the £1293. Greenlaw also con- 
sulted Laidlaw, who had not renounced the 
executorship, and explained matters to him. 
Palmer was aware, at a very early stage of the 
proceedings, that the insurance companies were re- 
calcitrant. Greenlaw wished the executors to assert 
their rights, if they had any, against the Alliance 
Company, or to indemnify the bank if it btought 
an action ; but he was informed that there were no 
funds available. As far as we can judge, the bank 
did everything that lay in its power to obtain the 
best possible terms for itself and for the estate of 
the deceased, actually obtained a large sura, when 
nothing could have been obtained by an action, and 
is not to be blamed for not having risked the 
absolute loss of its security in a vain effort to re- 
cover what the folly of the assured had thrown 
away. The appeal must be dismissed. 

Mr. Justice Williams said that he concurred in 
the judgment that had been delivered, but desired to 
add, in respect to the dicta of Vice-Chancellor 
Wood and the other judges that had been referred 
to, that he thoaght it exceedingly doubtful, to say 
the least, that where an assured had deliberately 
committed a fraud, when he was not insane, by 
taking away his own life, his representative should 
be entitled to recover anything whatever on the 
basis of the policy. In all the cases referred to in 
which these dicta were given the assured was either 
insane, or something equivalent to it, at the time he 
committed the act by which the policy became pay- 
abla In this particular case there was no occasion 
for assuming insanity. The man had deliberately 
killed himself, being sane, and that distinguished 
his case from the other cases cited. 

Appeal dismissed, with costs. 

Rkg. v. Howitt, ex parte Walker. Dec. 4. 
Justices of the Peace (Amendment) Statute 1867 
(No. 319^, sec. 2 — il^rfaw^ jurat — The affidavit 
of personal service of a summons required by 
sec, ^ of Act No. 319 should show on its face 
that it was both signed and sworn before the 
justice before whom it was made. 
Order nisi to compel the justices at Brandy Greek 
to hear a complaint of Walker v. Osborne. The 
complaint was for goods sold. The defendant did 
not appear, but an affidavit was put in that he had 
been personally served with the summons. The 
justices took an objection to the form of the jura;t 
of the affidavit. By section 2 of the Act to Amend 
the Justices of the Peace Statute, it is provided 
that in case " a copy of a summons shall have been 
delivered to the party personally," the person serving 
the summons *' shall make and sign before some jus- 
tice or commissioner for taking affidavits an affidavit, 
endorsed on the original summons, stating the time 
and the manner in which the true copy 
ihereofhas been served." In this case'tbe affidavit 



of service made before a justice was on a printed 
form, and the ju/roA commenced, '* sworn before 
me." The justices who heard the complaint would 
not receive the affidavit, on the ground that it should 
have contained the words, '* signed and sworn," 
and not merely *' sworn," as the act expressly re- 
quired that the signature should be written before the 
justice before theaffidavit was made, and they, there- 
fore, struck outthe!case. This application was made to 
compel them to hear the case, on the ground that 
it was to be presumed that the signature was made 
before the justice, and that he had complied with 
the act. 

Mr. M^Inttrb moved the order absolute. No 
cause was shown. 

The Court held that it should appear by the 
affidavit that it was signed as well as sworn before 
the justice, and, therefore, discharged the order. 

Deo. 4. 
Reo. v. Alley, ex pa/rte Clauscbv. 
Public Health (Amendment,) StatiUe 1883 (No. 
782), sec. 131 — Formation of street on private 
property — Notice to form — Neglect — The local 
board can, under sec. 131 of Act No. 782, sue for 
the penalty for neglecting to form a private street 
after noticCy although they may have elected to 
execute the works themselves if the works have not 
been eocecuted at the time the complaint was made. 
Order nisi to prohibit the justices at Fitzroy 
from enforcing a fine of 1 9s. 9d. on Bertha Clauscen, 
for not complying with an order of the Fitzroy City 
Council to form and pave a private street. The 
proceedings were taken under section 131 of the 
Public Health (Amendment) Statute 1883 (No. 
782), which provides that in case any street, lane, 
or passage set out on private land is not formed or 
paved to the satisfaction of the local board, the 
board may give notice to the owners of property 
fronting, adjoining, or abutting upon such parts as 
require to be formed, <bc., requiring them to form 
the streets, <&c., and in default of compliance with 
the notice the owner shall be liable to a penalty 
not exceeding £10 for each day during which such 
notice shall not have been complied with. The 
section proceeded to enact that the said local board 
may, if they think fit, subsequently to or in lieu of 
prosecuting for such non-complianr^e, execute the 
works mentioned or referred to therein, and the 
expenses incurred by them in so doing shall be paid 
by the ownei^s in default. Mrs. Clauscen had re- 
ceived notice to pave the street on or before the 
28th May. She did not comply with the order, 
and on the 15th August she was summoned to 
appear at the Fitzroy Police Court for non-com- 
pliance. She did appear, and at first admitted the 
facts, and the chairman was about to inflict a fine 
when a solicitor appeared for her, and had the case 
reopened. Mr. Cooze, the surveyor of the council, 
stated that the council had let a contract for the 
execution of the works. This coxi<araoiwas,bowever| 
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not signed till the 20th August, two days 
after the case was heard at the police court. The 
justices inflicted a fine of 3d. per day, making alto- 
gether 19s. 9d. The prohibition was applied for on 
the ground that the local board, having made an 
election to execute the work themselves, could not 
proceed for a penalty. 

The Court held that under the section the local 
board could sue for the penalty, as the works had 
not been executed at the time the complaint was 
made. The order for prohibition was therefore dis- 
charged. 



Dec. 5. 
Reg. v. Moore, ex parte Myers. 
PawTd)rok&r8'StahctelS65{Fo, 248), sec. 21— Pledge 
ticket — Signature — A pledge ticket containing the 
name of the pawnbroker in print is siifficiently 
signed under the Act No, 248 — Unless a statute 
require that a signature should he made in a 
partuyular vxiy a mark is sufficient. 
Order nisi to quash a conviction made bv the 
iustices at South Melbourne, by which Mr. L. M. 
Myers, the manager ©f the Mont de Pi6t6 Company, 
was fined 5s. and costs for breach of the Pawn- 
brokers' Act^ for that he, being a licensed pawn- 
broker, gave a pawn ticket to a person named 
Moore for a pledge without having signed his name 
to the ticket. The ticket was partly printed and 
partly written. It was issued by J. O'Parrell, who 
was employed at the branch establishment of the 
company at South Melbourne. The name of Mr. 
Myers was printed on the ticket as licensed manager 
for the company, and beneath his name O'Farrell 
wrote his. The justices decided that this was not 
a sufficient signature by Mr. Myers within the 
meaning of the Act, and, therefore, inflicted a fine. 
It was contended, on behalf of Mr. Myers, that the 
signature was sufficient. 

Mr. Justice Higinbotham said that this was an 
order nisi to quash a conviction by justices at South 
Melbourne by which Lewis M. Myers, a licensed 
pawnbroker, was convicted of not having given to 
a person who pawned an article with him a pawn 
ticket signed by him. The defendant held a licence 
as a pawnbroker for premises at which the article 
was pawned. It was proved that a ticket was given 
by his authority, which purported to represent a 
loan by the Australian Mont de Fi^t6 Company to 
the pledger. It was signed, " L M. Myers, 
licensed manager," in print, and beneath this were 
the words in writing, "j^er F. OTarrell." It 
was urged for the complainant that this was not a 
signature within the meaning of the Act. 

The Court was of opinion that the ticket con- 
tained all the particulars that were required by the 
statute. Unless a statute required that a signa- 
ture should be made in a pai*ticular way a mark 
was sufficient. If the mark was made or impressed 
by the authority of the person whose signature it 
purported to be that was sufficient If a statute 



did not require a signature by subscription a name 
at the head of a document was sufficient. A printed 
signature was sufficient if it was done with the 
authority of the person whose name it purported 
to be. The order would, therefore, be absolute to 
quash the conviction. 

Order absolute to quash the conviction. 



Dec. 6. 
Reg. v. Hardware, ex parte Smith. 
Imprisonment for D^t Act \^^b (No, 284), gee, 3 — 
Debtor's summons— Minuie of the order — Subse- 
quent order — A minute of an order of justices 
which disclosed no offence as having been com- 
mitted by the debtor is bad — So likewise is a 
formal order which does not disclose any offence 
mentioned in sec, 3 of Act No. 284. 
Order nwto prohibit the justices at Drouin from 
an order made in a judgment summous in a com- 
plaint of Hardware v. Smith, The justices had 
directed the defendant, on the 9th September, to 
pay the debt within seven days, or go to gaol for 
six weeks. In the minute of the order it was not 
stated for which of the reasons enumerated in 
section 3 of the Imprisonment for Debt Statute the 
order was made, and it was therefore objected, on 
behalf of Smith, that the order was bad. The com- 
plainant, however, relied on a formal order that 
had been subsequently drawn up, but this order, it 
was also contended, was invalid. It stated as the 
reason for the justices' decision that Smith had, 
since the judgment was given against him, had 
sufficient means to pay the debt, but' omitted to 
state, as required by the section, that he " had 
refused and neglected to pay" the debt It was 
submitted for the complainant, however, that a 
statement in the earlier part of the order that the 
debt wholly due and unsatisfied was sufficient to 
cure that defect. 

Mr. Donovax moved the order abaolate. Mr. 
Wei GALL showed cause. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said : It could not be repeated 
too often, till justices and others fully understood 
it, that the act was intended as a substitute for the 
old system of imprisonment failing payment of a 
debt. It was a penal system ; it provided punish- 
ment for dishonest *acts of a debtor, and it 
was the duty of justices or of judges of this court, 
as the case might be, when cases of this kind came 
before them, to inquire, not into the existence of 
the debt, but as to whether any one of the numerous 
ofifences mentioned in section 3 had been com- 
mitted by the debtor. Unless the justices or 
judges, as the case might be, found that some one of 
the offences enumerated in the section had been 
committed, they had no jurisdiction to make an 
order under this act The order was penal in its 
character and its consequences, and the justices had 
no jurisdiction to make an order unless the debtor 
had committed that which the law refi;a^ded as an 
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offence. The fact of the money being due was not 
sufficient. In the present case the minute made by 
the justices was defective, and it disclosed no offence 
as having been committed by the debtor. But an 
oriJer had been produced, signed by the justices. It 
did not appear when it was drawn up or how. It 
^as dated the 9th September, but it might have 
been drawn up after that date, and after the order 
nisi for prohibition had been granted. That was a 
fact which might have been of great importance, 
and the obligation of proving that it was, in fact, 
made before the 9th September rested on the person 
who relied upon it It was, however, defective in 
this material particular, that it did not state any 
offence mentioned in the section. It stated that the 
defendant had sufficient means and ability to dis- 
charge the debt, but it did not go on to say that he 
neglected and refused to pay the same, and that 
should be part of the order of the justices. The 
order nisi to quash the order of the justices would, 
therefore, be made absolute. 



Dec. 6. 
Keg. v. Gabside, ex parte fiiGOS. 
Police Offences Statute 1865 (No. 265^, sec. 17 (VI.) 

— Trespass — A trespass for which a Jme could be 

imposed under Act No. 265 must he a personal 

one. 

Order nisi to prohibit the justices of Warragul 
from enforcing a conviction against one F. E. 
^iggs» under the Police Offences Statute for wilful 
trespass on land of the complainant, Benjamin 
Serjeant. • 

M& M'Inttbe moved the order absolute. No 
cause was shown. 

The affidavits were to the effect that F. K Briggs 
was manager of a sawmill for his father. Two of 
the men employed at the mill took teams with 
timber across land claimed by Serjeant. He told 
them not to go there again, but acting under the 
direction of F. E. Biggs, they did go again on the 
land with the teams. Biggs was not present at the 
time they went on the land, but he was afterwards 
summoned for the trespass committed by the men. 
and was fine lOs. It was contended od his behalf 
that the trespass for which a fine could be imposed 
under the Police Offences Act must be a personal 
one, and as Biggs had not trespassed, he had not 
committed any offence. 

The Court made absolute the order to prohibit 
the enforcing of the conviction against Biggs. 

Mason v. Ryan. 
County Cov/rt appeal — Ejectment — Trial before 
jury — County Court Statute 1869, No. 345, sec- 
tions 72, 74, 76 — Jurisdiction -The action of 
ejectment in the County Court cannot be tried by 
a jury-^It does not fall within tlie three 
classes of eocceptions to the rule that a judge of a 
County Court has the exclusive pouoer to determine 
aU questions of fact as well as of law. Semble, 



a triaZ so held is a nullity, not an irregu- 
larity amd therefore cannotbeallowed by counsel. 
This was an appeal from the County Court, Mel- 
bourne. The plaintiff sought to eject the defendant 
from land at Richmond. The plaint summons was 
taken out for trial before a judge, but the plaintiff 
subsequently obtained an order for the trial to be 
held before a jury. The trial was held before Judge 
Cope and a jury of four, when the jury gave a 
verdict for the plaintiff The defendant afterwards 
applied to set the verdict aside on the ground that 
there was no jurisdiction to try the case before a 
jury, and that the judge alone had jurisdiction to 
try it. Judge Cope made an order to set aside the 
verdict, and plaintiff appealed. 

Mr. Hodoes for the plaintiff (appellant). Dr. 
Madden for the defendant (respondent.) 

Mr. Justice Hioinbothau in delivering the 
judgment of the Court, said : This was an appeal 
from a decision of the judge of the County Court at 
Melbourne, setting aside the verdict obtained by the 
plaintiff in an action of ejectment on the |;round that 
the Court had noj uiisdiction to try the action by a j ury. 
I am of opinion that this decision of the judge was 
correct. Exceptinthree classes of cases, thejudgeof a 
County Court has the exclusive power to determine 
all questions of fact as well as of law. These excep- 
tions are — first, in actions where the amount 
claimed exceeds £20, and either the plaintiff or the 
defendant requires a jury ; sec6ndly, in suits for the 
recovery of unliquidated damages, where the judge 
requires a jury (County Court Statute 1869, section 
72) ; and thirdly, in cases where a demand for a 
jury might have been made by either party, but 
has not been made, and the judge, on application 
made to him, or on his own motion, thinks the cause 
proper to be tried by a jury (section 74). The action 
of ejectment does not come within any of these 
exceptions. But it was strongly urged upon us 
that the defendant in the present case had con- 
sented that the trial should take place before a jury, 
and that it was not open to him to take the objec- 
tion on which he now relies. If an objection to the 
jurisdiction could be waived by consent, the con- 
duct of the defendant afforded conclusive evidence 
of his implied consent. The plaintiff applied for a 
jury, but when intimation was given to the de- 
fendant, he raised no objection cipher then or at 
the trial, at whish he appeared. The principal 
question in disputa between the parties was of fact^ 
namely, adverse possession, and this was deter- 
mined by the jury in favor of the plaintiff, without 
remonstrance by the defendant. If the trial of this 
question by a jury, in an action of ejectment, had 
been an irregularity only, the defendant could not 
be heard to raise this objection. But we think that 
the trial was a nullity — not an irregularity, and 
that the Court had no jurisdiction ; and consent 
does not operate to waive a nullity, or to create 
jurisdiction. It has been contended by Mr. Hodges 
that the County Court had jurisdiction to deal with 
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the subject-matter of this action, and that it has 
only dealt with that subject matter in an irregular 
way. But the tribunal, constituted, as it 
was, of a jury and a judge, was a tribunal that 
had no jurisdiction to try this cause. When a 
verdict is given by a jury in the County 
Court judgment must be entered in accordance 
with the verdict (sea 76); in cases deter- 
mined by the judge his decision is the judgment 
of the Court (sec. 72) ; a verdict by a jury in eject- 
ment is not a judgment irregularly entered, it is 
not a judgment of the Court at alL This case has 
not been tried, nor has any decision been given by 
the judge, who alone has authority to give a decision 
which shall be the judgment of the Court. That 
consent of the parties cannot give judicial authority 
to a Court is shown by the case of Laibrence v. 
Wilcoek (11 Ad. 4 Ellis, p. 941), where the writ of 
trial and subsequent proceedings in an action for 
unliquidated damages, not triable before the sheriff 
under 3 and 4 Will. IV., c. 42, sec. 17, were set 
aside, although the defendant had assented, as in 
this case, to the trial being had before the sheriff. 
So when an action for a tort to which the same Act 
of Parliament did not extend was tried by consent 
of the parties before the under-sheriff, and the 
plaintiff obtained a verdict, a rule was made abso- 
lute to set aside the jCidgment on the ground that 
the record was informal, and no judgment could be 
given on it. The Court observed that the judgment 
was a perfect nullity, and that both parties had been 
guilty of an illegal act in taking the case before a 
tribunal which was incompetent to try it (Smith v. 
Brown, 2 M. <fe W., p. 851). It was contended 
lastly that the learned judge had no power to set 
aside the verdict without granting a new triaL It 
may be doubted whether the judge had power to 
grant a new trial in this case under the authority 
conferred by the Act of Parliament .when the first 
trial was a mere nullity. But I think that the 
Court, although having a limited jurisdiction^ only, 
it has no jurisdiction beyond what the Legislature 
has given it (Rorke v, Brington, 7 H. L. C. 617), 
has an inherent power to prevent the abuse, and to 
correct irregularities in the frauds upon its own 
procedure and rules, and for that purpose * to set 
aside prooeediDgs which it may find to be void or 
irregular. The appeal will be dismissed with costs. 

Mr. Justigb Williams and Mb. Justice Hol- 
BOTD concurred. 

Appeal dismissed with costs. 

IN CHAMBERS. 
(Before His Honor Mr. Justice Williams.) 

Dea 2. 
M'Kenzie and Akothbb v. Hanham. 
Bules of Supreme Court 1884, Order XIX,, r. 27— 
Order. XXIIL^r. 6 — New assignment — Flead- 
ing eTnbarrassing — Beply ordered to be struck 
OTit or amended on ths grounds that it raises a 
'* new assignment" that it contains inconsistent 



statements, and that the points of law intended 

to be raised by it are not clearly raised. 

Summons on behalf of the defendant calling 
upon the plaintiff to show cause why the reply 
delivered in this action should not be struck out on 
the ground that it pleads evidence, and tends to 
prejudice or embarrass the fair trial of this action. 

The statement of claim stated : 1. The plaintiffs 
were, at the time of the committing of the griev- 
ances, in occupation of certain premises. 2. The 
plaintiffs carried on at the said premises the 
business of hay and corn factors 3. The plaintiffs 
were possessed of certain goods and chattels, and 
stock-in-trade necessary for the carrying on of their 
said business. 4. The defendant wrongfully broke 
and entered the said premises, and carried away 
the said goods and chattels, and stock-in-trade. 5. 
The defendant wrongfully deprived the plaintiffs 
of the said goods, etc., by refusing to give them up 
on demand. Then followed particulars of special 
damage. 

Statement of defence : 1. The defendant denies 
the allegations contained in the statement of claim. 
2. The defendant further says that neither the 
premises nor the goods mentioned in the claim 
were the plaintiffs' as alleged. 3. The defendant 
will contend that he did the matters and things 
complained of by the leave of the plaintiff 4: 
The defendant further says that he (the defendant) 
being duly seised of a certain messuage and 
premises, being the premises mentioned and 
described in the first paragraph of the statement of 
claim, did, by agreement in writing, dated the 19th 
June, 1884, duly demise and let the same to one 
Etheridge at a rent duly agreed on between the 
defendant and the said £theridge. And afterwards 
the said rent having fallen in arrear, and remain- 
ing unpaid, the defendant on the : — day of 

entered in and upon the Said messuage, etc., and 
duly seized and took, as and for a distress for 
the said rent so being in arrear, certain 
goods and' chattels then being in and upon 
the said messuage, e^^.) and duly disposed of the 
same according to law, and determined the said 
tenancy under the powers conferred on him by the 
said agreement between himself and the said. 
Etheridge in that behalf, which are the grievances 
complained of. 5. That at the time of the happen- 
ing of the alleged grievances, the goods, etc., 
mentioned were the defendants. ' 6. That the 
premises at the time mentioned were the de- 
fendants. 

The defendant counter-claimed for money paid 
by the defendant for the use of the plaintiffs at 
their request 

The plaintiffs' reply was as follows : — 1. They 
join issue. 2. Prior to the grievances complained 
of, the defendant lent the plaintiffs £310 ; and to 
seeure the due repayment thereof, the plaintifis 
agreed with the defendant to give him security 
over their plant and stock-in-trade, and their 
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interest in the premises wherein they carried on 
their business. 3. In pursuance of this agreement 
the plaintiffs transferred to defendant by a con- 
tract of sale in writing, all their plant and stock- 
in-trade, but the plaintiffs, in accordance with the 
agreement, remained in possession thereof, and 
were to have them re-transferred upon payment of 
the sum lent with interest. 4. This contract of 
sale was never registered under the Instruments 
and Securities Statute. 5. In further pursuance of 
the agreement the defendant, with the concurrence 
of plaintiffs and of plaintiffs' landlord, let the 
premises to Etheridge on behalf of the plaintiffs, 
he being then a partner of plaintiffs. 6. The said 
Etheridge subsequently died, and plaintiffs con- 
tinued in possession of the said premises, and paid 
the rent thereo£ 7. The defendant distrained upon 
the said plant and stock-in-trade as for rent due 
by the plaintiffs to him, and after the said distress, 
and before any disposal of the said goods, etc., the 
plaintiffs paid to the defendant the amount then 
due for the said rent, together with all costs, 
charges, and expenses, and the defendant there- 
upon withdrew the said distress. 8. The defendant 
subsequently seized and sold the said goods and 
chattels, alleging that the same were his absolutely, 
by virtue of the aforesaid contract of sale. 9. 
The plaintiffs will contend thair the said contract of 
sale was, and is, void, as being an evasion of the 
provisions of the Instruments and Securities 
Statute. 

The plaintiffs, as to the counter-claim, say that : 
1. The money counter-claimed is the same money 
referred to in paragraph 2 of the reply to the 
defence, and defendant has repaid himself out of the 
proceeds of the said goods and chattels, -2. De- 
fendant received from the plaintiffs, as further 
security for the repayment of the money so lent, 
certain promissory notes, which are still current 
and outstanding. 

Dr. Madden, in support of the summons : The 
application is made under Order XIX., rule 27. 
A pleading must really be a pleading, it cannot be 
a mere setting out of an agreement If the de- 
fendant cannot show a leave to enter, and that the 
goods were his, the defence must fail ( Williamson 
V. Z. andl^. W. Railway Co., 12 C. D. 784). The 
reply must not set up new claims. This reply 
pleads evidence.. It sets out the agreement, and it 
makes a new assignment. 

Me. Hood, to oppose: The action is one for 
trespass. The defendant sets up several defemoes. 
What the plaintiffs want to prove is that the wholp 
arrangement as landlord and tenant is a sham 
(Benlow v. Low, 13 C. D. 553 ; ffall v. Eames, 
i 0. D. 431). There is no limit tD what may be 
said in reply, except that it must not be scandalous 
or irrelevant {MullvngUm v. Lord, 29 W. R. 207). 
The facts on which the plaintiff relies must be 
stated. Order XIX., r. 4, states that every plead- 
ing shall contain the material facts. The plainiifftf 



say that the goods were theirs, that they borrowed 
money from the defendant and gave him a bill of 
sale. 

Db. Madden : What the plaintiffs want to show 
is that the defendant's title is bad. That the bill 
of sale is not registered, and so is void. 

His Honob said : The special reply to which 
objection is taken, as I understand it, admits the 
distress for rent, and that rent was due, but 
alleged that before the goods were removed, the 
plaintiffs paid the rent due (see par. 7). It then^ 
in paragraph 8, alleges that after this the de^ 
fendant made another and different seizure on 
another and different ground ; this, under the old 
practice, would be matter for new assignment to 
the defendant's statement of defence set out in the 
4th paragraph of his statement of defence. Conse- 
quently the reply in this respect is a violation of 
"Order XXIII., r. 6. Apart from this the point of 
law, that the reply evidently intends to raise is not 
clearly raised. Does it merely intend to say that 
the second seizure of the goods was wrongful 
because the document under which the seizure vras 
made was invalid, or also that the relation of land- 
lord and tenant did not subsist between the parties 
for the reason that it only subsisted by and under 
the same document invalid for the same reason. 
If so, this latter point* should have been distinctly 
and unequivocally stated, and when so stated I am 
disposed to think it would be inconsistent with the 
statements in paragraph 7 of the reply. Quacunque 
vid the reply is embarrassing, and also, it seems to 
me in violation of rule 6 of Order XXIII. I, 
therefore, order it to be struck out with costs, 
unless it be amended within four days. If amended, 
plaintiffs to pay the costs of this application, and 
those occasioned by the amendment. I certify for 
counsel. 

Solicitors : Por plaintiffs, Fotta ; for defendant| 
Madden and Son. 



(Before His Honor Mr. Justice Higinbotham.) 

Dec. 10. 

Bla^okburn v. Mayor, etc., of Melbourne. 

Mules of Supreme CourtlSSi, Order XIX., rr, 4,5, 

7, 19, 27 — Appendix 2)., sec. VL — In an action 

for wrongs the dfinial by the defendants of all the 

" material allegations^^ in the statevnerU of claim 

is not sufficient — A statement in the defence that 

the alleged injuHes were occasioned by a certain 

instrument, and that the defendant had not the care 

amd mmuigement of or cmy property in such 

instrument is not only an allowable but a very 

proper defence to put on the record. 

Application on behalf of the plaintiff calling 

upon the defendant to show cause why the whole 

defence, or part thereof should not be struck out or 

amended as being embarrassing and insufficient. 

Mr. Forlonqe, in support of the summons : The 
statement of claim is as follows — 1. The defendants 
were, fttthetime ol the happening of the occurrence 
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mentioned in paragraphs 2 and 3, and still are, a 
municipality within the meaning of the Local 
Government Act 1874, and had the care and 
management of a public street called Elijuibeth- 
street, at Melbouma 2. The defendants negli- 
gently and improperly managed and kept the said 
street in such a manner that they allowed a hole 
in such street to be and continue for a long space 
of time uncovered and unprotected, so as to be 
dangerous to persons using the street. 3. The 
plaintiff had suffered damage from personal injuries 
to the plaintiff and damages to his horse and 
brougham, caused by defendants negligently leaving 
the hole uncovered and unprotected, as mentioned 
in paragraph 2, on the 3rd day of October, 1884. 
To this the defendants have pleaded, 1. They deny 
all the '' material " allegations in the statement of 
claim. 2. The defendants will contend that the 
alleged injuries and damage were occasioned by a 
certain fire plug in the said street, and that they 
(the defendants) had not the care or management of, 
nor any property in, the said fire plug. Kule 17 of 
Order XIX provides that it shall not be sufficient 
for a defendant in lus statement of defence to deny 
''generally" the grounds alleged by the statement 
of claim, but he must deal "specifically" with 
each allegation of fact of which he does not admit 
the truth. The defendant, in the 1st paragraph of 
the defence has given a general denial. This rule 
must be construed strictly, and it is absolutely 
necessary to have a specific denial (Thorp v. Holds- 
worth, 3 C. D. 637 ; Byrd v. Nmm, 7 0. D. 284). 
Order XIX., rule 5, provides that the forms shall 
be used; but to enable the defendant to justify his 
pleading as being under the forms he must show 
that the forms are applicable and sufficient (BvMer 
V. Tregent, 12 C. D. 758; Gremv. Levm, 13 0. 
D. 589 ; The Isis, 8 P. D. 227). Even if the forms 
are sufficient the defendant has not followed them. 
The second paragraph of the statement of defence is 
bad under Order XIX, rule 19, as being evasive, in 
as much as it neither confesses or denies any allega- 
tions in the statement of claim. 

Db. Madden, to oppose : Order XIX., rule 5, 
provides that the forms in Appendices C, B, and E, 
when applicable, and where they are not applicable 
forms of the like character, as l|^ar as may be, shall 
be used for all pleadings, and where such forms are 
applicable and sufficient any longer forms shall be 
deemed prolix. The form of denial to actions for 
wrongs is given in Appendix D, Sec. YL, and is as 
follows : JDenial of the several acts [or matters] 
complained of. The defence has denied all the 
facts. It says that whatever the plaintiff says is a 
material allegation the defendants deny. There can 
be no immaterial allegations in pleading xmless the 
pleading be prolix, so that the defence denies all 
the facts in the statement of claim. The second 
paragraph of the defence is intended to give the 
plaintiff notice that the hole which caused the 
accident does nat belong to the defendants. This ii^ 



a material fact on which the defendants rely, and 
must be stated (Order XIX, rule 4.) 

His HoNOB said : I am not prepared to say 
that the defendants may not use the forms in 
Appendix D, though in some cases 1 think that 
these forms might be difficult to follow, having 
regard to Order XIX., rule 17. I think this rule 
is of the utmost importance, still the form is here, 
and if the defendants had resorted to it 1 should 
have found great difficulty in refusing the pleading. 
They have not done so, however, but have added 
words which may make all the difference. The 
second paragraph of the statement of defence is, in 
my opinion, not only allowable, but is a very 
proper one to put on the record, under it the 
defendants may set up a perfect defence to the 
action. With regard to its form I think it is stated 
with perfect plainness, and is not in any way 
embarrassing, 1 will allow the application in respect 
to the first paragraph of the statement of defence ; 
defendants to be at liberty to amend within two 
days. Defendants to pay the costs of this applica- 
tion which I fix, by consent, at three guineaa I 
certify for counsel. 

Solicitors: For plaintiff, Kidston; for defend- 
ants, F. Stephens, aenr, 

(Before His Honor Mr. Justice Williams.) 

Tatlob and Anotheb v. Pobt. Dec. 16. 

Rules of the Supreme Court 1884, Order XIX,, 

rule 7 — Pa/rticvlars — Application for particuUurs 

ought to he made before the party applying has 

pleaded — Application for particulars after the 

pa/rty applying has pleaded vrill not be granted 

unless under special circumstcffnces. 

Application on behalf of the defendant, under 

Order XIX, rule 7, for an order that the plaintiffs 

do, within seven days, deliver to the defendant an 

account in writing of the particulars of the medical 

and other expenses and of the amount of business 

loss respectively mentioned in the statement of 

claim. 

Mb. Ftman, on behalf of the plaintiffs, took the 
preliminary objection that the application was too 
late, as the defendant had delivered his statement 
of defence. Order XIX, rule 8, provides that the 
party at whose instance particulars have been 
delivered shall have the same length of time for 
pleading after the delivery of the particulars that 
he had at the return of the summons ; this shows 
that it was the evident intention of the rules that 
a party should apply for particulars before he 
pl^ed. The summons likewise is informal, inas- 
much as it only asks for particulars, and not for 
" further and better " particulara 

Mb. FiBANi,4n support of the summons : The 
action is for negligence, brought by the plaintiff 
and his wife for injury sustained by the wife from 
the negligent driving of the defendant. No par- 
ticulars of damage were delivered with the state- 
ment (tf claim, so that the defendant is entitled to 
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particulars, and not << further and better" par- 
tioulars. If the objection that the application is 
too late be a good one, it is not a fatal objection, 
but is only a matter of costs. 

His Honor said : I think the form of the 
summons is correct I think this is a case in 
which particulars ought to be delivered, unless the 
application is made too late. Order XIX., rule 7, 
specifies no time within which the application 
should be made, but I think the spirit of the rules 
shows that it should be made by the defendant 
before he has delivered his statement of defence, 
and by the plaintiff, if the statement of defence is 
such as would entitle him to particulars, before he 
has delivered his reply. This is the old practice. 
I will grant this application as the practice is new, 
although I do not think any special grounds have 
been advanced for my doing so. I will not, how- 
ever, grant such an application in future where the 
party who seeks for particulars has pleaded before 
making the application, unless special grounds for 
my doing so be shown. I allow the summons, 
defendant to pay the costs. Particulars to be 
delivered within 14 days. 

Solicitors : For plaintiffs, Fynum 3 for defendant, 
Braham and firani. 



(Before His Honor Mr. Justice Higinbotham.) 

Dec. 10, 19. 

HOGAN V. MoORE AND OtHERB. 

Common Law Procedure Statute 1865 {No, S74), 
see. 308 — Foreign judgment "in personam" — 
Execution in Victoria where judgment Juts been 
obtained in New South Wales against one mem- 
ber of a co-partnership on behalf of all the memr 
bers — Execution can issue in Victoria against all- 
such members upon the filing of a fnemorial of 
such judgment — Where a foreign judgment " in 
personam" is sought to be enforced in Victoria, 
such judgment is conclusive between all the 
original parties to tlie cause to the same extent as 
in the cowntry where the judgment was obtained, 
and is not examinable in our Courts except for 
defects apparent on the face of it, or upon extrinsic 
evidence addu>ced to sJww that tlie foreign Court 
had ru> jurisdiction, or that the judgment was 
obtained by fraud or manifest injustice. 
Application on behalf of the plaintiff calling upon 
the defendants to show caase why execution should 
not be issued upon a judgment which was issued in 
New South Wales. 

Ma. HoDOES, in support of the summons : The 
affidavit of the plaintiff states that he brought an 
action in New South Wales against the Duke Gold 
Mining Company for breach of contract, for tres- 
pass, and for money payable j that the action was 
tried and judgment obtained, and that the defend- 
ants are members of the partnership. The 
memorial of the judgment was filed in the Supreme 
Court of Victoria, and the plaintiff now asks for 
leave to issue execution under sec. 308 of the 



Common Law Procedure Statute, against Moore 
and others, members of the co-partnership, as being 
the persons against whom such judgment was 
obtained. According to the law of New South 
Wales, execution could issue against all persons 
who were members of the co-partnership at the 
time the contract sued upon was made. That being 
so, the lex loci cont/ra^us must prevail, and execu- 
tion can issue in this colony upon a filed memorial 
of the judgment against all the defendants. 

Dr. Madden, to oppose : Power is given under 
sec. 308 of the Common Law Procedure Statute to 
issue execution against the person against whom 
judgment has been signed. In this case it is sought 
to issue execution against persons against whom 
judgment has not been signed. Judgment was 
signed against Benjamin Moore, the chairman of 
the Duke Qold Mining Company, and he is the 
only person against whom execution can be signed. 

His Honor said : On 17th May, 1880, the 
plaintiff, Hogan, obtained a judgment in the 
Supreme Court of New South Wales in an action 
on a contract for ^£785 odd against Benjamin 
Moore, one of the members of a co- 
partnership carrying on business at South 
Gundagai, in New South Wales, under the 
style of the Duke Gold Mining Company. 
In accordance with the law of New South Wales, 
Moore was sued as one memberof the co-partnership 
on behalf of all the members. The memorial 
of this judgment was filed in the office of the 
Supreme Court of Victoria on 6th May, 1884. 
Application is now made on behalf of the plaintiff 
under section 308 of the Common Law Procedure 
Statute 1865, for an order to issue execution 
against Moore and nine others, members of the 
co-partnership, as being the persons against whom 
such judgment was obtained. It was contended by 
Dr. Madden that by the law of Victoria no judg- 
ment has been obtained against any of the 
defendants except against Moore, and that as the 
enforcement of this judgment is a matter of 
procedure, the application must be governed by the 
lex fori, which, in this case, provides no means 
of proceeding against one member of the co-partner- 
ship so as to bind the other members. Mr. Hodges 
on the other hand, argued that as, according to the 
law of the country where this judgment was 
obtained, execution could issue against all the 
defendants who were members of the co-partnership 
at the time the contract sued upon was made, the 
lex loci contractus must prevail, and execution 
can now issue upon a filed memorial of the judgment 
against all the defendants. The question is not to 
be determined, in my opinion, by reference to the 
rules which prevail with regard to the effect to be 
given to a contract made in a foreign country, 
because the present is not a case relating to the 
nature, the validity, or the interpretation of the 
contract Nor, for the like reason, does the case 
come within the rules which establish that 
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questions relating to the enforcemeDt of remedies 
on contracts must be determined by the lex fori, 
or the law of the countiy to the tribunals of which 
the appeal is made. The question I have to con- 
sider is what effect is to be allowed to a jadgment 
in personam of a Court of a foreign country, 
which is sought to be enforced in Victoria against 
the original defendants or their property. And it 
is now settled law that such a foreign jadgment, 
when it is sought to be enforced in another country, 
is conclusive between all the original parties to the 
cause to the same extent as in the country where 
the judgment was obtained, and that it is not 
examinable in the Courts of the country where it is 
enforced, except for defects apparent on the face of 
it or upon extrinsic evidence adduced to show that 
the foreign Court had no jurisdiction, or that the 
judgment was obtained by fraud or manifest 
injustice. None of these objections has been taken 
to this judgment. The remedy provided by section 
308 is co-extensive with the remedy by action on 
the judgment All the defendants against whom 
the judgment was obtained in the Supreme Court 
of New South Wales, would be liable in an action 
brought against them in Victoria upon that judg- 
ment. Execution, therefore, can issue, in my 
opinion, against all of them under section 308, 
upon the filing of a memorial of that judgment in 
the office of the Supreme Court of Victoria. I 
make the order applied for, with costs, which, if 
the parties consent, I will fix at four guineas. I 
certify for counsel. 

Solicitors : For plaintiff, Smith and Emmerton ; 
for defendants, Hwrdy and Madden, 

(Before His Honor Mr. Justice William&) 

Dec. 23. 
Ballarat Banking Co. Limited v. Wall. 
Bvlea of Supreme Court 1884, Order XXI ^ rr. 10 
1 1 — Defence and counter-claim — The defence and 
counterclaim are distinct pleadings, and should 
be kept separate — An application to strike out 
pleadings on the ground that they are embarrassing 
ov^ht to he made on sti/nmums " in Chambers " — 
Taking objection to the pleadings at the trial is 
an objectionable mode of procedure. 
Application on behalf of the plaintiffs, calling 
upon the defendant to show cause why the state- 
ment of defence should not be struck out or 
amended on the grounds that it tends to embarrass 
the fair trial of the action, and that it is irregular 
in mixing up defence and counterclaim, and in not 
showing what facts, if any, are relied on for the 
counter-claim, and in not heading the pleading 
** Defence and Counter-xlaim,'' if counter-claim is 
meant. 

Mb. Hodoes, in support of the summons : The 
statement of claim is to the following effect: — 1. By 
an agreement of mortgage duly registered under the 
Transfer of Land Statute, dated, <fea, made and 
signed by the defendant as mortgagor to the plaintiff 



as mortgagee, to secure moneys then due bf the 
defendant to the plaintiff, and also any future 
balance against the defendant in current account 
between the plaintiff and the defendant, the defend- 
ant, in consideration of the sum of X799 then due 
and owing by him to the plaintiff, covenanted and 
agreed with the plaintiff that he, the defendant, 
would pay to the plaintiff, the said mortgagee or its 
transferree, interest ontheamount of the said balance 
of the said current account, and also on all such 
other moneys as aforesaid, or on so much thereof 
respectively as should from time to time remain 
owing and unpaid at the rate of £10 per centum 
per annum, such interest to be calculated from time 
to time on the daily debtor balance of the account 
by equal quarterly payments on certain days in 
every year. 

2. The plaintiff agreed to accept interest at the 
rate of £8 per centum per annum, in satisfaction 
of the XI per centum fixed by the mortgagee. 

3. The defendant has not paid the said interest by 
the said quarterly payments, and the plaintiff claims 
£60. The statement of defence is as follows : 

1. The defendant agreed with the plaintiff to 
rent 300 acres of land (with the option of purchase 
at £2 10s. per acre) at the rate of £10 per centum 
per annum on the purchase money, but such rate 
was ultimately reduced to £6 per centum. 

2. That the defendant, who cannot read or Write, 
was induced by the plaintiff's fraud to sign the 
agreement of mortgage relied on by the plaintiff. 

PARTICULARS OP THE FRAUD. 

The plaintiff represented that the land contracted 
for was 300 acres, and the said agreement of mort- 
gage was on that quantity at £2 lOs. per acre, 
whereas it was deficient by 41 acres. 

3. That in ignorance of such fraud defendant 
paid in respect of interest on such deficiency the 
sum of £76, and after admitting £38 odd due to 
the plaintiff, the defendant counter-claims for the 
balance^ namely, £3? odd. 

Order XIX., rule 5, provides that the forms in 
Appendices C, D., and E., when applicable, shall be 
used for all pleadings. Thef orm given in Appendix F., 
sec. 2, for a statement of defence and counter- 
claim, shows that the defence and counter-claim 
should be kept distinct and separate the one from 
the other. This has not been done in this case 
(Crowe V. Bamicott, 6 C. D. 763). There is a 
difficulty in knowing what defence goes to each 
paragraph. 

Mb. Gaunson, to oppose : The defence says that 
the document was not a mortgage at all, but was 
a fraud. If the form of the defence and counter- 
claim is wrong, the defendant is entitled to leave to 
amend. The plaintiff knows that he is charged 
with fraud. 

His Honor said : I think this is a very proper 
application. If it were not made at this stage it could 
be made at the trial, which is a very objectionable 
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mode of procedure. The first paragraph of 
the defence is no defence at all ; the action is on 
a covenant, and this covenant is not denied. The 
defences sought to be set up by paragraphs 2 and 3 
are sudi as I think do not lie in the defendant's 
mouth. The way the counter-claim is put in is in 
violation of Order XXL, rules 10 and 11 (Rol- 
hway V. York, 25 W. R 627). I think in every 
aspect these pleadings are embarrassing, and must 
be struck out Defence to be struck out unless 
amended before the 2nd day of February, 1885. 
Defendant to take any notice of trial for Ballarat 
the plaintiff can give. The defendant to pay che 
costs of this application, which, by consent, I fix 
at four guineas. 

Solicitors: For plaintiff, Hughes, for RcmdaU, 
MitckeU and Nevett ; for defendant, Gaunson, 

Graham v. Haio. Dec. 30. 

Justices of the Peace Statute 1865 {No. 267), 
88, 56, 57 — Rule8 of Su^preme Court 1884, 
Order XXV., r. 2 — Issuing a vxvrrcmt on a 
Sunday — A justice of the peace has power to 
issue a wa/rrarU on a Sunday only in cases where 
the person sought to be a/rrested is cha/rged with 
being guiUy of cm indictable offence — Points of 
law raised by the pleadings ordered to be Pried 
before the trial of the action. 
Application on behalf of the defendant, calling 
upon the plaintiff to show cause why the proceed- 
ings in this action should not be set aside on the 
ground that the statement of claim discloses no 
actionable wrong ; or failing that, why, under 
Order XXY., rule 2, the points of law raised by 
the defence should not be set down for hearing and 
disposal at some convenient day before the trial of 
the action. 

Dr. Maokat, in support : The defendant is a 
justice of the peace, and the action is brought 
against him for having, on a Sunday, signed and 
issued a warrant for the apprehension of the plain- 
tiff for having, as it* was alleged, been guilty of 
insulting behaviour on that day. The statement 
of claim further says that on the case coming on 
for hearing it was immediately dismissed, and that 
in consequence of being given into custody the 
plaintiff suffered damage. The defendant, by his 
statement of defence, pleads, Not guilty by 
statute, and gives notice of obiection to the 
statement of claim, inasmuch as it does not dis- 
close a cause of action, but only sets forth an act 
which the defendant was authorised to perform in 
the course of his duty, and by virtue of his authority 
as a justice of the peace. The whole question in 
this action is whether the defendant had power, as 
a justice of the peace, to sign and issue a warrant 
on a Sunday. The Statute of 29 Chas. II., cap. 7, 
sec. 6, shows that a justice has that power. If a 
justice has power to do an act and acts within that 
power he is not liable. 

Mr. Walsh, to oppose: The power to issue 



warrants on a Sunday is dealt with in sec. 57 of 
the Justices of the Peace Statute. This section 
limits the power to indictable offences. The charge 
against the plaintiff was for " insulting behaviour 
in a public place," which is not an indictable offence, 
consequently the justice had no power to issue the 
warrant on the Sunday, and is liable for the oonse- 
qnences of his illegal act. 

His Honor said : I do not think that a warrant 
in a case of this kind can be issued on a Sunday. 
Sections 52 and 57 of the Justices of the Peace 
Statute give a justice power to issue a warrant on 
a Sunday against a person accused of an indictable 
offence, but the charge of insulting behaviour" does 
not come within that category. There is no doubt 
that if a justice issue a warrant it does not matter 
whether the facts on which he issues it are correct 
or not, but he must act within his jurisdiction, and 
I do not think the defendant has done so in this 
case. I order that the question of law as to the 
jurisdiction of the defendant as a justice of the 
peace to sign and issue the warrant on a Sunday, 
and, assuming he has no jurisdiction, whether his 
so doing would render him liable to an action, be 
tried; but otherwise the summons be dismissed. 
Proceedings to be stayed pending the trial of this 
question. I give no costs on this application. 

Solicitors : For plaintiff, Husband ; for defend- 
ant, O'Eea. 



Phillips v. Fitts. Jan. 9. 

Instruments and Securities Statu>te 1864 (No. 204^, 
sec. 19 — Regulse Q^nerales, \st Feb., 1854, r. 15 
— Rules of Supreme Court 1884, Order LXIV., 
r. 5* — Va>cation — Signing judgment in vacation 
— Judgments in actions under the Instrumsnts 
and Securities Statute 1864 can be signed during 
the vacation, 

Applicationonbehalf of the defendant callingupon 
the plaintiff to show cause why the judgment 
entered in this case by the plaintiff against the 
defendant on the 31st day of December, for default 
of appearance, should not be set aside for irregu- 
larity on the following grounds : — 

1. That under Order LXIV., rule 6* the time 
for entering an appearance to a writ of summons 
does not run between the 20th day of December 
and the 1st day of February. 

2. That under Order LXIV., rule 5*, no judg- 
ment can be entered between the 20th day of 
December and the 1st day of February. 

Mr. MaoDbrhott, in support : The action is 
brought on a bill of exchange, and the writ was 
endorsed under the Instruments and Securities 
Statute. The writ was served on the 23rd day of 
December, during the vacation, but the defendant 
did not move for leave to enter an appearance, 
being advised that the plaintiff could take no steps 
in the matter during the vacation. The plaintiff on 
the 3l8t day of December signed judgment against 

the defendant for want of app 
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«abmitted that this signingof judgment is bad. Order 
LXI v., rule 5* provides that from the 20th day of 
December to the 1st day of February no ordinary 
proceedings shall be carried on in Uie Oonrt, nor 
Hshall any time run for the return of any process or 
-doing any act during that period. Signing judg- 
jnent is an ordinary proceeding and cannot be 
done within the dates named, hence the judgment 
in this case has been irregularly signed, and must 
be set aside. 

Mb. Mitchell, to oppose : The practice to be 
observed in actions of this kind is set out in sec- 
jtion 19 of the Instruments and Securities Statute. 
Until leave has been given to a defendant to appear 
in an action on a bill of exchange the procedure is 
under the Instruments and Securities Statute. No 
leave to appear has been given in this case, so that 
the plaintiff had a right to sign judgment under the 
Statute. Rule 15 of the '' ReguUe Generalea of the 
^Supreme Court," 1st February, 1854, was to the 
jame effect as Order LXIV., rule 5*, yet judgments 
in actions brought under section 19 of the Instru- 
ments and Securities Statute have always been 
entered during the vacation. 

His Honor said : The words of Rule 15 of the 
JRegulce Generales, 1st February, 1864, are sub- 
stantially the same as the words of Order LXIY., 
rule 5*, and, therefore, the question to be con- 
.flidercd is what is the meaning of the words 
" ordinary proceedings." Reading the words in the 
light of common sense this signing of judgment 
woald come within the meaning of these worda 
On making inquiries, however, I find that the 
practice has always been to allow judgment to be 
^gned in actions under the Instruments and 
Securities Statute in vacation, and I have no 
4oubt that it was the intention of the framers of the 
rules that the same practice should prevail. I 
must say that if it had not been for this practice I 
jsbould have allowed this summons, as I think the 
signing of judgment is an " ordinary proceeding." 
I believe my decision is utterly wrong, and that I 
am doing violence to plain words in holding that 
Order LXIV., rule 5*, doesnot apply on the ground 
that the signing of judgment under the Instru- 
ments and Securities Statute is an " extraordinary 
proceeding." It makes one ashamed to have to be 
always trying to twist points to come to a decision 
which wiU fit in with the decbions under the old 
procedure. It la the fault of the framers of the 
rules, who are unfortunately the judges. I dismiss 
the summons without costs. I order that the judg- 
ment do stand, but that the defendant have liberty 
to apply within three days for leave to enter an 
appearance to the action. 

Solicitors : For plaintiff, Levinson; for defendant, 
Duffett and ManUm* 



PRACTICE COURT. 
(Before His Honor Mr. Justice Higinbotham.) 

Dec. 9. 

GiFFARD V. The Unity Gold Mining Company. 

C<mnty Court Statute 1869 {No, 345), eeca, 35, 68 

— Prohibition — Name ofaUomey not entered in 

Cotmty Court book — Power of judge to reinstate 

case struck out — WTiere a judge has struck out a 

case on the ground that the name of the plaintiff's 

attorney is not entered in the book, he has power 

to reinstate the case and to hearr and determine 

the case at the ensuing sittings. 

Application on behalf of the defendants for a 

prohibition, on the ground that the County Court 

judge had no jurisdiction to reinstate a cause after 

it has been struck out 

The plaintiff commenced an action in the County 
Court against the defendant company. The 
summons came on for hearing, and the objection 
was taken on behalf of the defendants that the 
name of plaintiff's attorney was not registered in 
the County Court book in accordance with sea 35 
of the County Court Statute. The judge held that 
the objection was a fatal one to the plaintiff's right 
to sue, and struck the case out with costs, reserv- 
ing leave to the plaintiff to move to reinstate it 
The plaintiff, in accordance with such leave, applied 
to have the case reinstated, and the judge ordered 
that the judgment should be set aside, and that the 
action be tried at the next sittings of the Court 

Mb, Goldsmith in support ; Mr. Barrett to 
oppose. 

When this cause came on for hearing before the 
judge of the County Court, at Ingle wood, on July 
24th, 1884, the objection was taken by the defend- 
ant's attorney, that the plaintiff's attorney had not 
caused his name to be entered in the roll kept by 
the registrar of that Court, as required by section 
35 of the County Court Statute 1869. The jadge, 
instead of allowing the attorney to cause his name 
to be entered in the roll, then and there, as I think 
he might have done, or calling on the plaintiff and 
allowing him, if he thought fit, to conduct his own 
case in the absence of his attorney, as the judge 
ought, in my opinion, to have done, struck out the 
cause with costs, as upon a failure of the plaintiff 
to appear, reserving leave to the plaintiff to move 
to reinstate it. Subsequently the cause was rein- 
stated by the judge upon application by summons 
in pursuance of leave reserved, the defendants 
appearing and resisting the application. The 
defendants now move for a writ of prohibition on the 
ground that the County Court has no longer juris- 
diction to hear and determine the cause. Section 
68 of the County Court Statute was not referred to 
in the argument before ma Where a plaintiff 
does not appear at the appointed time and place to 
support his claim, the proper course to take, in the 
absence of express statutory provision is to enter a 
non-suit The judge had jurisdiction to strike out 
this cause as upon a failure of the plaintiff toC 
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appear by virtue of the authority given by this 
68th section, and the same section gives to the 
judge power to order any cause so struck out to 
be reinstated if he shall think fit. I have no 
doubt that the judge had jurisdiction under this 
section to . reinstate the cause even without the 
defendant's consent implied from the reservation of 
leave to the plaintiflFto move for its reinstatement, 
and that the Court has jurisdiction to proceed, and 
hear, and determine the cause at the ensuing 
sittings. The application will be dismissed, with 
costs. 



(Before His Honor Mr. Justice Williams.) 

Goodwin v. Heanchain. Dec. 19. 
Bules of Supreme Court 1884, Order XX., r. 1 (a), 
(c) — Order XXVIL, r. 1— Appendix C, sec. Iv. 
— Instruments and Securities Statute 1864 Ifo, 
204, sec. 19, Schedule 2 — Writ specially endorsed 
— A writ endorsed in accordance with ScJiedule 
2 of the Instruments and Securities Statute, in an 
auction brought under that statute, may he taken 
to he a writ specially endorsed under the Judicor- 
ture Act. 

Motion under Order XXVII. , rule 1, on behalf of 

. the defendant, calling upon the plaintiff to show 

cause why the action should not be dismissed on 

the ground that no statement of claim had been 

delivered. 

Mr. Forlonge, in support : The action is brought 
by the indorsee and holder of a bill of exchange. 
The defendant obtained leave to appear and gave 
notice requiring the delivery of a statement of 
claim. The five weeks allowed by Order XX., rule 1 
(c), within which a statement of claim is to be 
delivered, has expired, and the defendant makes 
this application to have the action dismissed for 
want of prosecution. The writ in this action is 
endorsed in accordance with the form given in the 
Second Schedule to the Instruments and Securities 
Statute. The question is whether this endorse- 
ment can be taken to be a special endorsement 
under the Judicature Act. The case of Smith v. 
EicJiardson, 4 C. P. D. 114, decides that after a 
defendant has obtained leave to appear to an action 
under the Instruments and Securities Statute, the 
proceedings are to be governed by the procedure 
under the Judicature Act. The writ here, however, 
is a writ under the Instruments and Securities 
Statute, and the form of endorsement given under 
that Statute is very different to the form of special 
endorsement given under the Judicature Act. This 
endorsement cannot be taken to be a special endorse- 
ment, and as the time has gone by within which the 
plaintiff could deliver a statement of claim, the 
action should be dismissed with costs. 

Mr. M^Iktyre, to oppose: The plaintiff contends 
that this writ is a specially endorsed writ, and that 
no further statement of claim ought to be delivered 
under Order XX., rule 1 (a). The endorsement on 
the writ is in effect the same as the form of special 



endorsement given in Appendix 0.,sea IV., No. 4^ 
The defendant, on obtaining leave to appear, should 
have delivered his statement of defence. 

His Honor said : This is not an easy point, but 
I do n^t think I should be any clearer if I 
adjourned the consideration of it. The motion is 
made under Order XXVII., rule 1, on the ground 
that this is a case in which the plaintiff is bound 
to deliver a statement of claim within the time 
specified in Order XX., rule 1 (c), but has not done 
so. Mr. M'Intyre contends that the plaintiff is not 
bound to deliver a statement of claim, and founds 
his argument on the fact that the writ is a specially 
endorsed one. Mr. Forlonge contends that a writ, 
to be specially endorsed, must be a writ en- 
dorsed under the Judicature Act, whereas this writ 
is endorsed under the Instruments and Securi- 
ties ' Statute. There is some force in that 
argument, but I am not disposed to give effect to it. 
The only point I have to consider is whether the 
writ is specially endorsed to the effect of Appen- 
dix C, Sect. IV. I am of opinion that it is an 
endorsement under another act, can be taken to 
be a statement of claim under the Judicature Act. 
If that be so this endorsement is a statement of 
claim, and the defendant should have delivered a 
statement df defence. I dismiss the motion ; costs 
to be costs in the cause. I give the defendant 10 
days within which to deliver his statement of 
defence. 

Solicitors : For plaintiff, Sahelberg ; for defend- 
ant, F. S. Stephen, junr. 



Keg. v. Pooley, Ex parte Scarlett. Dec. 19. 
Local Government Act 1874 (No. 506), sec. 122, 
Schedule 11 — Ballot papers^ Names of candi- 
dates in alphabetical order of surnames — Ouster 
granted on the ground that the names of the 
candidates at the election were not set on the 
hallot papers in alphabetical order. 
Order nisi to oust John Pooley from the office 
of councillor of the Shire of Towong oa the 
grounds : — (1st) That the nam^s of the candidates 
at the election were not set out on the ballot 
papers in alphabetical order, as required by sec. 
122 and schedule 11 of the Local Government Act 
1874 ; (2nd) That at the said election the return- 
ing officer disallowed and rejected a certain vote 
given thereat in favour of Scarlett; (3rd) That an 
unlawful vote was recorded by means of impersona- 
tion. 

The argument was confined to the 1st ground^ 
namely, That the names of the candidates at the 
election were not set out on the ballot paper in 
alphabetical order. 

Mr. Fullerton, to show cause : It is too late 
now for Scarlett to take the objection that the 
names were not in alphabetical order. He ought 
to have objected at the time. The returning 
officer had power to postpone the election. 

Br. Madden moved the order absolute. Sea 
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122 of the Local GoTernment Act provides that 
where there is to be a contested election the return- 
ing officer shall cause ballot papers to be printed 
with the names of the candidates in full in the 
form in the Eleventh Schedule. The -Eleventh 
Schedule provides that the candidates' names shall 
be arranged in alphabetical order of surnames. The 
returning officer is merely the creature of the 
Statute, and has no powers beyond what are con- 
ferred on him by the Statute. He has no power to 
adjourn an election under circumstances of this 
kind. He has power by section 139 to adjourn an 
election only where the proceedings at an election 
are interrupted or obstructed by any riot or open 
violence. 

His Honor said : J think the objection raised is 
a good ona Section 122 provides that the ballot 
papers shall be printed in a certain form, and that 
form provides that the names of the candidates 
shall be printed in alphabetical order. This pro- 
vision seems to have been made for the purpose of 
acting as a guide to illiterate persons. I am not at 
all satisfied upon the point, but I am disposed to 
think that the objection is a good one. I, therefore, 
make the order absolute without costs. 

Solicitors: For Scarlett, TtUhill and Dickson ', 
for Pooley, Miles. 



Sittings in Banoo. 

(Before their Honors Mr. Justice Higinbotham, 

Ur. Justice Williams, and Mr. Justice Holroyd.) 

Dec. 9. 
Rbg. v. Shillinglaw, Bx pa/rte Chine. 
Beg. v. Shillinglaw, Ex parte Ah Sen. 
Sale and Use of Poisons Act 1876 (iTo. 559), sec, 3— 
Unauthorised sale oj poison — Conviction — Form 
of convictio7i — Where a statute authorising the 
infliction of a penalty is silent as to tlie mode of 
levying for the penalty distress must precede im- 
prisonment — Costs, 

Order nisi to quash convictions by justices at 
Maryborough, by which Chine and Ah Sen were 
fined 408. each, with costs, for selling a poison, 
namely, opium, they not being legally qualified 
medical practitioners, nor holding a certificate from the 
Pharmacy Board authorising them to sell poisons. 
The prosecution was instituted by Mr. H. W. 
Shillinglaw, secretary to the Pharmacy Board. In 
the conviction made by the justices, it was 
directed that if the fine was not paid forth- 
with the defendants should be sent to gaol for 14 
day& It was contended that this order was bad, 
inasmuch as the Sale and Use of Poisons Act did 
not provide for the means of enforcing the fine, and 
that, where an Act did not provide the means of 
enforcinii; a penalty a distress should in the first 
instance be levied, if the fine was not paid 
{JSx parte Fat Tack, 6 A. L. T. 37). 

Mb. Donovan moved the order absolute ; Ma. 
0. A. Stf TTH showed cause. 



It was contended for the prosecution that, though 
the convictions were bad, yet that ooata should not 
be awarded against Mr. Shillinglaw, as he was 
merely the servant of a public board. 

The Coubt held that the convictions were bad, 
and that there was no reason for depriving the 
successful parties of their costs and made 
absolute the orders to quash the convictions with 
oosta 



Dec. 9. 
Reg. v. Hutchinson, Exports Jbssell. 
Pounds Act 1874 (No. ilSJ, sees. 14, Ib—Fmees 
Statute 1874 (If'o 479^, sec. ^—Substantialfence 
— Sufficient fence — Trespass fees — The owner of 
eatUe found trespassing on enclosed Umd is liable 
to pay Prespassfees to the occupier of such kmd ^ 
enclosed with a " substantial** fence — Such fence 
need Twt be a " sufficient" fence under the Fences 
Statute 1874. 

Order nisi to prohibit the justices at Murtoa 
from enforcing an order made in a complaint 
by John Bodey against Edward Jessell for tres- 
pass fees. Nineteen head of cattle had trespassed 
on land of the complainant's, which it was alleged 
was enclosed with a substantial fence. The fence 
was a wire one, the distance from the lowest - wire 
to the ground being 21in. The justices made an 
order for the trespass rates with costs, and it was 
sought to prohibit the enforcing of this order, on 
the ground that the fence was not a substantial ona 
By the Fences Amendment Act, section 4, a "suf- 
ficient fence " meant, inter alia, a substantial wire 
fence, at least 3ft. 6in. in height, having wires 
tightly stretched, with no greater distance between 
each of the three lowest wires or the bottom wire 
and the ground than 7in, etc. It was submitted 
that this definition of a fence should be considered 
as what was meant by a substantial fence, under 
the Pounds Statute and the Land Act 1869 ; and, 
therefore, that the complainant could not recover 
trespass rates, as he could not impound the cattle. 
Mb. Hodges moved absolute the order to pro- 
hibit the enforcing of the justices' decision ; Mb. 
Hood showed cause. 

Me. Justice Higinbotham, in delivering the 
judgment of the Court, said that the Fences 
Statute and the Pounds Statute were framed for 
different purposes, and the definition of a ** suffi- 
cient fence" in the one act was not to be considered as 
defining what was a '* substantial fence ".in the other. 
The primary object of the Fences Statute was to 
give an occupier the power to compel his neighbour 
to join in erecting a fence between their lands, and 
the Legislature thought fit to describe what a 
" sufficient fence " was. In the other act^ before 
any impounding could take place, there must have 
been a '* substantial fence " erected, and it was for 
the justices to say whether it had been proved that 
there was a substantial fence or not The order 
for prohibition would^ therefore, be dhieharged. j 
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Dec. 9. 
Jie Thb Traksfsb of Land Statute, JSx parte 

Fbok. 
Transfer of land Statute 1866 (ITo. 301^, wc. 117 
—Judicatmre Act 1883 (^iV^o. 761^, *ec«. 10, 19— 
Bulea of Supreme Court 1884, Order LXIIL, r. 
2* — Cave(xt — A judge in Chambers has power to 
hea/r appUcaiions to delay dealings with lamd 
wnder the Transfer of Land Statute 1866, 
This was a summons to the registrar of titles to 
delay, dealing with a transfer of certain land at 
Nunawading pending the dispoea] of a caveat. The 
land, which consisted of 58 acres had been mort- 
gaged to the Land Mortgage Bank. There was 
some dispute between Mr. Peck and the bank as 
to the amount due on the mortgage, and Mr. 
Peck lodged a caveat against any dealing with the 
land without notice to him. The bank sold the 
and to Mr. W. Loxton and Mr. W. E. Bryson, 
and proposed to give a transfer to them under the 
Transfer of Land Statute, and notice of this was 
given to Mr. Peck The Transfer of Land Statute 
provides that ever^ caveat lodged against a pro- 
prietor shall be deemed to have lapsed upon the 
expiration of 14 days after notice given to the 
caveator that such proprietor has applied for the 
registration of a transfer or other dealing ; but if, 
bd[ore the expiration of the 14 days the caveator 
appears before a judge, and gives such undertaking 
or security, or lodges such sum in court as such 
fudge may consider sufficient to indemnify any 
person against any damage that may be sustained 
by reason of any disposition of the property being 
delayed, then and in such case the judge may 
direct the registrar to delay registering any dealing 
with the land for a further period to be specified in 
such order. In the present case an application was 
made to Mr. Justice Higinbotham, in Chambers, 
during the 14 days, but some question arose as to 
whether, under the Judicature Act, aj udge in Cham- 
bers had now power to order a delay of proceedings 
connected with a caveat. The Judicature Act, section 
10, provided that the Full Court shall hear and 
determine, vnJt&r alia, " all proceedings upon,or con- 
nected with, caveats under the Transfer of Land 
Statute," and it was contended that under this 
section the Full Court alone could deal with such 
applications. Mr. Justice Higinbotham granted an 
order to delay further dealing with the land, but 
referred the summons to the Full Court, in order 
that the question might be decided. It was sub- 
mitted for the applicant) Mr. Peck, that by section 
19 of the Judicature Act, taken in conjunction with 
order 63, rule 2, a judge in Chambers had power to 
deal with the application, otherwise, as the Full 
Court was not continuously sitting, injustice might 
be done to litigant& Section 19 enacted that ^* Pro- 
vision shall be made by rules of Court for the hear- 
ing in Melbourne at all times by a judge of the 
Court, of all such applications as may require to be 
immediately or promptly dealt with." And order 



63, rule 2, was to the effect that one of the judges 
of the Court shall be accessible for the heaiing in 
Melbourne, at all times, of all such applications as 
may require to be immediately or promptly heard. 

Mr. Box appeared for Mr. Peck ; Mr. a'Beokrtt 
for the bank. 

The Court held that the judge had power to hear 
the application to de^ay dealings with the land. An 
order was made to extend the time for delay in 
dealing with the property for one month to enable 
Mr. Peck to take proceedings to establish his claim 
to it, he to pay into Court, within five days, a sum 
of £100 to indemnify the Land Mortgage Bank 
against any damages which it might sustain in con- 
sequence of the delay. 



Bauld v. Williams. Dec. 11. 

County Cov/rt Statute 1869 (No. 345), sec. 120— 
Appeal from the County Court — Appeal Case — 
Evidence — The judge of the County Court should 
gvoe the Court of Appeal the benefit of the evidence 
he has been ahle to take in his notes, and should 
forward the exhibits which liavebeenpvl in dwring 
the hearing. 

Appeal from the County Court, Melbourne. 
Mr. Purves, Mr. Taylor, and Mr. Barritt for 
the plaintiff (appellant) ; Dr. Madden, Mr. Hood, 
and Mr. Johnston for the defendants (respondents). 
The plaintiff, James Bauld, had sued the de- 
fendants, who were the committee for some sports 
at the Agricultural Society's Grounds at Numurkah, 
for damages for malicious prosecution. He had 
bought the right to sell liquor on the ground, but 
some question arose as to whether he had a right 
to sell on a particular portion of the ground, and 
as he refused to leave the place, he was given into 
custody as a wilful trespasser. The charge against 
him was dismissed by the justices The action 
was then brought by him against the committee for 
malicious prosecution. Judge Cope nonsuited the 
plaintiff, on the ground that there was no evidence 
that the defendants did not have reasonable and 
probable cause for the prosecution, and the plaintiff 
appealed. After Mr. Purves had partly stated the 
case for the appellant, 

Mr. Justice Higinbotham said that the case 
must go back to the learned judge of the County 
Court, in order that it might be amended. The 
action was for malicious prosecution, and the 
learned judge non-suited the plaintiff, on the 
ground that he had failed to show a want of reason- 
able and probable cause for the prosecution. It 
was a very difficult question to decide in actions of 
this kind whether there was evidence of want of 
reasonable and probable cause. And in dealing 
with the case in a manner consistent with justice, 
it was necessary that all the facts should be brought 
before the Court of Appeal. In the present case 
the Court was not placed in possession of facts 
which were absolutely necessary for it before it 
could arrive at a decision. Not qm of the exhibits 
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that had been put in evidence were in the caae as 
furnished to this Ooart, although some of the 
exhibits constituted a portion of the evidence 
absolutely necessary to enable a determination 
to be arrived at as to one of the points of the 
case — namely, the state of min4 of the prosecutors, 
who preferrod the charge against the plaintiff. 
For instance, the licence under which the plaintiff 
sold liquor was not forwarded with the case. The 
Act of Parliament imposed a distinct duty on the 
judge of the County Court, who settled a cafie where 
the parties differed to, send up the evidence in a 
case of appeal. Where the parties differed, he was 
to state and sign a casa Giving full weight to the 
difficulties which a judge of the County Court had 
in taking down evidence in every caae, still it 
was his duty to give the Court of Appeal the benefit 
of the evidence he was able to take, and to accom- 
pany it with the exhibits, to enable the Court of 
Appeal to form an opinion. In this instance it was 
impossible for the Court of Appeal to decide the 
matter, as some of the evidence was sent up in a 
shape that was unintelligible. Beference was in 
places made to shorthand notes, but those notes 
were not produced. The exhibits could have been 
sent up, for the judge had power to compel the 
parties to produce the exhibits before him. Appeals 
were in some cases open to objection. They aided 
the rich litigant against the poor one ; they aided 
the litigant who was in the wrong against one who 
was in the right. But the Legislature had recog- 
nised that there were compensating advantages in 
the facts being more carefully or fully considered 
by the Court of Appeal, and in the renewed con- 
sideration given to them. But if the Court of 
Appeal was to do its duty, all the facts should be 
submitted to it in such a way that it could form 
an opinion on the merits. The case would be re- 
mitted to the judge to be amended. 

Br. Madden said that the judge, in settling the 
case had directed that the exhibits should be in- 
serted, and it was the fault of the appellant that 
they had not been attached. 

Mb. Justice Holbotd : The Act of Parliament 
imposes on the judge the duty of settling the case, 
and he ought not to throw it upon anyone elsa 

Mr. Barrett said that it was not the fault of 
the appellant that the exhibits were not forwarded 
with the case. 

An order was then made remitting the case to 
the judge of the County Court to be amended. 

Beo. ▼. Mart Martin. Dea 11. 
Judteahire At^ 1874 (iiTo. 502), see, 20-^1 priaoner 
eammUied by jiufUces to take his trial wpon 
evidenee showing a prima facie eoue agadnst him 
on a partictila/r charge can be presented against 
by the Attorney-General in the Supreme Court on 
a different charge — The proceedings provided /or 
in the Juitioes of the Peace StattUe for the comr 
miltmenJt <^ prisoners were, designed /or the 



purpose of scouring the aUendanee of the person 

charged vnth the offence at the Court where he is 

to be tried. 

Special case stated by Mr. Justice Williams on 
the trial of Mary Martin, for making a false state- 
ment for the purpose of the same being entered in 
a register of deatha The case stated \—'^ The 
prisoner was tried before me, at the last sittings of 
the Supreme Court, in its criminal jurisdiction, on 
a presentment charging her, under the 33rd section 
of the Begistration of Births, Deaths, and 
Marriages Statute 1865, with having wilfully made, . 
for the purpose of being insetted in a register of 
deaths, a certain statement concerning the death of 
Ethel Mary Gresham — that is to say, a false state- 
ment that the name of the mother of the said child 
was Celia Qresham. The information against the 
prisoner in the Court below, and on - which the 
prisoner was committed for trial by the justices, 
was for having committed* an offence under the 
saime section in having wilfully made, for the 
purpose of insertion in the register of deaths, a 
false statement as to the name of the said Ethel 
Mary Gresham, and otherwise as to the particulars 
required on the registration of the said deatL 
Counsel for the prisoner objected that the prisoner 
could net be presented against in the 
Supreme Court on a charge different from that 
on which she had been committed by the justices 
to take her trial. I agreed to state a special 
case for the prisoner upon the point so raised. 
The jury found the prisoner guilty of the offence 
charged in the presentment, and I sentenced her to 
pay a fine of £5 to Her Majesty, and to be 
imprisoned till the fine be paid, but respited 
execution of the sentence until after the determina- 
tion by their Honors the judges of the Supreme 
Court to this special case. The question for the 
consideration of and determination by their 
Honors the judges of the Supreme Court is, 
whether the objection raised by the counsel for the 
prisdber to the presentment is a good and valid 
objection or not." 

Mr. Fishse appeared for the prisoner; Mr. 
Chomley for the Crown. 

It was contended by Mr. Fisher that, as the 
prisoner was committed for trial for one offence, 
she ought not to be put on her trial for another 
offenca It was unfair to the defendant that when 
she was committed on one charge she should be 
asked to meet another. 

Mr. Chomlet said that no injustice had been 
done, as the defendant ought to have known that 
any charge that was disclosed by the evidence 
before the justices could be preferred against her 
in the Supreme Court By the Judicature Act of 
1874, sec. 18, it was provided that all treasons and 
misprisons of treason shall be prosecuted by in- 
dictment only, and all other indictable offences 
may be prosecuted by indictment or presentment, 
or, where a coroner has jurisdiction, by jn^uisition. 
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In this case the Attorney-General had made a 
presentment against the defendant, and there was 
nothing in the act to limit bis authority to make 
presentments on charges investigated before 
justices. 

Mb. Justice Higinbotham, in delivering the 
judgment of the Court, said that the case raised 
a simple question of law, whether a prisoner com- 
mitted by justices to take his trial upon evidence 
showing a prima facie case against him on a 
particular charge could be presented against by the 
Attorney-General in this Court on a different 
charge. He did not remember that the question 
had ever been raised in this simple form till now. 
It was never doubted that the Attorney- General, as 
representing the Crown, had the power to bring be- 
fore the Court any charge against any person against 
whom he hsd power to make a presentment. By 
section 20 of the Judicature Act, No. 502, it was 
provided that, "subject to the provisions herein 
contained, it shall be lawful for Her Majesty's 
Attorney-General or Solicitor- General for Victoria, 
OP for any prosecutor for the Queen, in 
the name of a law officer, to make presentment at 
the Central Criminal Court, or at any Court of 
assizes or general sessions of the peade, of any person' 
for any indictable offence cognisable by such Courts 
respectively, and every such presentment . . . 
shall be as good and of the same force, strength, 
and effect in the law as if the same had been pre- 
sented and found by the oaths of 12 men" — that is, 
as if a presentment had been found* by a grand 
jury. There was no limitation of the powers of 
the Attorney-General in that section. There was 
no limitation in the statute in relation to the com- 
mitment of prisoners upon charges for indictable 
offence& The proceedings provided for in the 
Justices of the Peace Statute for the commitment 
of prisoners were designed for the purpose of secur- 
ing the attendance of the person charged with the 
offence at the Court where he was to be tried. The 
attendance must be secured either by committing 
the person charged to custody till his trial took 
place, or by requiring him to give bail to appear. 
The commitment was necessary to secure his attend- 
ance at the trial. But there was nothing in these 
provisions to interfere with the right of the law 
officers of the Crown to prefer a charge other than 
the one for which the accused had been committed. 
There was no reason for the limitation. There was 
no limitation on a grand jury on a bill before 
them. All they had to ascertain was whether 
A prima facie case had been established. They 
did not decide on the guilt of the person 
charged, but only whether there was a prima 
facie case against him, and in like manner the 
Attorney-General had power to make a present- 
ment charging an indictable offence. There was 
no possibility of any injustice being done in any 
given case by a person being put on trial for a 
different offence from that for which he has com- 



mitted by the justices. It was not conceivable that 
the Crown would attempt to do any injustice, but 
if any such attempt was made, the Court had power 
to prevent it, and would, if necessary, postpone a 
triad after the evidence for the Crown had been 
given to enable a prisoner to answer the charge ; 
or if there were two different charges in a present- 
ment, make the Crown elect on which of them it 
would proceed. 
Conviction affirmed. 



Dec. 12. 
The Pbbsident, kc, of the Shiee of Wabr- 

NAMB00& y. Raw. 
Local Government Act 1874 (iTo. ) sec 263— 

Bates — A person occupying a portion of a 

building which is not a rateable property is not 

liable to pay rcUes, 

This was a special case stated by way of appeal 
from a decision of the justices at Warmambool 
making an order against the defendant for pay- 
ment of rates on property, part of which was 
occupied by the defendant It. was contended for 
the defendant that he could not be required to pay 
the rates, inasmuch as the property formed part of 
school buildings, and was vested in the Minister of 
Education, and was, therefore, exempt from 
being rated. 

Mb. Box appeared for the appellant; Mb. 
HoDOES for the respondent. 

Mb. Justice H^ginbothah, in giving judgment, 
said : Appeal from the decision of justices, by 
which the defendant was adjudged liable to pay rates. 
The defendant was rated in respect of a building 
vested in the Minister of Public Instruction, 
a portion of which was occupied by the de- 
fendant. The objection was taken that this 
building was not rateable property, being 
within the exceptions enumerated in section 253 
of the Local Government Act 1874, and that the 
defendant was, therefore, not liable to be rated by 
virtue of his occupation of it. I think that the 
objection is a good one. The jurisdiction for the 
recovery of municipal rates is created by section 
285, which defines the cases in which, and the 
modes by which rates may be recovered by the 
council. Questions like that raised in the present 
appeal must be decided by the terms of the Victorian 
Act of Parliament. English decisions under the 
English Acts of Parliament relating to poor rates 
afford us little assistance. Objections founded on 
the invalidity or badness of the rate as a whole, or 
in respect to any part thereof, are unavailing by the 
express language of section 285 to prevent the re- . 
coveiy of the rates. The section confers power to 
recover rates only in the case where a person rated 
under the provisions of the act fails to pay them 
when due from him for the space of li days after 
demand in writing by the council or their authorised 
collector. Objections founded on non-compliance 
with these conditions of liability are, of coarse. 
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availabla It is only a person rated under the provi- 
sions of this Act from whom rates are in any case 
recoverable ; and rates are payable under the Act 
by persons in the character either of occapiers or of 
owners of rateable property. If an inhabitant of a 
shire is not an occupier, or if the property which 
he does oocapy is not rateable property, he is not a 
person liable to be rated, and he is not in law 
'< rated under the provisions of this Act," so as to 
be liable in proceedings brought against him for the 
recovery of rates. But in order to be exempt he 
must be a person who is not liable to be rated at 
all {HeUer v. The Ma/yor of Essendon, 5 A. J. B., 
165); or the property occupied by him must be 
property no part of which is rateable property 
(Carlisle Compcmy v. The MayoVy d&c, of Scmdr 
hwrsty 5 A. J. R., 14) The building in respect of 
which it was sought to make the defendant in this 
ease liable was not rateable property, and the ob- 
jection, therefore, was one which the defendant, in 
my opinion, could raise in answer to the claim by 
the eoundl The appeal will be allowed. 

Mb. Justice Williams and Mb. JusncB Hol- 
BOTD concurred. 



IN CHAMBERS. 
(Before His Honor Mr. Justice Higinbotham.) 
Skinmeb v. M'Kbnzib and Abotheb. 
Rulea of Supreme Court 1884, Order XXV,, r, 4— 
Doctrine of merger, when it applies — T?ie 
doctrine of merger does not apply where the 
parties have expressed their intension thai the 
simple corUra>ct shall not be merged, i/n the higher 
security — Order of judge giving leave to appear 
and d^end an action on a promissory note set aside 
on the grownd thai leave was obtained by a/n 
incorrect statement of facts. 
Application under Order XXY., r. 4, on behalf 
of the plaintiff for an order that an order made 
herein on the 14th November by His Honor Mr. 
Justice Higinbotham, granting leave to the defend- 
ants to appear and defend this action and all sub- 
sequent proceedings be set aside ; . or that the 
plaintiff's 1^11 of costs be delivered and taxed, or 
for such other order as the circumstances of the 
case may require. 

Mb. SKiNNEBfor the plaintiff; Mb. Potts for 
defendants. 
The facts of the case appear from the judgment. 
His HoNOB : This action was brought to recover 
£61 16& 6d. balance remaining unpaid of a promis- 
sory note for £80 made by the defendants in favor of 
the plaintiff, on June 11, 1884, for costs claimed by 
the plaintiff for professional services rendered in con- 
nection with the sequestration and the release from 
sequestration of the defendants' estate, one half of 
the amount being for costs already taxed. I 
granted an application for leave to appear and 
defend the action upon an affidavit alleging that 
the plaintiff admitted that he had received 
£58 15s. 6d.| and that the defendants had, 



previously to the making of the promissory note 
paid him the sum of £23, amounting together to 
more than the whole amount of the note. This 
was an entire misrepresentation of the facts of the 
case, as they now appear. By a deed dated June 12 
the day after the date of the promissory note, 
the defendants assigned to the plaintiff their book 
debts as a collateral security for the sum due at 
foot of the promissory note, and authorised him to 
collect the debts and to deduct his law charges from 
the amount collected. The total amount colleeted 
in pursuance of this authority was £f8 15b. 6d.| 
leaving, after a deduction of £3^ 13b. 6d. for law 
charges of collection, a balance of £19 2s. The 
plaintiff deducted this from £80 18s. ftd, the 
amount of the note and interest, and now sues for 
the balance. In answer to the present application 
it has been contended that the promiasory note 
made on June 11 was merged in the deed of June 
12, and that the plaintiff^ action consequently was 
misconceived. If there has been a merger, the 
merger might be, and must be pleaded. But it 
would not be true that the promissory note had 
been given without consideration, as is alleged in 
the statement of defenca But has there 
been » merger? The doctrine of merger 
is based upon a doctrine of policy of 
the Common Law that there shall not be two 
subsisting remedies, one upon a covenant, and 
another upon a simple contract by the same person, 
against the same person, for the same amount ; and 
that a simple contract security is in such cases 
extinguished by the specialty security given either 
as satisfaction or as security for the original debt 
whenever the latter creates a remedy co-extensive 
with that created by the former. It is true that the 
specialty security operates as a merger indepen- 
dently of the intention of the parties where the 
parties express no distinct intention, but it does 
not so operate where the parties have expressed 
their intention that the specialty security shall not 
have that effect, and that the simple contract shall 
not be merged in the higher security. See the case 
of Synnot v. Parkinson, 4 V. L. R (L), p. 521, 
explaining and applying the proper limitation to an 
ambiguous dictum of Maule, J., in Price v, MouUon^ 
10 C. B., p. 56. I think that the parties to this 
deed have sufficiently expressed their intention that 
the promissory note made on the previous day 
should have a continued operation, and should not 
be merged in the deed. This appears from the 
different andnot necessarily co-extensive remedy pro- 
vided by the deed» and also from the recital that the 
deed shall be *' collateral security" for the payment, 
not of the costs which are not mentioned in the 
deed, but o£the promiBSory note upon which the 
defendants are stated by the deed to be indebtod 
to the plaintiff. I think, therefore, that the 
defendants are liable on this promissory note. My 
order of November 14th, giving leave to appearand 
defend, and all subsequent proceedmgswill be set 
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aside^and as the defendants obtained leave to appear 
by an incorrect statement of the facts, the costs of 
and occasioned by this application must by paid by 
them. I certify for counsel. 

This order is made subject and without prejudice 
to the defendants making application for delivery 
of a bill or bills of costs and for taxation. I reserve 
leave to them to do so if they can show grounds 
for the application. 

Solicitors : For plaintiff, Fa/rmer ; for defendants, 

PoU8. 

Mbndell y. M'Lay. Jan. 27. 

Instrum&nJta and Securities (Bille of Sale) StahUe 
1876 (iTo. 557), sec. IQ— Contract of Sale— 
Affidavit — ChaUels retained hy the vendor under 
a contract of letting and h/iring after having 
disposed of the chattels under a contract of sale — 
The affidavit required by sec, 16 of Act No, 557, 
mnist give a description of the residence and 
occupation of the pv/rchcbser — The description 
of the residence and occupation of his agent or 
attorney is not sufficient. 

The plaintiff in this action had obtained judgment 
against the defendant, and had issued execution. 
The sheriff, in pursuance of the execution, had 
seized a threshing machine and a steam-engine 
which were in the possession of the defendant, and 
which he proposed to sell to satisfy the judgment. 
A claim to these properties was made by Messrs. 
John Kyd and James M'llwrick, under a contract 
of sale made by M*Lay to them in August, 1881, 
in payment of a debt due to them of £1 10. Messrs. 
Kyd and M*Ilwriok, after the sale to them, let the 
properties to M'Lay, and they had since been in his 
possession. In consequence of the claim made by 
Messrs Kyd and M*Ilwrick, that they were entitled 
to the property, the sheriff obtained an interpleader 
summons in order that it might be determined 
whether the goods belonged to Messrs. Kyd and 
M'llwrick, or whether they could be seized by the 
creditors of M'Lay. The objection made to the 
claim of Messrs. Kyd and M*Ilwrick was that the 
residence of Mr. Kyd was not stated in the con- 
tract of sale and in the contract of letting and 
hiring, as required by the Bills of Sale and Amend- 
ment Act 1876. 

His Honor gave the following judgment : 
Interpleader summons by sheriff The parties agreed 
to leave the question of the title to the property in 
dispute to my decision. The property seized, which 
consisted of a threshing-machine and a steam-engine, 
was claimed by the claimants, Messrs. John Kyd 
and James M'llwrick, under a contract of sale 
executed by the execution debtor, John M'Lay, 
on 8th August, 1881, in payment and satisfac- 
tion of a debt of £110, then due by him to the 
claimants. The bona fides of the transaction has 
not been questioned. The property, which is stated 
in the contract to be then in the occupation of the 
vendor, was let to him by the purchasers by a 
contract of letting or hiring bearing the same date. 



Both contracts were signed by M'Lay and 
M*Ilwrick in person, and by Kyd by his attorney, 
John Mackie. As possession was retained by the 
vendor, it was necessary, to prevent the sale being 
void, that both contracts should be in writing and 
filed in the manner provided by Act No. 557, sec- 
tions 15 and 16. The latter section requires that 
there should be filed together with the contracts an 
affidavit of the time at which the same were 
respectively signed by the vendor and the purchaser, 
and a description of the residence and occupation 
of the vendor and purchaser — not, as in the case of 
a bill of sale, of the residence and occupation of 
the person making or giving the same only. The 
language of the Act of Parliament is distinct, and 
precludes the consideration of the relative import- 
ance of exacting compliance with its provisions 
from the vendor and the purchaser respectively. 
In the contract of sale John Kyd is described as 
''of Newstead, in the said colony," but in the 
affidavit it is stated that he was at the time of the 
execution of the contracts, '' and still is, absent 
from Victoria." The " description of the residence " 
required by the law is the residence of the purchaser, 
and not the residence of his agent or attorney. 
Here the residence of one of the two purchasers, 
both at the time of signing the contracts and of 
filing the affidavit, is not given. The defect is, in 
my opinion, a fatal one, and I am compelled, reluct- 
antly, to hold that this sale by the execution debtor 
to the claimants was void, and to disallow their 
claim. I order that the sheriff proceed to sell, and 
that he hand over the proceeds, deducting pound- 
age fees, to the execution creditor, and that the 
claimant pay to the sheriff his fees and expenses as 
from 20th January to this date, together with three 
guineas costs, and three guineas costs to the execu- 
tion creditor. 



M'Leak v. Knipe. Feb. 2, 6. 

Rules of Supreme Court 1884, Order XIV,,rule 1— 

Scale of costs fixedSuch costs as fixed irhclude 

costs of the jildgmenty but not those of counsel. 

Application under Order XIV., rule 1, for liberty 
to enter final judgment. 

Mr. Braham for the plaintiff; Ma. Isaacs for 
the defendant. 

His Honor ordered that final judgment should 
be entered, but on the consent of both parties, 
reserved the question of costa His Honor, after 
consideration, said : This was an action in which I 
made an order for final judgment under Order 
XIY., reserving the question of costs. The 
solicitors of both sides agreed to confer as to the 
amount of these costs, and I have been furnished 
with an estimate which both parties agree is a 
reasonable amount I have had it examined by 
the taxing master because it may be convenient for 
the purpose of practice hereafter, that a certain 
amount should be fixed, and I find that the 
amount which the parties have agreed upon is very 
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near to that which, upon taxation, would be found 
to be the proper amount. I now fix the costs of 
this action, which comes under the higher scale, at 
£13 19s. 4d., being the costs of attending and 
signing judgment I will adopt the following 
scale in future in all applications under Order 
XIY. for entering final ju<4;meiit:— * 

Oosts on the Higher Soala — In to?m cases, 
£13 196. 4d ; in agency cases, £16 9& 

Oosts on the Lower Scale. — In town cases, 
£9 lis. 2d. I in agency cases, £11 Ss. 2d. 

All Ijiese amounts will include the costs of the 
judgment, but do not include the costs of counsel. 

Solicitors : Pof plaintiff, Braham and Pirani ; 
for defendant, God/ret/ and Bullen. 

Thohson y. The Tasmania^ Pi be Insubanoe 
OoMPANY. Feb. 5, 9. 

The Common Law Procedure Statute 1865 (iV^o. 
274), sec. 266 — Agreement ' to refer^Stayvng 
proceedi/ngs in action in policy of insurance 
iintil after arhUraiion'^ Materials ofappUccOion 
insufficient --Tfffo conditions essential to juris- 
diction of Court to grarU order to stay proceed- 
ingsy tlie Court or a jtuige must be satisjied{l) 
that no sufficient reason exists for nonrreferenoe 
to arbitration; and (2) that the defendant toas, 
at the time of bringing action^ and continued to 
bCy willing to join and concur in aU acts necessary 
and proper for causing such matters to be 
decided by arlniration—The burthen of proof 
of both conditions rests with defendant. 
Application by defendants under section 266 of 
the Common Law Procedure Statute 1865, to 
stay proceedings in an action upon a policy of fire 
insurance in a sum of £250. 

The action was brought by the plaintiff as the 
assignee of the policy. The policy contained a 
condition ** that in case any difference shall arise 
between the office and the insured touching any 
loss or damage, such difference shall be submitted 
to the judgment and determination of arbitrators 
indifferently chosen, whose award in writing shall 
be conchisiye and binding on all the partiea" The 
defendants now sought to have the action stayed 
until the matter had been referred to arbitration. 

Mr. Isaacs in support of the application ; Mr. 
Oampbsll to oppose. 

His Hokor said : Application by defendant 
under section 266 of the Oommon Law Procedure 
Statute 1865, to stay proceedings in an action upon 
a policy of insurance against fire in the sum of 
£250. It was held by the Supreme Court, in 
FarreU v. Imperial Insurance Company , 10 V. L. R. 
(L.), p. 116, that the Court or a judge has no 
power under the words of this section " on such 
terms as to (;oats and otherwise as to such Court or 
judge may seem fit" to include in the order staying 
proceedings an order as to the costs of the arbitra- 
titm. I dissent, with deference, from that decision, 
but I am bound by it. . {( renders it all the mor6 



necessary to consider with care the circumstances of ' 
each case that is presented to the Court or judge 
for the purpose of determining whether the applica- 
tion is one that ought to be granted at alL Prior 
to this enactment a stipulation in a contract to 
refer any difference that should arise to arbitra- 
tion, although it was not nugatory, and would 
be the foundation of an action (Livingston v. 
RalU, 5 B. & B., p. 132; 24 L J. Q. B., p. 269) 
could not be set up as a defence t9 an action 
brought on the contract except in the particular 
case where it was stipulated that the ascertain- 
ment by arbitration of the amount to be reeorered 
should be a condition precedent to the ria^h^i 
to bring the action (Scott v. Avery, 8 Ex., p. 487, 
and see per Parke, B., at p. 406.) Since this 
enactment in section 266 became law, if parties 
choose to determine that they will have a domestic 
forum instead of resorting to courts of justice, a 
prima facie duty is cast upon courts and judges to 
act upon such an agreement (per Lord Selborne, 
K 0., in WiUesford v. Watson, 8 Oh. App., at p. 
480). But the exercise of the jurist i:tioD under 
this section is a matter of judicial discretion (Wieh- 
ham V, Harding, 28 L. J. Ex., p. 215), and before 
acting upon such an agreement the Court or the 
judge must be satisfied, first that no sufficient 
reason exiBts why the matters in difference cannot 
be or ought not to be referred to arbitration accord- 
ing to such agreement, and secondly, that the, 
defendant was at the time of the bringing of the 
action, and continued to be, willing to join and 
concur in all acts necessary and proper for causing 
such matters to be decided by arbitration. These 
two conditions are essential conditions to the juris- 
diction for an order to stay proceedings (Martin v. * 
Board of Land and Works, 5 V. L R. (L), p. 117). 
The burthen of proving both of them to the satis- 
faction of a Court or judge rests in all cases upon 
the defendant The evidence required to show that 
no sufficient reason exists why the differences ought 
not to be referred to arbitration must vary in 
character and amount in each case. In an action 
like the present, where thf) plaintiff sues upon a 
policy of insurance, Uie evidence, in my opinion, 
should be distinct and strong. The contract of 
insurance is a contract v^ferrimce fdei in regard to 
both paities. If the insured has fulfilled his part 
of the contract, the insurer is bound promptly to 
make good the loss when loss has been incurred. 
A condition to refer differences touching loss or 
damage to arbitration, if applied by the insurer in 
strict good faith and without any unnecessary 
delay, may provide a convenient, speedy, and in- 
expensive means of settling such questiona It is ' 
capable, however, of being applied in bad faith, 
and may be readily made the means of delaying, 
or reducing, and even defeating a just claim. I^ > 
think that the Court or a judge should require to 
be satisfied that the application is not made by the 
defendant for the purpose of delaying the plaintiff 
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or compelling him to abate the amount of his claim. 
The actual amount of the loss as estimated by the 
defendant, the existence of other defences, if the 
defendant relies on others besides the question of 
the amount of damage, offers of settlement, if any 
have been made, and the times when they were 
mado— these are some of the facts which, in my 
opinion, should be brought before the judge. In 
determining whether the matters in difference 
ought or ought not to be referred to arbitration, 
the judge should also know what all those matters 
are, and in addition I think that evidence should 
be submitted to satisfy him that the defendant 
is influenced in seeking arbitration by a 
bona fde desire to fulfil the special obli- 
gations imposed upon him by this contract, 
or at all erents that he is not invoking the aid of 
the Court for the purpose of delaying and thereby 
oppressing the plaintiff. The terms of the agree- 
ment to refer in this case are as follow : — '^ And in 
case any difference shall arise between the office and 
the insured touching any loss or damage, such 
difference shall be submitted to the judgment and 
determination of arbitrators indifferenUy chosen, 
whose award in writing shall be conclusive, and 
binding on all parties." I am not satisfied in this 
case that no sufficient reason exists why the matter 
or matters in difference between the parties ought 
not to be referred to arbitration, or, which is nearly 
the same thing, I am not satisfied that sufficient 
reason exists why the matter or matters in differ- 
ence ought to be so referred. The fire took place 
so far back as about May 3, 1884, and within a 
week afterwards the defendant company was in- 
formed, by an expert who was employed, that the 
loss did not exceed £40. The plaintiff's title to the 
policy by assignment dates from May 17, 1884. 
But no offer is stated to have been made to him, 
down to the present time, of the amount of loss 
admitted, although no fraud is suspected by the 
defendant Neither does it appear that the defendant 
company is not relying on other defences besides 
the alleged excess in the amount of damage 
claimed. Under this condition all differences 
touching the loss or damage may be referred. The 
circumstances would be peculiar that would justify 
the sending one or some only of such differences to 
arbitration^ leaving others to be dealt with in a 
Gourt of law with the result of further delay to the 
plaintiff. The materials on which this application 
has been made are insufficient. I refuse the order 
applied for to stay proceedings, with costs. 

Solicitors : For plaintiff, Dames and Campbell; 
for defendants, Blake and RiggaU, 



CoAD V. Mayor op St. Arnaud. Feb. 7. 
Cwmiy Court Statute 1869 (No, 345^, aec. 43— 
Form of summons <vnd of the order following 
the sumTnons to he observed vn applications to 
remit actions under sec, 43 oft?ie Coimty Court 
Stat^Ue, 



Application under section 43 of the County 
Court Statute 1869 (No. 345), for the remission of 
an action to the County Court 

Mr. Barrett in support. 

His Honor said : A question has arisen as to 
the form of the summons and of the order following 
the summons which ought to be observed in 
applications of this natura I think it follows as a 
consequence from the decision of Mr. Justice 
Williams, in Taylor v. PoH, 6 A. L. T. 129, that 
the following are the proper forms to be used : — 

FORM OF SUHMONS. 

Let all parties concerned attend the judge in 

Chambers on , at the hearing of an application 

on the part of the defendant for an order that unless 
the plaintiff shall, within ■ days give full 

security for the defendant's costs, to the satisfaction 
of the prothonotary of this honorable Court, or 
satisfy the said judge that he has a cause of action 
fit to be prosecuted in the Supreme Court All 
proceedings in this action be stayed, or that this 
action be remitted for trial before the County Court 
at 

FORK OF ORDKR. 

Upon hearing, etc., and upon reading, eta It is 

ordered that, unless the plaintiff within days 

give full security for the defendant's costs to the 
satisfaction of the Prothonotary of the Supreme 
Court, or satisfy a judge of the Supreme Court 
that he has a cause of action fit to be prosecuted in 
the said Court, this cause be remitted for trial before 
the County Court, holden at — — — [such direction 
as to costs as may have been ordered]. A form of 
order in applications of this kind is given in 
Appendix K., No. 45, to the rules. There is a mis- 
print in the marginal note to the section under 
which these applications are made ; and the form 
given does not contain the words " or satisfy a 
judge of the Supreme Court that he has a cause of 
action fit to be prosecuted in the Supreme Court" 
I think these words ought to be inserted, for if 
they are not so inserted the plaintiff would have no 
notice of the facts of his having an opportunity to 
satisfy a judge that the action was one which was 
a fit one for the Supreme Court 



Vail v. Gilmour. Feb. 7 

Rv^s oj the Supreme Court 1884, Order XIX, ^ rule 

6 — Appendix C, sec, VI,, Nos, 13 and 14 — 

Pa/rticuXars — Striking out an amendment of 

reply — Misrepresentation and fraud alleged — 

Rule 6 of Order XIX, is imperative as to the 

insertion of particulars when fraud and mis- 

representcUion are alleged. 

Application on behalf of the defendant calling 

upon the plaintiff to show cause why the second 

paragraph of the reply to the amended statement 

of defence in this action should not be struck out 

or amended by stating the particulars of the alleged 

misrepresentations and fraud. 

Mr. Hopges in support : To an action on a 
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breach of contract the defendant has pleaded, 
amongst other things, that a deed was executed 
by the plaintiff in favoar of the defendant. To 
this the plaintiff has replied that the deed referred 
to relied upon and mentioned, was obtained by the 
" misrepresentations and fraud" of the defendant, 
without setting out any particulars of the fraud or 
misrepresentation. Order XIX., rule 6, provides 
that in all cases in which the party pleading relies 
upon a misrepresentation, fraud, &c., particulars 
shall be stated in the pleading. The forms given 
in Appendix C, Section VL,No8. 13 and 14, further 
show that particulars are necessary. If such par- 
ticulars are not given the defendant would not be 
prepared to meet the charges. 

Mr, Fullsrtox, to oppose: The reply is suffi- 
cient. The action is brought by a principal against 
his agent, so that the defendant knows all the cir- 
cumstances of the casa Fraud is a matter of 
evidenca It would be almost impossible to set 
out a fraud. Order XIX., rule 22, provides that 
wherever it is material to allege fraudulent inten- 
tion it shall be sufficient to allege the same as a 
fact without setting out the circumstances from 
which the same is to be inferred. The defendant 
has had the sole control of the plaintiffs business. 
The defendant bought this business from the plain- 
tiff. Many representations were made which can- 
not be set out now. Particulars are not necessary 
where the facts are known to both parties. 

His Honob said: I think rule 6 of Order 
XIX. is imperative. It requires that the plaintiff 
should have stated in his reply the particulars of 
the misrepresentations and fraud which he alleges 
were committed. The question for the jury will 
be whether particular statements made by the 
defendant to the plaintiff were false and fraudulent. 
As the plaintiff will have to be prepared to prove 
at the trial that these statements were false and 
fraudulent I do not see that he should have any 
difficulty in giving particulars of such statements 
now. If particulars are not given the defendant 
cannot tell what statements the plaintiff relies upon 
as being false, and thus the plaintiff would have an 
unfair advantage at the trial. The fact of the 
parties having stood in the relation of principal 
and agent would not effect the position of the 
parties. I allow the summons with costs, the 
plaintiff to have eight days to amend his reply; the 
defendant to have eight days to reply. I fix the costs 
by consent at three guineas, and certify for counsel. 
Solicitors : For plaintiff, Miles ; for defendant, 
Farmer^ DcN-vaU, and Roberts, 



PRACTICE COURT. 
(Before His Honor Mr. Justice Higinbotham.) 

Jan. 27. 

Reg. v. Alley, Exparte M'Quekn. 

Trade Ma/rks Statute 1864 (No. 221), sec. 4— 

Justices of the Peace (Prohibition) Act 1877 (No. 

571), sec. i^^AmendmerU of Informalities Act 



1884 (No. 810), see. e—Prohibition-'Conviction 

— The Justices wnder sec. 4 of Act No. 221 have 

no power to order vmprisonTnent in d^auU of 

distress <is a meanfis of enforcim^ payment of the 

fme — An order so drawn up can be amended 

rnider sec. 6 of Act No. SlO—The ruie that costs 

should not be awa/rded against justices for errors 

committed in the discharge of their duties cannot 

be adhered to in fiUure cases if justices do not 

mforce care and attention on the Clerks of Petty 

Sessions in drawing up the m/emoramdwm, or 

minute of their decisions. 

Application for a rule nisi for a prohibition. 

The applicant, George M'Queen, was convicted 

before justices of the peace on two charges brought 

under the 4th section of the Trade Marks Statute 

1864, in the one case for placing spirits in a bottle 

hearing the trade mark of I. F. Martell and Oa, 

and in the other for placing liquor in bottles 

bearing the trade mark of I. B. Kuyper and Son, 

with intent to defraud. In each case M'Queeu 

was fined £100 to be levied by distress, in de&ult 

of distress 12 months' imprisonment, the liquor 

seized to be forfeited. 

Sib Bbtan O'Loohlen, in support of the 
application. 

His Honor said : Application on notice irregular 
in form, and apparently intended for the informan[t, 
was made to the Court on Friday last in these two 
cases for a writ of prohibition, or an order to quash 
two convictions, under Act No. 571, section 4. The 
applicant, George McQueen, was convicted before 
justices of the peace on two charges brought under 
the 4th section of the Trade Marks Statute 1864, 
for placing spirits in a bottle bearing the trade 
mark, in the one case, of Martell and Co., and in 
the other case of Kuyper and Son, with intent to 
defraud. The minute of each conviction is verified 
by affidavit, and in form as well as in substance it 
exhibits want of care in preparation. It purports 
to be a •* copy of minute of order," not " con- 
viction," and it states, after reciting the charge, 
that there was an ** order made for fine of £100, 
and with three guineas for costs to be levied by 
distress, in default of distress 12 months' imprison* 
ment, liquor seized to be forfeited." This 
conviction is clearly bad. The 4th section 
of the Trade Marks Statute 1864, enacts the 
alternative punishment of a fine not exceeding 
£100, or imprisonment with or without hard labor 
for a period not exceeding 12 months, with for- 
feiture of the article. It does not authorise imprison- 
ment in default of distress as a means of enforcing 
payment of the fine, and as the general procedure 
sections of the Justices of the Peace Statute 1865, 
do not provide imprisonment as a remedy for non- 
payment, as was held by the Supreme Court in 
Reg. V. M^Cormacky ex parte M^Monigh^ and 
other cases last November (see AustrdUa/n Loao 
Timesy vol. 6, No. 125, p. 105), the justices had no 
jurisdiction to award imprisonment except as a 
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4iiiliiicc lUcemative puBishmeut. It was oontended 
' by Sir Bryati O'Logblen thai this defeot of j aria- 
diction diacloeed by the minute of the conviction 
' waa not a ** defect in form or substance" within the 
6ik section of the Amendment of Informalities Act 
1^84, No, 810^ which, it was argued, only applied 
tii^asesof valid conviction drawn up with material 
'.or £oi Dial omissions, but wherein the justices had 
' JMrihdictiOD, and that this conviction could not, 
therefore, be amended/ If, however, the section be 
fo limited, the power of amendment which it con- 
ittinB oonld not be exercised in any case of prohibi- 
lion, which lies where there is a want of jurisdic- 
tion, or in many cases oicertiorcm, to all of which 
the section is expressly intended to apply. I am 
of opinion that this conviction .is, in its present 
form, bad for a defect in substance^ and that it can 
be amended either under this section of the Act No. 
810, or under Rule 12 of Order 29, which is 
applied to prooeedings in prohibition by Order 68, 
rule 2 (a). It was further contended that as the 
conviction had not been drawn up, the minute 
could not be amended at this stage. The object of 
requiring the memorandum or minute is not merely 
to allow an application for prohibition to be founded 
upon it^ but to enable the Court to amend the con- 
viction, if it be erroneously drawn (He Leuds, 6 
' W. W. A a'B. (L.), 1). If the minute is not suffi- 
cient for both purposes, it is not sufficient for either. 
Another objection was taken to both convictions, 
namely, that the evidence did not disclose any 
inte^tion to defraud. This, and a further objection , 
to the first conviction that the trade mark of Martell 
and Ca was not on the bottle produced to the 
justices, raised questions for the decision of the 
justices, and do not furnish grounds for the present 
application. I order that the conviction be amended 
. by striking out from the memorandum or minute 
so much of it as directs 12 months' imprisonment 
in default of distress. Costs, three guineas, to be 

Cic) by the informant to the applicant, George 
'Queen. The amendment being made, the appli- 
cation for a prohibition or an order to quash is 
refused. It is a reasonable and most proper rule 
of practice that costs should not be awarded against 
justices for errors committed in the discharge of 
their often difficult duties. I will not depart from 
this rule in the present case, which is, I believe, the 
first of the kind that has occurred since the decision 
of the Court in Eeg. v. M^Cormack expmie 
M^Monigle. But the rule cannot be adhered to in 
future cases if justices continue to disregard that 
decision, and do not enforce care and attention on 
th^ clerks of petty sessions in drawing up the 
memorandum or minute of their decisions. In the 
great majority of convictions and orders made by 
justices, imprisonment as a means, in default of 
distress, of enforcing payment of a fine or penalty, 
. or of a sum of money ordered to be paid, is, in the 
present state of the law, Illegal, and it is the clear 
duty ' of justices, by using due diligence and 



attention, to spare defesdants the necessity of 
coming to this Court to save themselves from suffer- 
ing an illegal infliction. 

Reg. v. Tremaine. Feb. 4. 

The Juries Statute 1876 (^iTo. 660^, sec. 38— J^^i- 
ca^ion/or special jury of twelve to be made ex 
parte — Affidavit in sv^pport — Grovmdsfordesirvng 
special jury slwuld he stated — In on application 
ex parte by the Crown for a special jury to try a 
prisoner it is not sufficient to asstmie that the 
application is made in the interests of the accused. 
— Quasre. Whether an affidavit is requisite in ofn 
application of this nature ? 
Application under sea 38 of the Juries Act 
(No 660), for a special jury of twelve men. 

The affidavit in support of the application stated 
that Tremaine was on the 13th day of June last 
committed to take his trial at the Court of Assize 
to be holden at Hamilton on the 25th day oi July, 
on the charge^ of setting fire to a fence. That the 
presentment was filed at the said Court against the 
said Tremaine, on the said charge, but as the jury 
were not able to agree they were discharged, and 
the prisoner was remanded to the nexp criminal 
sittings. That it would be expedient* to the ends of 
justice that the prisoner should be tried at the next 
Criminal Sittings at Hamilton, before a special jury 
of twelve men. 

Mr. Smith, in support of the application : The 
application is made ex parte on the authority of Beg. 
V. Downey (3 V. L. R. (L). 87). It would be to the 
prisoner's advantage to have the trial before a 
special jury. 

His Honor said : It does not appear whether 
an affidavit is required or not in an application of 
this nature, but I should suppose that it would be 
required. There is a distinction between a special 
and a common jury. The cause should be given 
for desiring a special jury. If an affidavit is re- 
quired it ^ould not be a mere formal one, as it is 
in this instance. When an application of this sort 
is made the reason for applying should be stated. 
I cannot assume that it is made by the Crown in 
the interests pf the accused. I think that an 
application of this kind ought to be stated on special 
grounds. I do not say that this is not a proper 
case for a special jury, but I think that the grounds 
for desiring a special jury should be stated. I can- 
not entertain the application on the present grounds 
but the Crown can renew the application on further 
materials. Crown Solicitor. 



Re The Local Government Act 1874, Ex parte 
Taylor. Fab. 5. 

Local Government Act 1874 {No. 506), sees. 158, 
221 — Municipal Council— Pasrnig and con- 
Jlrminff regulation — Meaning of the words ^^not 
sooner tharn^" in sec. 158 — Four clear weeks 
must elapse before the parsing of a regulation 
amd its confirmation^ 
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Kule nisi to show cause why a regulation should 
not be quashed for illegality on the grounds — 1st. 
That the ssdd regulation was confirmed by the 
Council of the Borough of £)ssendon vnthin four 
weeks after the passing thereof. 2nd. That the 
minutes of the proceedings of the said council 
showed no authority to affix the seal of the said 
borough to the said regulation. The regulation 
was as follows : — '' It shall be lawful to erect or 
construct a building for burning clay or other 
materials not less than 440 yards distance from 
any dwelling-house other than that occupied by 
those employed at such building for burning clay 
or other material within the Borough of Essendon. 

Mr. Mitchell to show cause: The application 
is made under sec. 246 of the Local Qovernment 
Act, No. 506. A company was started for the 
purposjBS of brickmaking, and the local council 
passed the regulation. The first ground of objec- 
tion is based on sec. 158 of the Act No. 506. The 
regulation was passed at a meeting which took 
place on the 25th November, 1884, and was 
confirmed at a meeting held on the 23rd 
December, 1884. The council contend that the 
meeting at which the regulation was confirmed 
was held more than four weeks after the meeting 
at which the regulation was passed. Both the 
25th November and the 23rd December fell 
on a 'fuesday, so that to bring the time within 
four weeks both the first and the last day will 
have to be excluded. If either the first or the last 
day is included, then four weeks will have elapsed. 
As to the second objection, sec. 221 of the Act No. 
506 requires that every regulation which is passed 
by a special order of the council shall be sealed 
with the common seal of the municipality. I 
submit that the resolution to pass a special order 
for making and passing a regulation carries vrith it 
the necessary authority to affix the seal. 

His Honor said : I am with yon on that point. 

Mr. Hodges moved the rule absolute: I will 
only address your Honor on the first point. The 
words of the Act are, ''not sooner than four 
weeks.*' The regulation was confirmed on the last 
day of the four weeks. Both fractions of a day 
will have to be excluded. The Court will only 
regard fractions of a day where it has to decide 
which of two acts done on the same day has been 
done first (Iteg, v. Justices of Middlesex, 9 Jur., 
758). If the Act had said that a certain thing 
was to be done not sooner than one day after, the 
one day would not have elapsed if the thing had 
been done the next day. One clear day would 
have to elapse, so here four clear weeks have to 
elapse. The words ''not sooner than" is only 
another way for expressing "at least." 

Hts Honor said : The words " not sooner than 
four weeks" appear to me to amount to "not 
sooner than four clear weeks." The rule un- 
doubtedly is that the Court will not regard frac- 
tions of a day unless it is necessary to decide 



which of two acts done on the same day was doile 
first Having regard to that rule^ it Is evident 
that four clear weeks must elapse between the 
passing of the regulation and its confirmatidn ; 
that is, excluding both the first and the last dijy. 
I think the law is distinct. I may say that I'Jtai 
sorry to have to decide the matter in thial^iy^ 
but I have to declare the regulation inVAlid. Tlie 
rule will be made absolute, without costs. 

Solicitors: For the apf^icant, Strongma/n; "iov 
the Council of Essendon, MaUeson, Hhgld/nd, litid 
Stewart ■ 

Probate Jurisdiction* 

(Before His Honor Mr. Justice Moleisiworih.) 

In re Jambs Quish. 

Administration to creditor — Advertisement of&i'der 

directed to next-of-kin to show caitse within 14 

days held sufficient — In re Spinks followed. 

In this, case Mr. Taylor had applied for letters of 
administration of the estate pf James Quish to be 
granted to a creditor. 

His Honor said that the order as advettiflied 
directed the next-of-kin to show cause within 14 
days after the publication of the advertisement nrhy 
administration should not be granted to tlie Appli- 
cant. The order should have b0en for caifse ' to be 
shown after 14 days after the publication of the 
advertisement However, he had previously held 
In re Spinks that that form of order was {Sufficient, 
and he would, therefore, grant the application. 

Sittings in Banco. 

(Before their Honors the Chief Justice, Mr. Jtistioe 

Higinbotham, and Mr. Justice Holroyd.) 

Dea 15. 
In re The Transfer of Land I^tatute, Bxphrte 

The Metropolitan Building Society. 
Transfer of Land Statute, 29 Vict, {No. 301), sijda. 
2, 4. 15, 17, 21, 22, 25, 29, 34, 43, ,135,, 186, 
152 ; 42 Vict. {No. 610), sees. 2, 3, 1 ; ,-33 Vict 
{No. 353), sec. 11 — Summons to registra/r'to 
restrain issue of certifcate of title-^The Act fi'o, 
610 is declaratory — Tlie Commissioner of Titles 
has power to enter upon a eerti^ate the easenUnt 
appurtenant to the dominant tenement th4' regis- 
tration of which is applied for. 
This was a summons by the Metropolitan 'Build- 
ing Society to restrain the Registrar of 'Tittes' fifem 
issuing a certificate of title to Mr. R; feyirn^ for 
some land at Richmond, with an e)ldors6ttf6nt of a 
right-of-way over some adjdinipg laud owtied by 
the building society. The case waa argued some 
months ago before the Chief Justice, Mr. Jfidtice 
Higinbotham, and Mr. Justice Holroyd, fi!nd' judg- 
ment was now given. 

Me. Worthington and Mr.. Duff^' Itppeated 
for Mr. Byrne; Mr. Webb, Q.C., amd Mr. 
a'Beckett for the Metropolitsin Bqilding Sobiety ; 
Mr. Higqins for the Registrar of Titles. 

Mr. Justice Holroyd read the judgmiBut of the 
Chief Justice and Mmself as follovds: Sommona 
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referred to the Court The Metropolitan Perma- 
nent Building and Investment Society is registered 
under the Building Societies Act 1874, and its 
trustees are the registered proprietors of an estate 
in fee-simple in several parcels of land, comprised 
in a certificate of title issued on the 6 th of January, 
1875. Byrne in the early part of this year applied 
to have a piece of land described in his application 
brought under the operation of the Transfer of 
Land Statute, together with a right-of-way over a 
portion of one of the society's parcels to which it 
was contiguous. The society lodged a caveat for- 
bidding the registration of the applicant as the pro- 
prietor of the easement claimed, and took out this 
summons calling upon the registrar and Byrne to 
show cause why a restraining order should not be 
granted against the registrar. The society denies 
the existence of the easement ; but the question 
mftinly argued before us was whether, assum- 
ing its existence, the registrar on bringing the 
dominant tenement under the statute would be 
justi6ed in describing the easement in the applicant's 
certificate of title. Specifying it in his certificate 
would afford conclusive evidence of his title to it 
(No. 610, section 2) ; but, if it were not mentioned, 
it would be included as appurtenant to the land 
described (No. 301, section 4) ; and the land 
affected would remain subject to it, although not 
noticed as an encumbrance on the certificate of 
title to that land (No. 301, section 49). We may 
first consider how this case would have stood under 
No. 301 alone. To find out what land might be 
brought under No. 301, we should have consulted 
three sections, the 15th, 17th, and 29th. The 
15th, which deals with Crown lands unalienated at 
the time of the commencement of that Act, and the 
29tb, which is concerned with certain leaseholds, 
have obviously no bearing upon the present matter. 
There remains the 17th section, which is confined 
to land *' alienated in fee by Her Majesty before 
the 2nd day of October, 1862," that is before the 
commencement of the now repealed Ileal Property 
Act, and enumerates the persons by whom an 
application to bring such land under No. 301 may 
be made. The easement which Mr. Byrne claims 
was not alienated by Her Majesty at any time. 
He states in his affidavit that it was created in 
1840 by the then owner of both the dominant and 
servient tenements, who conveyed away the one 
with a right of road over the other. If the word 
'< land" in section 17 should be thought to embrace 
all incorporeal hereditaments, easements as well 
as othersi still such an hereditament cannot be said 
to have been alienated before it came into existence. 
It was decided before the passing of No. 610 that 
it was not allowable to place on the register any 
easement affecting land which had not been brought 
under the statute* Why i " Because," as the Court 
observed, " there is no provision for showing on 
the dominant tenement any easement which may 
be appurtenant to it, though the use of the word 



' land' will carry with it any easement which its 
owner can be proved by evidence external to the 
register to be entitled to enjoy in respect of his 
ownership of such land (Hx parte Cunvngham^ 
re McCarthy, 3 V. L. R. (L)., 199, 204)." In that 
case as in this the dominant tenement was about to 
be brought under the statute. The Court referred 
to the 4th section, which enacts that the word 
<*land" shall include hereditaments incorporeal, and 
in a certificate of title shall also include all ease- 
ments and appurtenances appertaining to the land 
therein described, drawing a distinction apparently 
between easements appurtenant and other 
incorporeal hereditaments. But it relied chiefly on 
the 64th section, as indicating the only mode by 
which any easement can be put upon the register, 
namely, by a memorial ♦o be entered upon the 
folium constituting the title to the servient 
tenement, or, to adopt the language of the judg- 
ment, by a blot on that title. The effect of the 
17th section was not noticed in ex parte Cwning- 
ha/m ; but it aids the view which the Court took, 
that in fact an easement could not be registered 
as a right (for which there was no necessity, 
as it went like other appurtenaaces with the 
corporeal hereditament to which it appertained), 
but could only be noticed as an encumbrance. 
In the subsequent case of ex pwrte Beisael, the 
Court, following the same line of reasoning, held 
that an easement appurtenent to land about to be 
brought under the Transfer of Land Statute could 
not be entered upon the certificate against the will 
of the proprietor of the servient tenement, not- 
withstanding that the servient tenement had 
already been brought under it (5 V. L. R (L.) 53 ; 
see also ex parte Brown, lb. 6). In the interval, 
however, the Act No. 610 had been passed, to which 
the Court appears to have hardly gi /en due con- 
sideration, especially as regards the 4th section, to 
which its attention was not directed* Brief and 
obscurely worded as that Act is, we feel no doubt as 
to the intention of the Legislature. The 4th section 
should have come first. That section says — " The 
third schedule of the Transfer of Land Statute shall 
be deemed to extend to the setting forth of the 
easements mentioned in this Act." One easement — 
namely, a right of carriage-way — is speciBcally 
mentioned ; easments generally are alluded to in 
sec. 2 ; and the Act itself is to be deemed a part of 
the Transfer of Land Statute, so that all easements 
contemplated by the statute may be treated as 
within the scope of the amendments. For the 
particular case with which we are dealing the 
carriage-way would be sufficient Now the 21st 
section of the statute prescribes the form of the 
certificate by which land is to be brought under it 
— the form in the third schedule — which requires 
that the estate of the proprietor, the encumbrances 
(if any) to which his estate is subject, and the piece 
of land in which the proprietor is seised or possessed 
of an estate should be set forth. The piece of land 
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must be delineated and colored en a map in the 
margin of the certificate, and must be described by 
area and locality. It is plain that according to this 
form an estate can only be registered in a corporeal 
hereditament. But if the form is to be enlarged 
by setting forth easements, those easements can 
only be such as the person applying to hare his 
land brought under the Act is entitled to, for ease- 
ments in derogation of his title would be encum- 
brances; and according to the decision in ex parte 
Johnson (5 W. W. k a'B. (L.) 55), they must also be 
easements appurtenant to that land, for easements 
in gross cannot be registered. Then sec. 3 of No. 
610 becomes at once intelligible. Its meaning is 
that in a certificate of title to any dominant tene- 
ment, with a right of carriage-way over a servient 
tenement the words '' right of carriage-way " are to 
be construed in the same enlarged sense as is giren 
to the same words by the 64th section and 7th 
schedule of the statute when they are contained in 
any transfer or lease of freehold. The words to be 
read as if inserted in the certificate in lieu of the 
words '* together with a right of carriage-way*' are 
not precisely those of tbe 7th schedule, but the same 
mutatis mtUandis adapting them to the case of a 
person becoming registered as proprietor instead 
of a transferree. I'he third section inferentially 
provides that when a right-of-way of this descrip- 
tion is entered on a certificate the road or roads 
oyer which the right exists ought to be shown, and 
colored brown on a map endorsed just as they must 
appear endorsed on a transfer when a carriage-way 
is created by such an instrument (sec. 64 ). The Court, 
in the case of Jones v. Park (6 V. L. R. (L.) 169), 
doubted whether this requirement did not clash 
with the form in schedule 3 of No. 301, which, as 
already stated, requires the land brought under 
the Act to be be delineated on a map in the margin 
of the certificate. Eeally there is no discrepancy. 
Both the dominant tenement and the easement are 
described in the certificate. But the map showing 
the dominant tenement is on the face, and the map 
showing the land affected by the easement is on 
the back. The 3rd section speaks of the road or 
roads oyer which the easement is created, borrow- 
ing the exact words of section 34 of No. 301. That 
is an obyiouB inaccuracy ; for no right-of-way can 
be created by a certificate, which is only eyidence 
of title, although in most cases conclusive evidence. 
For the foregoing reasons we think the registrar 
has power to include by designation in the certifi- 
cate of title to be issued to Mr. Byrne the right-of- 
way which he claims, if its existence is satisfac- 
torily proyed. But the society demands a restrain- 
ing order on the further ground that the proof is 
defectiye. The society purchased the land oyer 
which the easement is claimed in January, 1875, 
and has been in possession eyer since. About 
eight years ago one Beissel fenced it in, and to test 
his right, the society and its trustees brought two 
actions of ejectment against him in the Suprene 



Court, in one of which he confessed judgment, and 
in the other a yerdict was entered for the plaintiffs. 
There is some reason to belieye, but the facts are 
yery imperfectly stated, that Beissel attempted to 
include the easement in a certificate which he subse- 
quently applied for, but he was unsuccessful It 
is this Beissel through whom Byrne claims by a 
conyeyance dated 1st September, 1883. We have 
not before us any of the documents of title, or any 
materials which would enable us to determine 
whether the right-of-way really exists or not We 
haye only Byme*s statement that Thurlow was 
seised in 1840, and created the way, which are 
conclusions of law from deeds not exhibited. We do 
not know in what shape this case was presented to 
the registrar, or what documents were produced to 
him. The society can take no steps in any Court 
to get rid of the burden which, if the right-of-way 
does not exist, is about to be imposed upon its 
property; unless we can now put the matter in 
train for inyestigation ; and the Legislature 
evidently intended that a cayeator should haye an 
opportunity of defending his interest before some 
one of the ordinary tribunals Here, howeyer, we 
are brought face to face with two serious obstacles 
The proper course, if we haye the power, would be 
to direct an issue. When the registrar is summoned 
before the Supreme Court under section 135 of No. 
301, the power is expressely given ; but section 24 
does not point out in what way the Court can 
inyestigate a disputed title. Section 152 authorised 
the judges to make rules for regulating proceedings 
in the Supreme Court under the statute. Beferring 
to section 24 our brother Moles worth said in 
Hodgson v. Hunter (3 A.J.R. 13), "I think the 
Court or judge might stay registration, bringing 
the parties before them, put doubtful questions into 
a course of legal determination within limited time, 
so as to uphold the policy of the Act shown in its 
preamble, to bring all titles into a state of sim- 
plicity. It would be, I apprehend, competent for 
the judges under section 152 to direct the details of 
such procedure." No rules haye been made direct- 
ing the details. But inasmuch as we must deter- 
mine the matter if we have jurisdiction to entertain 
it, and some course of procedure is necessary for 
that purpose, we think we should be at liberty to 
prescribe the most convenient course, being one 
which we should have been empowered to prescribe 
by rule. The other obstacle is of a much graver 
character, and is, as it appears to us, insurmount- 
able. Haye we jurisdiction 9 Section 22 of No. 301 
says that any person claiming any estate or interest 
in the land described in the advertisement (meaning 
an advertisement of application to haye land brought 
under the Act) may lodge a caveat with the 
registrar forbidding the bringing of such land under 
the Act. The land (whether it be a corporeal here- 
ditament alone, or a corporeal together with an 
incorporeal hereditament) which the applicant 
desires to haye brought under the Act is necessarily 



Digitized by 



Google 



174 



THE AUSTRALIAN LAW TIMES. 



rnoTM 



ovoAsn. 



the land to be described in the advertisement, and 
it ie that land, and that only, or parfc of it, which 
the caveator may forbid to be brought under the 
Act. Suppose, then, that the land described is a 
corporeal hereditament, with an easement over the 
close of another person, who disputes the existence 
of the easement. How can such other person lodge 
a caveat? The land includes both the corporeal 
hereditament and also the incorporeal hereditament 
or easement, and he claims no estate or interest in 
either. He does claim an i^iterest in a piece of 
land described in the advertisement, because in 
describing the easement it is necessary to describe 
in some way the tenement over which the right is 
claimed ; but the servient tenement is nottheland, or 
part of the land, which the applicant is seeking to 
have brought under the statute, and the owner of 
the tenement alleged to be servient cannot, by virtue 
of his estate in that tenement^ forbid the registra- 
tion of something in which he claims no interest, 
however incompatible the existence of that some- 
thing may be with his own rights. If this con- 
struction is correct the caveat was improperly 
lodged. The Legislature, while allowing the claim 
to an easement to be established on bringing under 
the Act the land to which the easement is appurte- 
nant, has omitted to provide means by which the 
claim may be contested. If this omission was un- 
intentional the Legislature can rectify it. The 
summons must be dismissed. 

Mr. Justice Higikbothah said : This is a 
summons calling on the Registrar of Titles and 
Robert Byrne, the applicant, to show cause why an 
order should not be made restraining the Registrar 
of Titles from bringing under the operation of the 
Transfer of Land Statute certain easements over 
land included in the application, and claimed by the 
caveators, the Metropolitan Permanent Building 
and Investment Society. I concur in the view 
expressed in the judgment of the Court respecting 
the principal question brought under our attention 
by this summons, to which the arguments have 
been almost entirely confined. That question is 
this^^Has the Registrar of Titles legally.the power 
to describe on the certificate of title issued to a 
proprietor of land a right-of-way appurtenant as an 
easement to the land which as thedominant tenement 
such proprietor has brought under the operation of 
the Act i If it had not been thatviewsadverse to the 
existence of such a power have been expressed by this 
Court, I should have little difficulty in concluding 
that the intention of the Legislature to create this 
power was distinctly disclosed in the Transfer of 
Land Statute. It was the twofold purpose of that 
statute, as appears from the preamble, " to give 
certainty to the title to estaces in land," by 
registering the title after.it had been examined into 
and established by proof, and also '* to facilitate the 
proof" of title by issuing to the proprietor of the 
land a certificate which should in all except certain 
specified ot^sea be conglusive evidence of the 



existence and character of the title so registered. 
Effect has undoubtedly been given by the statute 
to the first of these purposes in regard to appurtenant 
easements. By sec. 4 the term " land " ia- 
cludes " all easements and appurtenances apper- 
taining to the land described in every certificate of 
title, transfer, and lease issued or made under the 
Act." It follows by necessary consequence from 
this definition that, whenever land is brought under 
the operation of the Act, the easements appurtenant 
to that land, if it be a dominant tenement^ or the 
easements annexed to that land as encumbrances, 
if it be a servient tenement, are whether the pro-, 
prietor had intended it or not, and with or against 
his will, also brought under the operation of the 
Act. If the first purpose of the Legislature has 
been thus clearly carried into effect with regard to 
appurtenant easements, and if no reason appear in 
the provisions of the statute for withholding effect 
from the second purpose — namely, the grant of a 
ceitificate to facilitate proof of the title to the 
registered easement — it may be concluded, I 
think, in the absence of express words to the 
contrary, that the Legislature intended to 
carry its second purpose also into effect, 
and that it has authorised the issue of a 
certificate of title specifying easements. 
Every proprietor of land brought under the opera^ 
tion of the Act is entitled to receive a certificate of 
title to the same (sec. 43), and as appurtenant 
easements are included in and registered with the 
land, it would seem that the proprietor of a regis- 
tered easement is entitled in the same way and 
upon similar conditions of proof of title as the 
proprietor of a registered corporeal hereditament to 
obtain a certificate as a matter of right. The form 
of the certificate of title contained in the third 
schedule, which is limited to estates in corporeal 
hereditaments, has been supposed to present an 
obstacle to this view, and to prohibit^ by impli- 
cation^ the insertion in a certificate of the title to an 
easement But this difficulty appears to be com- 
pletely removed by sec 136, which directs that the 
forms in this and all the other schedules may be 
modified or altered in expression to suit the 
particular circumstances of every case. I think it 
cannot be denied that the powers conferred by this ; 
statute on the commissioner for the purpose of 
fully investigating long and difficult titles were 
and still continue under the present law to be 
inadequate, and they may, in individual cases, prove 
wholly insufficient. But this fact famishes no 
argument against the existence of power in the 
commissioner to institute the investigation into the 
title of the applicant to an incorporeal as well as 
to a corporeal hereditament, or to direct that the 
certificate of title shall bear on the face of it the 
title, if any, which has been established by that 
investigation. If the question were res ifUegra, I 
should be disposed to hold^ therefore, that further 
legislation for effecting this particular purpose wa^ 
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unnecessary. The Act No. 610, however, has put 
an end to donbts upon the subject, and must be 
regarded as over-ruling with authority all views 
to the contrary expressed in judgments of this 
Court. It is a declaratory, as well as an enacting 
Act, and since its enactment no room for reasonable* 
doubt exists that the commissioner of titles posseses 
and must be taken to have always possessed th^ 
power to cause to be entered upon the certificate 
the easement appurtenant to the dominant tene- 
ment, the registration of which is applied for. 
Counsel for the caveators argued that the words in 
the fourth section of Act No. 610, "the easements 
mentioned in this Act'* are confined to easements 
mentioned in the 64tb section of the statute, that 
is, easements created by a transfer or lease of land 
under the Act, and that the fourth section only 
authorises the insertion in the certificate of title of 
the dominant tenement of those easements, which 
by section 64 are required to be entered as 
encumbrances on the certificate of the servient 
tenement. But this argument was answered at 
the bar when it was pointed out that section 2 
clearly points exclusively to easements specified in 
certificates of title as rights appurtenant to the 
dominant tenement. The 4th section, therefore, 
rightly interpreted provides that the third schedule 
to the statute is to be deemed to extend to the 
setting forth in certificates of title of easements 
whether they affect the dominant or the servient 
tenement, and to authorise the insertion of one or 
the other in the certificate of title. In my opinion 
this summons should be dismissed, and the caveat 
should be removed. I base my judgment upon 
the ground that the registrar of titles has power to 
issue the certificate, and that he ought not to be 
prohibited by this Court from exercising that 
power in the present case. The judgment of the 
Court deals with other questions, which are not 
directly raised by the terms of the summons, and 
upon which we have not had the advantage of 
hearing argument. It has been suggested that the 
right of the applicant to this easement should be 
referred by means of an issue to be tried by a jury. 
I am disposed to think that we cannot yield to this 
suggestion. It must be remembered that land 
cannot be brought under the statute without the 
direction of the commissioner of titles, and, in 
order to enable him to ascertain and determine the 
applicant's title, inspection may be obtained for 
him by the applicant of all deeds, instruments, and 
evidences of title (Section 25), and he may reject 
the title, if the requisitions which he thinks proper 
to make are not complied with by the applicant 
without unnecessary delay (Act No. 353, Section 
11). If the commissioner has not used the powers 
he possesses for investigating the title of an 
applicant, that fact ought to be brought before the 
Court on an application of this kind. If (as we 
ought to assume) he has used his powers, and if in 
addition a caveator neither furnishes evidence 



establishing his own title, nor shows that the 
evidence in support of the applicant's title is such 
that It ought not to be acted upon, I think that 
the Court should be slow to grant a summons like 
the present or to refer the question of title to a 
jury, even if the Court had the power to refer it. 
But in my opinion the Court has not jurisdiction 
to direct an issue for trial by jury in the absence 
of a rule of Court upon the subject, and I 
am not satisfied that the power, if it existed, 
should be exercised in this case. A still more 
serious difficulty, and one by which I under- 
stand the judgment of the Court in this case to be 
determined, has arisen out of the 22 nd section of the 
statute. It is held by my learned brothers that 
this caveat has been unlawfully lodged, because the 
caveators do not claim in the language of that sec- 
tion " any estate or interest in the land described in 
the advertisement" of the applicant It appears to 
me that the caveators do make such claim. The 
land descril>ed in the advertisement is the land 
described in the application in the form of the 
second schedule to the Act. Where the application 
is to bring an appurtenant easement either alone 
or, as in the present case, in conjunction with the 
dominant tenement under the operations of the 
Act, the applicant is compelled to describe in his 
application, and in the advertisement which f ollo^ws 
the application, the servient tenement to which the 
easement is to attach as an encumbrance, and it is 
in the servient tenement that the caveators claim 
an estate or interest. Thus, in the present case, the 
applicant, Robert Byrne, makes application to bring 
under the operation of the Act certain land 
described by metes and bounds, " together with the 
full, free, and uninterrupted use, privilege, and 
enjoyment of the private or reserved road 3dft. 
wide, extending along the south boundary of the 
said road.*' The notice by advertisement directed 
by the commissioner follows the terms of the 
application, and the caveators claim an estate in 
fee simple in possession in that part of the land 
described in the advertisement to which the ease- 
ment is attached as an encumbrance, that is to say 
in the road 33ft wide being the servient tenement. 
Thus the servient tenement is in all cases 
necessarily included in, and is a part of ** the land 
described in the advertisement" According to the 
view taken in the judgment of the Court, the claim to 
an estate or interest in a part only of the lahd 
described in the advertisement would be a' good 
claim whereon a caveat might be lodged. But it 
is proposed in effect to substitute for the words, 
" the land described in the advertisement,'* which 
the Legislature has employed, the words, ** the land 
proposed to be brought under the operation of die 
Act," which the Legislature has not employed. If 
this can be done, the caveators cannot, of course, 
lodge a caveat, because they claim no estate or 
interest in the land of the applicant. Bat I do Bot 
think that such 8ubstituti<fn^j||^germissible.j^<^ 
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confine the meaning of these words, ''the land 
described in the adyertisement,*' to the land sought 
to be brought under the operation of the Act, and 
to exclude from their meaning the servient tene- 
ment^ which is in this, and in all such cases, land 
necessarily described in the advertisement, appears 
to me to be an arbitrary limitation of the natural 
and plain meaning of words; I am of opinion that 
the caveators had a clear right to lodge this caveat, 
and that the Court has jurisdiotion to make an order 

thereon. 

SUPREME COURT SITTINGS. 
(Before His Honor Mr. Justice Williams). 
Thb Hop Bittbrs Mahufaotubing Company v. 
Wharton. Dea 19. 

Infringement of trade mark — Injunction — L^ibel 
— The test to be applied in cases of this sort is 
whether the am^ount of resemblance is such as 
wouJd be likely to deceive an incautiovs purchaser 
not se^eing or having the opportunity of seeing the 
two labels in jva^a^sition, but seeing the one 
complained of singly and apart from the one 
which bears the registered design of tlie plaintiff. 
This action was brought by. the Hop Bitters 
Manufacturing Company against Jonathan Whar- 
ton, of Sandhurst, to restrain the infringement of a 
trade-mark of the plaintiffe. 

Mb. a'Bkckbtt for plaintiff ; Db. Maddbn and 
Db. Quick for defendant 

His Honob, in giving judgment, said : This was 
an action for infringement of the plaintiffs' trade- 
mark claiming an injunction to restrain the defend- 
ant from further infringing by selling or exposing 
for sale any bitters in bottles bearing the label 
described in the third paragraph of the statement 
of claim. The infringement complained of sub- 
stantially amounted to this, selling bitters in bottles 
bearing a label with a design thereon closely re- 
sembling a design which is the trade-mark of the 
plaintiffs, and which they place on the labels 
affixed to the bottles in which they sell their 
bitter^ The defence substantially is that there 
exists no such resemblance between the design on 
the label used by the defendant and that on the 
label used by the plaintiff company as to constitute 
the selling bitters in bottles having labels attached 
• on which is imprinted the first-mentioned design 
an infringement, or to justify me in granting the 
injunction sought. This is the question I am 
called upon to decide, and the test to be applied is 
this, whether the resemblance or (more correctly) 
the amount of resemblance is such as would be 
likely to deceive not a cautious but an incautious 
purchaser, not seeing or having the opportunity of 
teeing the two labels in juxtaposition, but seeing 
the one complained of singly, and apart from the 
one which bears the regbtered design of the 
plaintiff company {In re Eno^s Trade Mark^ 9 
V. L. R, pp. 339-340). It is this test, then, that I 
have to apply for the purpose of determining the 
matter before me. If there be such an amount of 



resemblance, then I ought to find for the plaintiff 
company ; if there be not, for the defendant The 
plaintiff company is or has been engaged for some 
considerable length of time in the manufacture and 
sale of bitters, and about six months since tlie 
defendant began the manufacture and sale of 
bitters in Sandhurst The plaintiff company's 
trade-mark as registered is '*a sprig of the hop 
vine" with the words " Hop Bitters." Accordin^^ 
to the authorities in re Leonanrd and ElUs^s 
Trade Ma/rk, 26 C. D., p. 299, and others, the 
registration of the words ** hop bitters " is of 
no effect, and cannot be regarded as giving the 
plaintiff company any special right to the use of 
those words ; but the registration of the design of 
'* a sprig of the hop vine " is efficacious, and prima 
fade gives the plaintiff company the exclusiye right 
to the use of that design. I have, therefore, with 
the aid of and applying the test which I have 
mentioned, to consider and compare the two designs 
on the two labels, and then say whether the amount 
of resemblance is such as would be likely to deceive 
an incautious purchaser, who, not having the 
opportunity of seeing the two in juxtaposition, sees 
the one complained of apart from the one bearing 
the registered design. I have oome to the con- 
clusion that there is that amount of resemblance 
between the two labels. The sprig of the vine on 
defendant's label is not unlike the sprig of the hop 
vine on the plaintiff company's labsl on the first 
glance, even when the two labels are seen in juxta- 
position, and to render the sprig of the vine on 
defendant's labels more likely to deceive incautious 
purchasers, who do not compare or have no oppor- 
tunity of comparing the two, it is placed, as on the 
plaintiff company's labels, between the words 
"Hop"— "Bitters" printed in capital letters, 
'* Hop " being above, and " Bitters " underneath 
the design. There was no necessity for using this 
particalar design, nor for placing it in that parti- 
cular position. It is not an appropriate but an 
inappropriate design for hop bitters, and though 
the question of motive may be to a great extent if 
not wholly immaterial, this fact, coupled with the 
evidence of the printer and engraver, William 
Holmes, who was called as a witness for the 
defendant, to the effect that defendant, after 
cautioning him "not to imitate the plaintiff 
company's label," left the arrangement and prepara- 
tion of the label entii-ely to him, Holmes, seem to 
suggest a desire on the part of the defendant and 
Holmes to sail as close to the wind as possible. 
Holmes, indeed, appears to have exercised his talent 
upon the composition of the printed matter on the 
defendant's label in a way which is not only amus- 
ing but which cannot fail to be also highly instruc- 
tive and edifying to the purchasing public. Having, 
therefore, come to the conclusion already stated, I 
order judgment to be entered for the plaintiff com- 
pany, with damages Is., with costs, and grant them 
the injunction they seek as claimee. 
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IN CHAMBERS. 

(Before His Honor Mr. Justice Higinbotham). 

Feb. 6, 10,11. 

Lal Lal Iron Co. (No Liability) v. Mulligan. 

Security /or costs — Poverty or even insolvency 

merely is not a sufficient ground /or an appUca- 

tion/(yr security /or costs — Sv>ch application is in 

tlve discretion o/ the Cowrt or judge — Where a 

" no liability " company has parted with aU its 

property^ and has not the means o/ carrying on 

its business^ has no ma/nagery and no registered 

Ojffice, such company^ although not wound upy is 

equally inaccessible to the final process o/ the 

Court as if it were a /oreign compa/ny^ and vnll 

be ordered to give security /or the defendant's costs. 

Application on behalf of the defendant calling 

upon the plaintiffs to show eause why the further 

proceeding^ in this action should not be stayed 

until they had given security * for the defendant's 

costs, on the ground that the plaintiff company was 

a <'no liability " Company, and has no property or 

assets of any description, and has no visible means 

of paying the defendant's costs, should a ^rerdict 

be not found iai the plaintiffs. 

Mr. Isaacs, in support : The defendant' iA sued 
as the Clerk of the Court of Mines. The action is 
brought to recover certain liooks and documents, 
and £1000 for their detention. The plaintiff 
company sold their mine to the Lal Lal Iron Co. 
Limited, and the books, etc., of the plaintiff com- 
pany were deposited with the defendant in his 
official capacity, under sec. 23 of the Mining Com- 
panies Act, No. 409, as being the books and docu- 
ments beloDging to a company which had ceased to 
carry on business for a period of six months, with- 
out having been wound up. As the company was 
a no-liability company, and as it has noli all its 
assets, it is in the same position as e^ plaintiff .who 
is out of the jurisdiction. No process of the Court 
could reach the plaintiff company, and so it ought 
to be compelled to give security for costs. 

Mr. Mitchell, to oppose : The plaintiff com- 
pany has never been wound up, and so is a going 
concern. It has no registered office or manager, but 
by sea 15 of the Mining Companies Act, No. 409, 
process may be published in the Gazette^ and such 
publication shall be deemed service upon the 
company. 

His Honor said : Application for an order that 
the plaintiff company shall give security for the 
defendant's costs. Poverty or even iDsolvency 
merely is not a sufficient ground for this applica- 
tion, which is milde to the discretion of the Court or 
a judge. The plaintiff company has divested itself 
of all. its property, including the books, for the 
detention of which it is now suing the defendant, a 
public officer, with whom they ought to have been 
deposited by the manager of the ph^ntiff company 



before his resignation in May, 1884, the company 
tfa^a having apparently ceased for more than six 
months to carry on business. These books 
have been received by the defendant in the 
course of his duty as the Clerk of the Court of 
Mines from the plaintiff company's assignees. The 
parting with its property by the company taken by 
itself might not be a sufficient ground for an 
order for security, but I can have no doubt that 
the plaintiff company, although it has not been 
wound up, has not had the means of carrying on 
business since the month of June or July, 1883. It 
does not appear that it has a registered office ; it is 
not represented by a manager. It has virtually 
ceased indeed to ezisl For all purposes of responsi 
bility to the defendant, in the event of its failing 
in the litigation it has commenced, it is equally 
inaccessible to the final process of this Court, as if 
ii were a foreign company. I think that the 
applicacion should be granted, and an order made 
that the plaintiff con^)any give security for the 
defendant's costs, by bond or otherwise, in an 
amount to be fited by the prothonotary. Costs of 
this application to be costs ui the cause. 

Solicitors : For plaintiffs, Smale, HamiUony and 
Wynne ; for defendant, Mculden^&ud Butler, 



Feb. 10. 
Be Barrett, A Solicitor, &c. 
Beview o/taocation — Attendo/nce o/ country solicitor 
at the trial and at the taaxUion of costs — The 
question^ whether^ under all the circumstances of 
the case, the attendance at the trial o/ the country 
solicitor as well as of his agent the tovm solicitor ^ 
has or has not been necessary, and whether upon 
taaxUion between either party and party or 
between solicitor and client^ such double costs o/ 
aUendance should be allowed or disallowed, is in 
the discretion o/ the taxing officer — A solicitor on 
taaxUion between solicitor and client will not be 
allowed an item which could not be recovered 
/rom the other side on taxation between party omd 
party, unless the client, with knowledge that the 
sum could not be so recovered, has authorised the 
solicitor's action. 

Application by Hugh Sunderland Barrett, a 
solicitor, for an order to review the taxation of his 
bill of costs in this matter for £90 18s. 6d. as to 
the two items of £2S 10s., and £10 9s. respectively. 
Mr. Barrett, in support of the application : 
The action arose in the country, but was tried in 
Melbouma The affidavit of the applicant filed in 
support of the application states that the first 
amount, £28 10s., which was the balance of his 
charges for attending specially in Melbourne on 
the trial of the action after giving credit for the 
sums allowed on taxation as a witness between 
party and party, was disallowed by the taxing 
officer on the ground that, as he had attended the 
trial as a witness, and had been so allowed for on 
taxation between party and party, he was only 
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entitled to be allowed his expenses as a witness^ 
although the taxing officer held that his attendance 
in Melbourne on the trial as attorney to conduct 
the cause was necessary, and that the trial could 
not safely have been entrusted to his Melbourne 
agent. That the sum of £10 9&, which he claimed 
for attending specially in Melbourne to tax the 
plaintiff's costs on the judgment in his favor, was 
disallowed by the taxing officer, who stated in his 
opinion the attendance was necessary in the interests 
of the applicant's clients, on the ground that 
the affidavits did not show that the applicant had 
pointed out to his clients that the expenses of such 
attendance would not be allowed as between party 
and party. That the taxing officer also stated that 
he agreed with the applicant's assertion that a much 
larger sum was recovered from the other side that 
would have been recovered if the taxation had been 
left in the hands of the Melbourne agent, who did 
not conduct the cause, and knew nothing of the 
details. That at the time of the taxation notice of 
review as to the above two items was given. The 
sum of £29 lOs. is the difference between the sum 
that would be due as ^ solicitor, and what was paid 
as a witness. Gordon on Costs, p. 195, states that 
it is in the discretion of the master as to whether 
the attendance of the country solicitor is necessary. 
The master in this case held the attendance 
necessary, but disallowed the costs. 

It was contended on behalf of the client that, as 
to the sum of £28 10s., the allowance or disallow- 
ance of the costs of the attendance of the country 
solicitor was in the discretion of the taxing officer, 
and, as the taxing officer had refused to allow such 
costs, his decision would not be reviewed. As to 
the second item of £10 9s., as the solicitor had not 
informed his client that the costs of his attendance 
on the taxation would not be allowed between 
party and party, such costs would not be allowed 
(Ee Hardy and Madden, expa/rte M^Iver, 7 V, L. R. 
(L) 145). 

His Honor said: This is an application 
by a solicitor for an order to review the 
taxation as between attorney and client of two 
items of a bill of costs. The first item, £28 
10s., which was disallowed by the taxing 
officer, represents the difference between the 
amount which the solicitor claims that he is en- 
titled to receive for his attendance at the trial in 
his professional character, and the various sums 
received by him from the opposite party, on 
taxation of costs between party and party for his 
attendance at the trial as a witness, and also the 
attendance of his town agent It is a question for 
the discretion of the taxing officer, whether, under 
all the circumstances of the case, the attendance at 
the trial of the country solicitor as well as of his 
agent, the town solicitor, has been, or has not been 
necessary, and whether, upon taxation between 
party and party, such double costs of attendance 
should be allowed or disallowed {Bell v. AUken^ 



L R 3 C. P., p 320). The taxing officer has a like 
discretion, I think, in a taxation between solicitor 
and client. In the present case, the taxing officer was 
of cpiniun thatalthough the attendance of the solicitor 
at the trial in that character was necessary, yet as he 
had only claimed costs of attendance as a witness on 
the taxation between party and party, and had been 
allowed those costs, he could not claim from his 
client the costs of attendance at the trial in a 
different character. I think that this was a matter 
within the discretion of tbe taxing officer, and that 
he has exercised his discretion rightly. Costs of 
attendance at the trial will not be allowed to a 
solicitor in the two characters of a solicitor and a 
witness, and although in the present case the 
solicitor is willing to forego the amount already 
allowed him as a witness, the client would be a 
loser, if he had to pay the larger amount, which 
the solicitor might have recovered from the unsuc- 
cessful party, had' it been applied for in time. The 
second item, £10 9s., represents the costs of attend- 
ing specially in Melbourne to tax the plaintiff's 
costs of the judgment in his favour. The taxing 
officer disallowed the charge, although he thought 
that this attendance also was necessary and bene- 
ficial to the client, on the ground that the solicitor 
had not pointed out to the client that the expenses 
of such attendance would not be allowed as between 
party and party. Upon this point the officer has 
only followed, as he was bound to do, the strict 
and, it may be, the severe rule laid down in Re 
Hardy a/nd Madden^ ex parte M^Iver, 7 V. L. R. 
(L.), p. 145. If the sanction of the client is asked 
for a charge in excess of that authorised by the 
statute, he must be distinctly informed of the entire 
amount, and that a portion of it only ean be re- 
covered from the opposite party. I hold, reluct- 
antly, that the summons must be dismissed, and 
with costs fixed by consent at 308. 

Solicitors : ' For Barrett, Fir^ ; for client, MaU&- 
8on^ England, and Stewart. 

(Before His Honor Mr. Justice Williams.) 

Smith y. Musoroyb. Feb. 12. 

Bules of Supreme Cowrt 1884, Order XXXVI,, rr, 

11, 17 — Appendix B, No, 16 — Notice (^ trial to 

state at what assizes or sittings an acHon is to be 

tried. 

Application on behalf of the plaintiff calling upon 
the Frothonotary to show cause why a proper notice 
of trial should not be served herein upon the 
parties stating at what assizes or sittings the trial is 
to be held ; and^ why in the meantime, all further 
proceedings should not be stayed, upon the grounds 
that the document served herein, on the 4th day of 
February inst., and styled a ''notice of trial," does 
not contain such information, and is not in con- 
formity with the rules of the Supreme Court. 

Mb. Phillips, in support; no appearance for 
the Frothonotary. 

His Honob: I have instructed the Erothonotary 
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to notify at what assizes or sittings an action is to 
be tried at the bottom of the notice of trial The 
rule is very clear in terms, although unsatiBf actory. 
I have also given instractions to the Prothonotary 
(so long as one judge only is sitting) to put only 
five cases in the list for each day. 

PRACTICE COURT. 
(Before His Honor Mr. Justice Williams.) 

Feb. 13, 24. 
JRe Glbnblq Shibe, £x pa/rte Sbalet. 
T/ie Local Govenwnent Act 1874 {No, 506), Section 
399 — Mandamus — Closed surveyed roads ^ A 
Shire CotmcU cannot allow a landowner to close 
. a proclaimed swrveyed road passing between or 
through portions ^ his property, which by Act 
No, 506 is to be deemed to be required/or public 
traffic, until tlie council arui the minister 
have otherwise decided^ and such decision lias 
been published in tJte " Gaoemment Gazette,'' 
The /act that the application for a writ of 
mandamus has another legal remedy is no objec- 
tion where the other legal remedy is doubtful, 
or where it is inadequate, or where the matter of 
which performance is sought does not admit of the 
delay generally attendant on legal proceedings, or 
wJiere the enforcem&nX or attempted enforcement 
of the other legal remedy might entail disastrous 
or inconvenient consequences — Wherever an Act 
of Parlia/inent gives- power to, or imposes an 
obligation on a particular person to do some 
particular (zct or duty, and provides no specific 
legal remedy on nonrperformance, the Court will, 
in order to prevent a failure of justice, grant, 
ex debito justiti®, a mandamus to command tlte 
doing of such act or duty. 

Rule nisi for mandamus to compel the Shire 
Council of Glenelg to open a road. 

Mr. Lbok moved the rale absolute. Mb. Hodges 
showed cause. 

Me. Hodges: The affidavit of the applicant 
shows that he is ratepayer of the Glenelg Shire, 
that there are certain proclaimed roads within that 
shire of which the road sought to be opened is. one, 
that the road is obstructed, that it is requiredby the 
applicant for his use, that he sent a certain letter to 
the council on the subject Other affidavits set 
forth the locality of the road, the letter sent by the 
council in answer to Sealey's application, and that 
the road was not required for public traffic. For 
the applicant in answer to these, affidavits were 
filed stating that the road in question was in a state 
of natare» that in order to make it of use a bridge, 
costing X200, would be required over a creek, that 
there were slip panels in the fence crossing the 
road. That a selector named Thomas Heokey was 
the only person likely to be benefitted by the open- 
ing and making of the road, and that he did not 
desire it. Littlebridge, the manager of the Merino 
Downs Station, through which the road ran, stated 
on affidavit, that he had oautioEed Sealey against 



trespassing, and that on subsequent proceedings 
against Sealey's son for allowing his bullocks to 
trespass, the son had been fined, that he believed 
this action was the result of these proceedings, and 
that he considered the road if made would not be 
used. An affidavit of Mr. Samuel, applicant's 
attorney, stated that there was no Gazette notice 
announcing the road to be not required for public 
traffic. 

The granting of a mamdamnis is discretionary 
with the Court. If so, it would not be issued 
for the purpose of harassing any person, but 
only for some public good. The Court will 
not grant a writ of mandamus, which would be 
asking the Court to do something practically useless. 
Mandamus will not issue when there is any other 
legal remedy (9 B. & C. 456, Reg, v. Paddington 
Vestry), In this case no benefit to the person 
interested could be shown. Tapping on Mandamus, 
at page 10. — Mandamus not granted when a person 
has another legal remedy. Here the person has 
another remedy. He can cut down the fences. 
Tapping, at page 15. — The object of mandanvus is 
to prevent a failure of justice. There must be a 
strong necessity for such remedy. Section 
399 of the Act Na 506, referred to "every 
surveyed road.'* There was no evidence that this 
road had been surveyed road, although it has 
undoubtedly been proclaimed. My ground of 
objection is that this application is not for any 
benefit to the applicant but merely out of spite. 

Mb. Leon : When the whole of the materials 
before the Court are enough to warrant the Court 
in granting the ma/dda/mus, it should issue. Where a 
public duty is imposed by act of Parliament the writ 
must go ex debito justitice. Tapping on Mandamus 
lays this principle down in page 32. The broad 
principle of mandamus is laid down in the case of 
Beg, V, Westminster Justices, 1 W. 138. The 
principle of section 399 of the Local Government 
Act 1874, No. 506, is clear. A statutory duty is 
imposed on tliis council They must *' open and 
keep open'* the road. Under section 38 of the 
Land Act 1869, No. 860, certain roads are 
dedicated to the public. When a road has been so 
dedicated the council has the duty imposed upon 
it. The council have, in this matter, disregarded 
the express wish of the Legislature. The fact of 
their endeavouring to show that only one person 
will be benefitted, is to say that these witnesses 
are wiser than the Legislature. Chopping 
down the fence would render the party so doing 
liable to pains and penalties. 

The following authorities were cited: — Beg v. 
Dean, 2 M. & S. 80 ; Beg. v. Severn BaUway Com- 
pawy, 2 B. & Aid. ; Beg, v, Bristol Dock 
Company, 2 Q. B. 70 ; Beg, v. Eastern Counties 
Baihvay Company, 10 A. & E. 565 ; Beg. v, Ouze 
Bank Commissioners, 3 A. & E. 544; Beg. v, 
Cockemwuth Enchsme, 1 B. ib Ad. 378. 

His Honoe said : This was an application 
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made to me, sitting as the Court, on behalf of 
one George Sealej, for the purpose of compel- 
ling the Shire of Glenelg to forthwith open 
and keep open for public use and free from 
obstruction, certain roads delienated on certain 
plans exhibited before ma The main point inTolved 
in this application is one of very great importance 
not only to land-owners and selectors, but also to 
the general public. Shortly stated, it is whether a 
shire council can, notwithstanding the provisions 
to the contrary contained in the Local Government 
Act 1874, allow a land-owner to close a proclaimed 
surveyed road passing between or through portions 
of his property, and which, by virtue of the Act, is 
to be deemed to be required for public traffic until 
the council and the minister shall otherwise decide, 
and such decision has been published in the Govern^ 
merU Gazette. I am clearly of opinion that as the 
Legislature have in the most unmistakeable and 
express terms imposed an imperative and absolute 
duty, as to the performance of which the council can 
exercise no discretion, on the council of every munici- 
pal district (from and after the expiry of the period of 
time mentioned in the Act) to open, and keep open 
for public use, and free from obstruction, every 
surveyed and reserved road required for public 
traffic and proclaimed under the Act, and which is 
within its municipal district, the council must 
perform the plain duty which Parliament has im- 
posed upon it, and that this Court is bound to 
exercise its discretionary power (as to the issuing 
of a writ of momdamus) for the purpose of com- 
pelling a council which stands by, and, declining to 
interfere, allows a road falling within the defini- 
tion contained in section 399 to be closed or 
obstructed to do its duty, and, by doing its duty to 
give effect to the clear and unmistakable policy of 
the Act. 

In this particular case, however several objections 
have been raised, apparently on behalf of the shire, 
to the granting of Uiis application, and with these 
objections it is right that in a matter of this im- 
portance I should deal seriatim. First, it is said 
that though the roads mentioned in the application 
in other respects fulfil the requirements of sea 399, 
there is no evidence that the roads which the 
applicant seeks to have opened are surveyed roads. 
I think, however, that the various plans and maps 
which are before me taken in connection with the 
fact of proclamation afford evidence that the said 
roads are surveyed roads. Then it is said that even 
if these roads fall within the definition given in 
sec. 399, 1, as the Court, should exercise the dis- 
cretion which is vested in me as to the issuing of 
a prerogative writ of mandamvSf by refusing the 
writ for the following rea8ons:~(l.) That the appli- 
cant is actuated by an improper motive in asking 
me to grant the writ (2.) That he has no interest 
in the subject matter of the application. (3.) That 
granting the writ would be to' oompel the council to 
do what is useless. (4.yThat the applicant has 



another legal remedy. Assuming objections 
1 and 2 to be good in law I do not 
think the applicant is actuated by an im- 
proper motive and I think he has a sufficient 
interest so as to entitle him to make this application. 
He states positively in his affidavit (which I am not 
disposed to disbelieve) that he requires to use these 
roads for traffic, that he is a ratepayer of the shire, 
and that being a contractor he is especially inter- 
ested in having the roads kept epen, as from time to 
time he requires, and may require, their free use for 
the purpose of carrying on his contracts. It is true 
that the manager of the Merino Downs Station 
makes an affidavit against the application in which 
he suggests that the applicant is making the appli- 
cation out of spite because he had been fined for 
trespassing with his teams on the run, but it is not 
impossible that he trespassed on the run because 
roads which he desired to use were closed, and that 
finding he was not allowed to go through the run, 
which would have served his purpose equally well, 
he then determined to have the use of the roads. 
Then it is said that the efiect of granting this writ 
would be to compel the council to do what is use- 
less, and for this I am referred to the maxim lex 
non coget ad intUilia to Tapping on Mandamus, 
p. 15, and to Lord Tenterden's judgment in Bex v. 
PaddingUm Vestry, 9 B. & C, p. 456. 
In support of this objection it is urged 
that not only are these roads not used for 
public traffic but that they could not be so used. 
As to this, it is not impossible that the reason why 
these roads have not been more used than they have 
been, hitherto, is that the council has neglected its 
duty by allowing the roads to be obstructed in such 
a way as to effectually prevent their use ; and in 
the affidavit and report in support of the other 
branch of this objection it is conceded that 
these roads could be used at any rate in dry 
weather for light carts. In addition to this, it must 
be borne in mind, that if the roads sought to be 
opened fall within the definition mentioned in sec. 
399, they are to be deemed to be required for public 
traffic, and the council is given no discretion ; an 
absolute dutf is then at once cast upon them to do 
that which Parliament, under that state of facts, 
has commanded them to do. The effect of granting 
this application is not, it will be observed, to 
compel the council to make these roads, but only to 
compel them to remove these fences and locked 
gates, which completely bar the use of the roads. 
Lastly, it is said that the applicant has another 
legal remedy, and that, therefore, the writ should 
not be granted. This is, no doubt, in many instances 
a valid objection to the granting of the writ, but it 
is no objection where the other legal remedy is 
doubtful, or where it would be inadequate, or where 
the matter of which performance is sought does not 
admit of the delay generally (unfortunately) 
attendant on legal proceedings, or where the enforce- 
ment, or attempted enforoement| of the other legal 
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ren^y mdght ezitail><^j^a0trpu8 or iDooqvenieaioQa- 

00qaenQea. Counsel iof the shire contended that 

the applicant had another remedy herein by taking 

an a^e and chopping down the fences^ But this 

reqiedTy in addiUan to being, aoGord|Dg to decisions^ 

doubtiul ^oold be inadequate, and might entail con- 

seqa^DjOe^ the posaibility of which mig^t well be 

ayoided Recording to the law, as I read it by 

the l^ht of recent decisions, a person is only 

entitled to chop dowa a fence obstructing a road, 

provided he at the time requires to use the road for 

traffia Further, an attempt to so free the road 

from obstruction, mighty and probably would, in 

some instances, lead to a breach of the peace. On 

this pointy Tapping, at p. 30, says, " It is a genenU 

rule that wherever an Act of Parliament gives 

power to, or imposes an obligation on, a particular 

person, to do some particular act qr duty, and 

providea no specific legal remedy on non-per- 

formanoe, the OovMrt will, in order to prevent a 

failund of justice, grant, ex dehito jtietUicSf a 

mcmdarmbs to command the doing of such act or 

duty« And:in the case of the Qtieen v. The BrUtol 

Dock Company 1 22 B., p. 70, in which the objection 

was taken that the writ ^ould not be granted 

because the remedy by indictment was open, Lord 

Denman, in delivering the judgment of the Court, 

observed^ " Thos^ who obtain an Act of parliament 

for executing great public works, are bq^nd to 

fulfil all the duties thereby thrown upon them, and 

may be called upon by this Court so to do. If this 

breach of contract causes a public nuisance also, 

that cannot dispense with the necessity of a specific 

performaaoQ of the obligation contracted by 

them.*' I overrule all the objections, and make the 

order absolute for the issue of the writ. As to 

oostB» though the point was not i^entioned on the 

argument. According to the authorities, the costs 

of this application must be made the subject of a 

separate applioation at pother time. 

Feb. 16, la 

B9Ck V* M'LiOD, If(c pwrte Watson. 

Local Gowmment Act 187^ (iTo. 506), sees, 55, 120 

" — Local GovemmerU Amending Act 1883 (No, 

786), s$c, 6 — Mandamus — Where at a rmtnicipal 

ehction the camdidaie first on tlte poll is disqvMli- 

^fied the ca/ndidate next on the poll is not envied 

to be declared elected wrdess notice of stich dis- 

quail^flcation is given h^ore the resvM of the 

election is nwfe known. Where there has been 

ani elec^ifin ** infact " the caaviidate elected mvtst 

Tnal^ the declaration uoithm two months of such 

^^i^fm — Where there has been cm, election ^*in 

foci " a candidate may be ** elected^^ vnthm the 

meaning of sec* ^pj Act No, 506, without being 

declared **duty ^te4" by the returning officer 

— Where there ha^ been no election in fact, the 

d^lffraiion by th^ retiirning officer may be an 

esemiM pr^li^ninary before the elected candicUUe 

can make the vficcssary declaration. 



Bule nisi for a mandamus calling upon M'Leodi 
as returning officer for the East Riding of the Shire 
of Baimsdale, to declare Robert Watson duly 
elected as councillor. 

Mr. Hodobs, to move the rule absolute : The 
affidavits show that there was a vacancy on the 
14th August, 1884. On the 16th August an 
election took place, and one Drevermann was 
declared duly elected. Neither the returning 
officer nor the electors knew that at the time 
Drevermann stood for election he was disqualified. 
The first intimation that the returning officer 
received of Drevermann's incapacity for becoming 
a oounoiUor was by a letter, on the 22nd September, 
from Watson requiring him to declare him ( Watson) 
duly elected. At the time of the receipt of this 
letter Drevermann had resigned and another 
election was held, at which Drevermann was again 
elected. Up to the present time Watson has not 
made the declaration required by section 55 of the 
Local Gk>vernment Act, No. 506, nor has this decla- 
ration been entered, signed, and dated in the 
minute book of the council as is required by sec. 6 
of the Amending Act, No. 786. If Watson was 
elected on the 16th August he has not complied 
withthe provisions of section 55 of the Act, inasmuch 
as he has not taken the necessary declaration within 
two months of the election, and consequently the 
seat is vacant. A^s no notice of Drevermann's dis- 
qualification was given before the election, the 
returning officer cannot declare Watson duly 
elected, there must be a fresh election {Reg. v. 
Hioms, 7 A. & B. 960). 

Sib Bbtan O'Loghlek, to oppose : The word 
*^ elected" in section 55 means ''duly elected." 
Until the declaraticm takes place the person is 
not duly elected, and until the person has 
been declared duly elected he cannot take the decla- 
ration. If one man only is nominated he cannot 
make the declaration until the returning officer 
declares him to be duly elected. The publishing 
in the local papers is the declaration of election. 
Sec. 61 of the Act provides that the old 
councillors shall continue in office until the new 
councillors are declared duly elected. This shows 
that a candidate has to be declared duly elected. 
Section 55 of the Act only comoiences to operate 
from the time when the candidate has been declared 
duly elected, but, aa Watson has never been so 
declared, it cannot apply to him. The nomination 
of Drevermann was a nullity^ and, as Watson was 
the only person nominated, the returning officer 
should declare him duly elected. 

Hia Honor said : This was an application 
made to me, sitting as a Court, to issue a preroga- 
tive writ of Trvamdamus directing M^Leod, as 
returning officer of the east riding of the Shire of 
Baimsdale, to forthwith declare one Robert Wat- 
son duly elected as councillor. The facts giving 
rise to this application are fully stated in Reg, v, 
Drevermann, ex parte WcUson, reported in the 
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Australian Load TimeSf vol 6., p. 141, in which 
case I made an order absolute to oust Drevermann 
from his de facto position as councillor. Watson, 
as the only candidate, now claims that he is ' 
entitled to be declared elected to the office, and 
applies to me for a mandamus for that pur- 
pose. I do not think the writ should issue in the 
first place, because, though Drevermann was not 
qualified to be, or, rather, was disqualified from 
being, a candidate, no notice of such disqualification 
was given either to the returning officer, M'Leod, 
nor to any of the electors. In other words, the fact 
of his disqualification was kept secret until after 
the result of the election was made known. On 
this state of facts, according to the case of Eeg. v. 
Hioms, 7 A. and E., 960, the candidate next on 
the poll, who, in this case, would be and is 
the relator, Watson, is not entitled to be 
declared elected, and, if he occupid the position of 
councillor, would be liable to be ousted from it. 
In the second place, if Watson, by reason of 
Drevermann's disqualification, is to be considered 
as occupying the same position as if he had been 
elected, I am disposed to think his seat has become 
vacant, inasmuch as more than two months have 
elapsed since he was elected, and he has not made 
or subscribed the declaration required by section 55 
of the Local Government Act, No. 506, and which 
by section 6 of the Amending Act, No. 786, is 
required to be entered, signed, and duly dated in 
the minute book of the Council. It is said in 
answer to this seeond view that *^ elected" in sec- 
tion 55 of the Act 506, means " duly elected," and 
that a person cannot be said to be <' duly elected " 
until he has been declared elected by the returning 
officer. But where there has been an election in 
fact, I think a person may be ** elected" within the 
meaning of the word in section 55 without any 
such declaration on the part of the returning 
officer. See section 135, which applies to the case 
where there has been an election in fact, also section 
61, which in terms applies the expression 
<' elected" to a councillor before he is declared duly 
elected. It is possible that the declaration may be 
an essential preliminary where there has been no 
election in fact, see section 120. In either view 
applicant must fail. I, therefore, discharge the rule 
nisi with costs as against the relator, Watson. 

Solicitors : For Watson, Atkyns ; for M*Leod, 
Casey, 



Fbobatb Jubisdiotion. 
(Before His Honor Mr. Justice Molesworth.) 

Feb. 12, 19. 
In the Estate of Boyd. 

Administraiion de bonis non during the lunacy 
of the administratrix — Practice to be observed 
in application of such a natiMre. 

Application that letters of administration de 
bonis non be granted to Margaret Boyd, a daughter 



and one of the nextof-kin of the intestate during 
the unsoundness of mind of Isabella Boyd, the 
widow and administratrix of the intestate. 

The deceased died intestate on the 19th 
February, 1881, and letters of administration were 
granted to his widow, Isabella Boyd, on the 12th 
May, 1881. The administratrix did not fully 
administer the property, and became of unsound 
mind and incapable of managing herself or her 
affairs, and was admitted to the Lunatic Asylum at 
Kew, on the 17th May, 1882, but no inquisition 
as to her lunacy has been had, nor has any com- 
mittee of her person or estate been appointed. An 
affidavit sworn by the medical man and the nurse 
who had the care and management of the adminis- 
tratrix, stated that she, at the time of making the 
application, was a patient in the asylum, and that 
she is a lunatic, and totally incapable of managing 
herself or her afiairs, or of doing any act whatever 
requiring thought, judgment, or reflection, and is 
not likely soon to recover the use of her mental 
faculties. 

Mr. Neighbour, for the applicant : I have not 
been able to find any authority for an application of 
this kind in our own Courts, but this is the proper 
application in England (Williams on Executors, 
7th Ed., p. 517 ; Evans v. Tyler, 2 Robertson 
134 ; In re Joseph, 1 Curtis 907 ; In re South- 
mead, S Curtis 28. 

His Honor said : I think notice of this applica- 
tion ought to be served on the sureties I will 
consider the matter otherwise. 

On a subsequent date Mr. Neighbour moved in 
the matter again, stating that the sureties had been 
served with notice as directed. 

His Hokor said : This is an application to appoint 
an administratrix during the lunacy of the existing 
administratrix. The authority most like the 
present is re Binckes, 1 Curtis 286. If the 
administratrix- is, as is represented in the affidavits, 
incapable of transacting business, I should be dis- 
posed to grant the application, but I think the fact 
of lunacy should be established against her, and that 
notice of this application should be served on her 
and on her sureties, and that an affidavit should be 
filed, by the person who serves her with the notice 
of this application, as to her conduct and deport- 
ment on being so served. 

Proctor : Casey, 

SUPREME COURT SITTINGS. 

(Before His Honor Mr. Justice Higinbotham.) 

Jones v. Jones. Feb. 3. 

Marriage and Matrimonial Causes Staiuie 1865 

fiiTo. 268) — Agreement between husba/nd and 

wife to separate — Bedtals tn deed disputed by 

petitioner — Desertion — There can be no desertion 

by a husbamd \fthe wife is a consenting party to 

their living apart from one another — But her 

refusal to live with him -wnless he abandoned an 

cuhUteroui covmectionisno evidenceqfsueheonsent. 



Digitized by 



Google 



K0TB8 Ot 0A8a& 



J 



THE AUSTRALIAN LAW TIMES. 



183 



This was a petition by Jane Sophia Jones, 
praying for a dissolution of her marriage with her 
hasband, Henry K. Jones, on the grounds of 
adultery and desertion for more than two years. 
The suit was heard in December, when judgment 
was reserved. 

His Honor now gave judgment He said : This 
was a suit for dissolution of marriage by a wife 
against her husband on the ground of adultery, 
coupled with desertion without reasonable excuse 
lor two years or upwards. The adultery was clearly 
proved. Within a few months after the marriage 
which took place on July 24, 1877, the 
respondent renewed an illicit connection which 
he had formed before marriaga He subsequently 
committed adultery with another woman, with 
whom he has continued to live down to the com- 
mencement of the suit. As regards desertion 
during the period limited by the statute, the evi- 
dence is that early in the month of December, 
1877, the respondent having treated the petitioner 
with coldness and unconcealed dislike during almost 
the whole of the short time which had elapsed 
since the marriage finally withdrew from cohabita^ 
tion, and marital intercourse between the parties 
has never since been resumed. I am satisfied that 
there was no excuse for the gross misconduct of the 
respondent, and that the petitioner, whose conduct 
throughout has been blameless was, from the first, 
willing and anxious to live with him and discharge 
her duties as his wife, if he had been willing to 
fulfil his duties to her as her husband. On August 
IS, 1878, the petitioner wrote to the respondent, 
telling him of the reports which she had heard of 
him, ofi^ering to forgive him, and to live with him 
again if he could prove that the reports were false, 
and would promise to treat her in future as a 
husband should do, and stating that, if the reports 
were true tdie would not have anything to say to 
him, and would appeal to the Court for a divorce. 
The petitioner was fully justified in taking this 
course. She was not bound to return to 
the respondent while he was living in 
adultery with another woman. There can 
be no desertion by a husband, in the legal meaning 
of that term, if the wife is a consenting party to 
their living apart from one another. But her express 
refusal to live with him, except on condition of his 
abandoning an adulterous connection, is no evidence 
of such consent. It is an indication rather of her 
desire that the conjugal relation should be re- 
established, if he will remove the only existing 
obstacla The respondent gave an insulting and 
brutal reply to the petitioner's advance& He 
admitted his cruelty to her, and the truth of the 
reports which she had heard, and declared his in- 
tention not to alter his conduct. He carried his 
intention into efiect, and the petitioner from that 
time and ever since has had a continuing, just, and 
sufficient reason for net renewing her ofier to return 
to him* The case so far presents no difficqlties, 



and an explanation having been giren of the delay 
in bringing the suit, I should have had no hesita- 
tion in concluding that there was desertion by the 
husband without reasonable excuse for two years 
and upwards, and that the petitioner was entitled 
to the relief which she asks, but for an incident 
disclosed by the evidence, which has been supposed 
to need, and which certainly did not receive, satis- 
factory explanation. By a post-nuptial settlement 
the respondent settled property upon the petitioner. 
Before the two years' desertion was completed, and 
while he was openly living in adultery with another 
woman, he begged the petitioner, through his 
mother, to grant him an allowance out of her settled 
property. The petitioner, at his mother's request, 
generously agreed to do so, and to execute a deed — 
a legal instrument to secure the allowance to the 
respondent. A deed of separation was accordingly 
prepared, and executed by the respondent, the 
petitioner, and the petitioner's trustees. This deed, 
after reciting that differences had arisen between 
the respondent and the petitioner, and that they 
had consequently agreed to live separate from each 
other for the future, and that an agreement had 
been made that the income of the trust fund should 
be divided in equal shares between them, in lieu of 
being paid to the petitioner alone, contained a cove- 
nant by the respondent with the trustees that the 
petitioner should and might at all times, notwith- 
standing her coverture, live separate and s^art 
from the respondent. It was admitted by the 
petitioner's counsel that an agreement between the 
husband and wife to live apart, if in fact made 
within two years from the date of the husband's 
first desertion, as alleged in the recital to this 
deed, would be a fatal bar to the relief which the 
petitioner seeks in this suit. With a view of 
removing this difficulty, evidence was given by the 
petitioner and her two trustees that none of the 
parties to the deed had read it, or had had it 
explained to them, or knew anything about its 
contents and meaning at the time they executed it. 
None of the witnesses to the execution by the 
parties, nor the person who gave instructions for 
the preparation of the deed, nor the solicitor who 
prepared it, was called to explain the very re- 
markable circumstances under which this deed 
came into existence. I do not reject, as unworthy 
of credit, the evidence of any of the witnesses 
upon this point, though I should certainly 
require further and better evidence, if any- 
thing in this case turned upon the meaning 
of the deed, or the knowledge of the parties. 
Assuming that it may be true in fact that the 
petitioner did not know the nature of the instru- 
ment which he signed, and never read either it or 
the copy, which she caused to be prepared, and 
which she kept for her own use, her ignorance of 
its contents would not avail her, and if this were an 
action founded on the deed, she could not be heard 
in this or in any Court to dispute th^4fruth of the 
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recitaU in it of, material facts. But in the present 
sait, which, though it is between the same parties, 
is not fouDded on the deed, it is competent for 
either party to dispute the facts admitted bj the 
recitals {Carpenter v. BviUr, 8 M. & W., p. 209). 
I am at liberty, therefore, to go behind the distinct 
admission of an agreement, to separate recited in 
this deed, and having regard to all the facts in the 
previous history of the married life of the parties. 
X conclude that no such agreen^ent was ever in fact 
made, and that the petitioner did not at any time 
consent to the respondent's desertion of her. She 
is, therefore, entitled to the relief she has applied for. 
Decree nisi for a divorce, with costs, against the 
respondent. 

(Before His Honor Mr. Justice Moles^orth.) 

Seniob v. Kingstok. Feb. 3. 

Real Property StatiOe 1865 (I^o, 213;, a. 150— WiU 

— Agreement-^Specific performance. 

This was a suit by John Senior, trustee and 
executor of the will of Mrs. Amelia S. Senior, to 
enforce an agreement made by him with two of her 
sons. The agreement was made after her death. 

His Hokor, in giving judgment, said : Mrs. 
Amelia Sarah Kingston had various freehold 
estates at Williamstown ; two cottages in Nelson- 
street, acquired in 1868 ; an allotment, No. 3, in a 
street near Electra-street, acquired before January 
19, 1869 ; an allotment. No. 4, in the same street 
acquired before March 20, 1871. On June 22, 
1871, she married the plaintiflP, Mr John Senior. 
On August 29^ 1872^ she assigned part of allotment 
4. On September 19, 1877, she deposited the 
certificate of title with a bank as security for 
advances. On August 7, 1880, a part of the land 
assigned on August 29, 1872, being purchased by 
him, was re-assigned to her. There was an hotel 
and shop on the north part of allotment 3, occupied 
by her tenants. After her marriage, she and her 
husband lived in a cottage built south of it. The 
rest of the land south was little used, but in some 
degree in connection with the cottage. After 1877 
a hall was built by her, partly on allotment 4, south 
of the cottage. Mrs. Senior died November 4, 
1883, leaving a will dated February 23, 1882, in 
words so far as material — *< After payment of all 
myjust debts, funeral and testamentary expenses, 
I give, direct, and bequeath to my son, Harrhy 
Kingston, the hotel known as the Morning Star, 
and the shop adjoining, together with the land on 
which such buildings are erected, for his own abso- 
lute use. The cottage adjoining the said hotel premises 
in which I now reside, I give and bequeath 
to my son Arthur George Lewis Kingston, 
together with the land, and desire that the measure- 
ments, shall not be interfered with, so as to leave 
both parties as they at present stand. With 
respect to the rest of my real estate acquired by me 
before marriage to my present husband, save and 
except my property in Little Nelson-street, 



Williamstown, adjoining Mr. Clftrke'is cordial 
manufactory, I give, devise, and bequeath the 
same to my two sons, Harrhy Elingston and^ 
Arthur G. L, Kingston, to be equally divided^ 
between them, and I direct that out of the whole 
thereof my present husband shall have a life 
interest for his own use, to receive the rents and 
profits thereof, and after his death same to be sold 
and disposed of, save as to said Little Nelson-street 
property before referred to, which I baqueath to* 
my said son, Harrhy Kingston, 8<rfely out of the 
said real estate, for his own use and benefit. All 
real property purchased by me since my marriage 
with my present husband, John Senior, the titles 
to which I hold, I direct that my husband, John 
Senior, shall have a life interest therein for his 
own use, with full power to receive the rents and 
profits thereof, and after his death I direct the 
same to be sold and converted into cash, and the 
proceeds thereof equally divided between Wm» 
Parker Senior, son of my said husband, and* my 
said sons Harrhy Kingston and Arthur George 
Lewis Kingston (with a provision for survivorship, 
and substituting the issue of her sons fbr them). 
I bequeath my personal effects unto my said 
two children equally; if unable to agree, 
then to be sold, and the proceeds divided; 
and I further appoint my said husband, John 
Senior, trustee and sole executor of this my last wOl 
and testament." This will pres^ited many difficult 
ties. At her death the secured debt to the bank 
was £600, the personal property trifling. The first 
question was if this debt should be thrown, under 
the Act No. 213, section 150, on the mortgaged 
land, or on the estates mentioned in the will, l£at 
firstly mentioned alone, or together with any and 
which of the others. There was then a question as 
to the times of the fencing between the several 
estates, and the extent of adjoining lands with the 
cottage at the time of the will, as to its pasedng with 
it ; as to the words, " acquired by me before my 
present marriage," whether land she had before it, 
then sold, and then bought back, should pass ; as 
to the cottages in Nelson-street, whether both, or 
only that adjoining the cordial manufactory went 
to Arthur. They were distinct as to title, fencing, 
and occupation. The same question occurs as to the 
meaning of ''property acquired since marriage.'* 
Mr. Roberts, solicitor, who acted for Senior, the 
executor, laid a case before counsel as to the rights' 
of the parties. It erroneously stated that the deeds 
of the property willed to the two sons of the testae 
trix, as well as the deeds of the property in which 
John Senior has a life interest, were deposited to 
secure debts. The certificate of No. 4 only was 
deposited. But the counsel before whom the 
case was laid adopted tJie opinion that the 
mortgage was charged on the devised land onder 
the will, doubting on which of them, so that a mis* 
take as to the mortgaged land became immatetisit 
After the death these questions wece^^^oLore or 
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diacoflBed between the parties interested, the two 
Kingstons and the Seniors, father and son. 
The case and opinion were read by defendants, 
Mr. Roberts strongly urging them to come to an 
amicable adjustment Mr. Senior claimed com- 
mission as an executor, and on June 6, 1884» an 
agreement written and read by Roberts, and signed 
by all four, was prepared in the words: — "We, 
the undersigned, agree to settle dispates as to the 
Morning Star Hotel and the shop adjoining, and 
the cottage, hall, and land in Gifford-street as 
follows : — ^Arthur Kingston, and Harrhy Kingston 
to pay all money due to the Commercial Bank at 
time of the death of their mother ; to pay Mr. Senior 
XI06 5a commission on value of hotel, shop, hall, 
land, and cottage. Harrhy and Arthur Kingston 
to give up all their right to land at Yarraville, and 
Arthur to pay Wm. P. Senior £100, the hall, cot- 
tage, and land to be transferred to Arthur Kings- 
ton, and the hotel and shop to be transferred to 
Harrhy Kingston, all parties to pay their propor- 
tion of the duty, funeral, and testamentary expense& 
The Little Nelson-street property to be transferred 
to Harrhy Kingston. All receipts and disburse- 
ments of the said hotel, shop, and hall to be 
adjusted, and any balance to be paid to Arthur and 
Harrhy Kingston, according to their respective 
interests; also the Little Nelson-street property. 
Wm. P. Senior to pay only one-Fourth of his share 
of the funeral and testamentary expenses and duty ; 
the other parties to pay his (Wm. P. Senior's) share 
in equal proportions." — Signed, Joho Senior, 
Arthur Kingston, Harrhy Kingston, William P. 
Senior. This document was a result of two even- 
ing discussions, and was read twice to all parties 
before signature. Each party to it got something 
as to which he had no claim, or a doubtful claim, 
and gave up something as to which he had some 
claim. They all acquiesce in it except Harrhy 
Kingston, and the conflict is between him and 
Arthur. Harrhy got under the agreement two 
cottages in Nelson-street, his right to part ef one 
being questionable, his great grievance, as ulti- 
mately pressed, being that he was to pay half the 
debt to the bank, while the whole cottage, hall, &c., 
went to Arthur. Now, upon one construction of 
the will, the whole of the debts were thrown 
primarily on the hotel and shop, which he got. The 
day after the agreement he wrote to Roberts as 
to some rights of his as to interim receipts, showing 
that he had carefully weighed its contents as to 
liability for debts. The completing of conveyances 
was delayed by the necessity of having his property 
released from a sequestration in insolvency. The diffi- 
culty in determining his rights under the will turned 
upon points of its verbal construction, coupled 
with facts as to occupation of the lands, of which 
he was fully cognisant His solicitor, Mr. Oroker, 
on September 16, 1 884, wrote a letter demanding 
a settlement under the will, not noticing the 
agreementi On September 22 Roberts wrote to 



Oroker stating the agreement. On September 23 
Croker wrote to Roberts, stating that Harrhy 
Kingston had signed under a misapprehension not 
particularly stated. There was never any assertion 
of mistake in the document, and there has been 
throughout no imputation on the fairness of the 
other parties to it or of Roberts. The Seniors 
gave up a claim in some aspects considerable, and 
Arthur has a right to argue upon concessions by 
them as a consideration. The action claim by 
John Senior is dated October 6, 1884. It seeks 
specific performance of the agreement June 6, in 
the alternative an execution of the trusts of the 
will. After careful consideration, I have con- 
cluded that the agreement should be specifically 
executed, having regard as to matters not dis- 
tinctly provided in it to be contents of the wilL 
I have felt doubtful about costs. There is no im- 
putation on the plaintiff, and he is a trustee ; the 
litigation has virtually been between the King- 
ston brothers. The agreement was somewhat 
hascy, as far as I can judge, between doubtful 
points of law and values not clearly shown. 
Harrhy made a bad bargain as to the 
bank debt By the terms of the agreement, he 
is to bear hall of it. Roberts understood that they 
were to pay it proportionately to the shares of each, 
throwiug more on Arthur. I shall not give costs 
of suit as between litigants, but direct that the 
plaintiff's costs be paid half by the property taken 
by Harrhy Kingston, half by that tiJcen by Arthur 
G. L. Kingston. Declare that the agreement of 
June 6, 1884, should be specially executed under 
the direction of the Oourt. Refer to the Ohief Olerk 
to take all accounts necessary thereto, on account 
of the testatrix, especially that due to the Oom- 
mercial Bank, and of her funeral and testamentary 
expenses, to apportion the same, on account of the 
sums due by or to the plaintiff, as trustee and 
executor of the will. Order the plaintiff's costs of 
this action up to this order, and in the Ohief Olerk's 
office, to be taxed on the higher scale, and charged 
equally against the estatesof the defendants, Harrhy 
Kingston and Arthur G. L. Kingston. Direct the 
Ohief Clerk,so far as matters are leift doubtful by the 
agreement, to refer to the said will. Direct the 
said Ohief Olerk, in case the parties differ, to settle 
transfers of the estates comprised in the said agree- 
ment to be made to the parties entitled thereto at 
their respective expenses. Direct the Ohief Olerk 
to settle the payment to be made to the parties 
respectively between themselves, continuing all the 
accounts to the making of his certificate. 

(Before His Honor Mr. Justice Williams.) 

Feb. 19. 

Samwxlls t. Haokktt and Akothbb. 

PaterU — Ir^ringemenJt — The question whether there 

has been an infringement of a patent or not is a 

gueetion of fact peculiarly for the coneideration 

gf the jury. ^ j 
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This action was broughfc^ by fcfenry Sam wells, a 
coachbuilder, in MelbourDO, against John Hackett, 
another coachbuilder, and George Mitchell, a cab 
proprietor, to restrain the defendants from infring- 
ing a patent of the plaintififp, in reference to the 
ttiaking of hansom cabs. 

Mr. Webb, Q. C, and Mb. Worthikoton, for 
the plaintiff; Mr. Hood and Ma. Forlonge for 
the defendant, Hackett. The defendant Mitchell did 
hot appear. 

His Honor, in giving judgment, said : This was 
an action for infringement of a patent. The 
defendant denied the infringement, and also set up 
other defences, from which, however, he was shut 
out, owing to his attorney not having delivered, 
with the defence, the particulars required by the 
statute. The simple question, therefore, that I 
have to decide is wh-ether there was an infringe- 
ment or not. This has been decided 
to be a mere question of fact peculiarly 
for the consideration of a jury (see per Tindall, 
C. J., in Walton v. Potter, W. P. R, p. 586), and 
it is, therefore, as a question of fact that I, sitting as 
a jury, have to determine the issue of infringement 
Or no infringement. The invention, the subject 
matter of the patent as claimed by the plaintiff, 
is set forth in the specification in the following 
terms : — 

' '* I olaim M my invention the method of snpporting and 
staying the sbafbs (1) by means of rods (Ji) and stays (Jil) 
ia combination with a flat steel bar let into the framing, 
the combination and arrangement of the springs (F and 
G) and supports (H), and the combination and arrange- 
ment of these parts with all the others sabstantially as 
herein described and explained." 

The plaintiff's so-called invention consists in con- 
necting the shafts of a comparatively new vehicle 
known as a ' '* brougham-hansom '* with the body 
by means of letting int^the framework of the front 
of the body two large flat steel bars and, by bolting 
to the framework, so stiftened and strengthened, two 
stays, the other ends of which are affixed to the 
shafts. The plaintiff has put in as an exhibit one 
of the steel bars let into the framework, with stay 
attached— in one piece so to speak — and a dupli- 
cate of this is affixed to the other side of the front 
of the vehicle. Seemingly it was the introduction 
of this new class of vehicle that suggested this 
contrivance to the plaintiff, for with the old style 
of hansom its application was not possible. 
Whether it be an improvement to the motion of 
the vehicle or not is a question which I am not 
called upon to decide, but there was a great deal 
of evidence that the vehicle would run easier and 
smoother without it, as it is stated that ics effect is to 
make the shafts unduly rigid, and so occasion 
considemble shaking, particularly when descending 
hills. The plaintiff complains that the defendant 
has infringed his patent by fi ^ng on to a certain 
brougham-hansom a stay which has also been put 
in as an exhibit, but which differs in some material 
respects from the stays affixed by the plaintiff, 



and in the manner of affixing. There is no ground 
for assuming that the defendant affixed the stay in. 
question with any intention of infringing the plain- 
tiflTs patent, or indeed with even any k2u>wledgQ of 
the existence of the patent. The evidenoe adduced 
before me ndgatives both these viewa. Now tbe 
first thing that strikes one in oonsidering this 
matter is^ that if the connecting the shafts with the 
body by means of these stays be an infringement 
it is so simple and obvious an expedient that one 
would have thought the applicant woald have had 
great difficulty in patenting these stays alone, had 
it not been for the cla^m of combination with the 
steel bars let into the front framework of the vehicle. 
There is no pretence for saying that the defendant 
has infringed the combination. Therefore, if it be 
the combination that has been patented, as J am dis- 
posed to think is the case, the plaintiff's case fai1& 
Defendant has never used the steel bar at all ; he 
has only affixed his stay to one vehide — he only 
affixed one stay, not two, of a different shi^e, in a 
different manner, and to a different point of the 
shafts, and he has affixed it to the front framework 
as it stands, and without stiffening or strengthen- 
ing the framework in any way. But r^;arding for 
the moment the claim patented not as a combina- 
tion, has the affixing by the defendant to one of 
these vehicles of the stay produced been an infringe- 
ment of the plaintiff's patent ? From a compari- 
son of these two exhibits, and the manner in which 
they were respectively affixed, the differences are 
noticeable. The plaintiff affixes two separate and 
distinct stays, each of larger dimensions than the 
defendant's stay, each bolted in the front framework 
of the vehicle after it has been strengthened and 
stiffened with the steel bars, and each affixed at a 
different point to the shafts to that at which the 
defendant's stay is affixed. The defendant's stay is 
smaller, lighter, is welded in one piece, much 
simpler, and less cumbersome. It is so formed that 
this one stay serves the purpose of the two stays 
of the plaintiff. It is and can be used without any 
alteration of or letting into the framework of 
the vehicle; in other words, it is used with- 
out the heavy appendage of the steel bars, and is 
affixed considerably nearer to the centre of the 
back of the shafts, thereby giving, according to the 
evidence, greater play and elasticity to the shafts. 
In my opinion this stay of the defendant's is 
substantially a different invention, no doubt obtain- 
ing the same object, and effecting the same purpose, 
though in a more advantageous way. It appears to 
me to be a decided improvement upon, and in many 
of its features a substantial departure and 
variation from, the plaintiflTs invention. Tindall, 
C. J., in the case of Watton v. Potter, already cited, 
says, " Now there can be no doubt whatever that 
although one man has obtained a patent for a given 
object there are m%ny modes still open for other 
men of ingenuity to obtain a patent for the same 
object. There may be many roads l^ing to one 



Digitized by 



Google 



.«<yrB6 ov OAqpQ.1 
Ml. aMk, U8S. I 



TBE AUSTBALUN LA.W TIMES 



ia7 



]^lace, and if a man has, by dint of his own genius 
and diflcovery after a patent has been obtained, 
been able to give to the pablic, without reference 
W the former one, or borrowing from the former 
4>ne/ a new and superior mode of arriving at the 
aame end, there can be no objection to his taking 
out a patent for that purposa" I have come to the 
conclusion that, whether viewing the invention 
which plaintiff has patented as a combination or 
otherwise, the defendant has not committed an 
infringement I, therefore, order judgment to be 
entered for the defendant, with costs to be taxed. 



(Before Bis Honor Mr. Justice Molesworth.) 

Fbterson v. Fardy. Feb. 23. 

AdfninistrcUion of estate under the direction qftlie 

Court — Adimnistratrix HUterate — Form of di- 

reetion and declaration. 

This was a suit by a married daughter of one 
John Fardy and her husband against Fardy 's widow 
and administratrix to have the estate of the 
deceased administered under the direction of the 
Court, for accounts to be taken of the sums received 
and expended by Mrs. Fardy out of the estate, and 
for payment to the plain tafis of what should be 
found due on the taking of the accounts. Fardy 
died in 1853, leaving a widow (the defendant) and 
several children. He had owned a farm at Moonee 
Fonda. After his death the defendant carried on 
the farm, and as she said she spent all the personal 
property left by her husband on the maintenance 
of her children, and when that was exhausted she 
supported them by her own exertion, she had kept 
no accounts, and could not furnish any. A sum of 
X30 had been paid to Feterson. Feterson was 
married to his wife in 1875, and since then Mr& 
Feterson had not lived with her noother. 

Mb. Neiohbour appeared for the plaintififct ; Ma. 
QOLDSMITH for the defendant. 

Bis HoKOR said that John Fardy died in April, 
1853. The widow took out administration to his 
estate. This suit was brought by one of her 
daughters and her husband to obtain administration 
of the estata The defendant did not say that she had 
discharged the shares of her children, and there was 
no Statute of Limitations in such a case. The female 
plaintiff lived with her till 1875, and was supported 
by her. Two sums of X20 and ^10 had also been 
paid by her to the male plaintiff. After the 
plaintiffs had married in 1875 the female plaintiff 
had ceased to live with her mother, and she now 
wanted her share of the property. The defendant 
was an ignorant, illiterate woman, and had kept no 
accounts^ but that did not entitle her to retain the 
estate, and he would, therefore, make a decree for 
accounts. Direct the chief clerk to take accounts 
of the personal estate of John Fardy, deceased, 
which came to the hands of the defendant, Letitia 
Fardy, as his administratrix ; .also, an account of 
his debts, general and testamentary expenses paid 
by the said defendant, and to strike a balance 



showing the amount with which she is chargeable 
for his nextK>f-kin ; and, if so required, to tak^ an 
account of the:amount due to each of the next-of- 
kin as their proportion thereof. Declare that the 
plaintiff, Esther Peterson, is entitled to two- 
fifteenths of the said balance, with interest thereon 
at the rate of 8 per cent, per annum, from a year 
after the death of the said John Fardy, April 10, 
1854 ; but that, up to the date of the said 
plaintiff's marriage, June 24, 1875, her maintenance 
should be set off against the said interest ; and 
that the said defendant should also have credit for 
a sum of £30 as paid to the plaintiff, Feter 
Feterson. Beserve further directions and costs. 
Liberty to apply. 



SOUTH AUSTRALIA. 



sufreme court. 

In Banco. 

(Before Way, C.J., Boucaut, J., and Bundey, J.) 

Reg, v. Bolte. Dec. 11. 

Fraudulent intent — Appropriation of trust tnoneys 

by trustee — B. was clmrged on an indictment 

with having fraudulently appropriated certain 

moneys which he held as trustee under tlis will 

of one G, At the trial it was proved (1) that 

voider the willB. was to pay G.*s widow for life 

the interest on the money bequeathed^ and tluit at 

her death the corpus was to be distributed; (2) 

thaJtfor some time B, paid the beneficiary Jier 

interest^ bui subsequently failed to do so ; (3) 

that B, drew chequ^es on the trust fund account 

which purported to be for loans to third parties, 

and which chequss were subsequently paid into 

B.^s (yum private account. Held — (1) That under 

tliese circumstances there was no evidence to go to 

a jury of a fraudulent ■ conversion ; and ( 2 ) tliat 

when a cheque purports to be drawn from a trust 

fund for a specific purpose, the presumption is 

that it has been rightly applied, and the onus rests 

with the Crown qf rebutting such presumption. 

This was a case reserved from the Mount 

Gambler Circuit Court. 

The defendant Bolte was charged under section 
204 of the Criminal Law Consolidation Act with 
f raudnUntly appropriating certain trust moneys. It 
was proved by the Grown that two cheques drawn 
by Bolte on the trust account for £85 and £120 
respectively, and purporting to be for loans on 
account of the trust fund were paid by Bolte to his 
private account. On the other hand, it appeared 
from the evidence, which was given in German, 
doubtful whether the corpus was understood by the 
life beneficiary to be '^ lent out to '' or ** loaned out 
by " Bolte. That under the will the defendant was 
to pay Mrs. Graunitz the interest on the corpus 
during her lifetime; that for some time Bote paid 
the interest, but subsequently failed- in his pay- 
ments j that he was doing a large interest, had a 
considerable overdraft, and it was not shown that 
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he was in insolvent or embarrassed ciroumstanoes 
at the time he made the appropriation. 

Stmon, Q.C, for the defendant : Although the 
defendant had committed a breach of trust there 
was nothing in the evidence to show fraudulent 
intent. Bolte's duty was to invest the money 
and pay the life beneficiary the interest accruing, 
and so long as he did this and was able to pay over 
the corpus at her death he was properly administer, 
ing his trust; eren though he lent the money to him- 
self. Failure to pay the interest to the life 
beneficiary would entitle the latter to a civil but 
not a criminal remedy. 

Mank, Q.C, contra : The Grown had produced 
evidence to show that the cheques were drawn for 
a specific purpose, and that, they having been 
paid to the defendant's own accounir, th« onus was 
thrown on the prisoner that they were rightly so 
appropriated; 

Way, C. J., in delivering judgment, said : This 
is a prosecution under sec. 204 of the Criminal Law 
Consolidation Act, providing that ''where any 
trustee with intent to defraud, converts or appro- 
priates trust funds to his own^use, he shall be guilty 
I f a felony." With respect to the interpretation 
of this clause we have not the assistance of many 
cases in the books. I can not charge my memory 
as to whether there has been a previous prosecution 
in this colony under the section^ and the only case 
I am able to refer to does not touch the point that 
has to be decided in this case. At the trial the 
prisoner was undefended. My impression at the 
time, so far as I could understand the effect of the 
evidence, was that there was evidence for the con- 
sideration of a jury, but still the case was left so 
bare on the pftrt of the prosecution that I felt at 
the time it was very likely I might have overlooked 
some aspect of the case wliich ought to be taken 
into consideration, and, therefore, I thought that 
the jury's opinion should be taken on the facts, and 
a case reserved for the opinion of the Full Court, 
in regard to the law. Accordingly, the case went* 
to the jury, who, with the instructions given 
them, could hardly return &ny other verdict 
than one of guilty. But the argument 
which has taken place, and the conclusion at which 
this Court has arrived has satisfied me that it was 
a very proper case to reserve for the opinion of this 
Court Now, the case, as I have said, was laid 
before the jury in an exceedingly naked and bare 
manner. If it was the intention to prosecute the 
prisoner it would have been undoubtedly better 
for the Crown first to take proceedings for the pur- 
pose of obtaining an account from the prisoner as a 
trustee, instead of attempting to make out a prima 
facie case leaving the debtor to discharge himself if 
he could. It is possible if that course had been 
taken that the result of the case would have been 
different. In the consideration of this case we 
have to bear in mind that it is not criminal for a 
trustee to appropriate moneys to his o ^n use. This 



is done every time a trustee pays money into hia 
own bank and mixes up trust money with his own 
property, however solvent he may be, and I cannot 
conceive of the Legislature making such an appro- 
priation of property a criminal offence; The appro- 
priation of property is not a criminal offence. If 
it were so no prudent man would take the manage- 
ment of the affairs of other people as a trustee, and 
thus an attempt to punish so severely the trustees 
would merely react to the prejudice of the cestui que 
trust. There are five cheques, the subject of the 
prosecution. It is not shown that one penny of 
the proceeds of these cheques has gone to the 
prisoner's account. There is no evidence of appro - 
priation, and, therefore, the prisoner is not called 
upon to answer the case. On these counts he was 
acquitted. The controversy then, as now, is as to 
two cheques — one for £120 and the other for j&85, 
drawn by the prisoner in September, 1880, and 
July, 1881, both of which found their way into his 
account in the bank, one on the same day, and the 
other two days after it was drawn. I hold that 
this was some evidence of appropriation. But is 
there evidence of an attempt todefiraud. It would, 
undoubtedly, be a breach of trust that the prisoner 
should use this money for his own benefit, and I 
think, also, it would be a breach of trust if he 
borrowed the money. His course would be either 
to lefekve it in the bank bearing interest, I say 
it somewhat doubtfully, but more clearly to invest 
it on mortgages or on Government securities. But 
although it would be a breach of trust to borrow 
the money I do not think it would be a breach of 
trust that would involve an intent to defraud, and 
I so directed the jury. His intentions, when he 
borrowed the money himself, might have been 
quite as honest as if he lent the money to some 
other person, and, therefore, although civilly respon- 
sible to make good the amount, he would not be 
criminally liable. But then I directed the jury 
that the prisoner having said that the money was 
lent out, and having refused to give any account; 
and it having been shown that the money went to 
his credit immediatedly afterwards, it was for the 
jury to say whether it was appropriated with intent 
to defraud. Now the evidence is somewhat 
ambiguous. The prosecutrix is an aged woman, 
who only speaks German, and is illiterate, and has 
an unreliable memory in regard to what has taken 
place. She said that the prisoner told her that the 
money was '' lent out." It appears that the word 
used meant either "lent out " or 'Moaned out" I 
I am not a German scholar, but it appears that she 
indicated that he meant it was lent to other persons. 
There is a subsequent part of her evideiice to the 
effect that the prisoner agreed to pay her 6 per 
cent., and that would mean that she understood 
that he had borrowed the money himself. That 
being in evidence, the^e were two cheques in 
question. Regarding the cheque of £120 to Mrs. 
Jane Hunt, which went to his own credit. I am 
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elearlj of opinion that there was no evidence to 
go to the jury, but with respect to the cheque for 
]£85, payable to J. Mills, the case is somewhat 
different and more difficult to decide. Undoubtedly 
this cheque, on the face of it, represents a loan. 
Thus, any person reading the cheque, and being 
acquainted with the fact that there wa^ a will, 
would come to the conclusion that Bolte, an 
executor of the estate of Graunits, had lent a sum 
of money of £S6 to J. Mills out of the trust moneys. 
Well, then, it was said that this was cleai'ly not a 
loan, because the cheque was paid to the prisoner's 
own account two days after, and that the onus of 
showing that the money was not lent to J. Mills 
was shifted from the Chrown. But in considering 
that argument the Court is bound to bear in mind 
that cheques very readily pass from hand to hand, 
and that between the 16th and 18th days of the 
month this particular cheque might have found its 
way back into the prisoner's possession quite 
honestly. The circumstance* that the priioner 
himself filled in the paying-in slip would seem to 
indicate that he was not pressed at that time, or 
that there was anything to conceal^ because it 
would have been the easiest thing in the 
world for him to change the cheque over 
the counter ; or to pass it away in the 
course of his business instead of paying it 
into the bank under his own signature. 
And, therefore, it appears to me that the onus still 
lay upon the Crown of showing that there was no 
loan to Mr. Mills of the sum of £S5 that could 
have been shown in two ways. If there is a J. 
Mills resident in the district, they might have called 
him, and assuming there is no such person evidence 
could have been given that enquiries had been 
made as to his whereabouts, and that it could not 
be discovered that such a person was resident in 
the district. No attempt of the kind was made, 
and, therefore, it appears to me that the representa- 
tion is altogether unsba%en. If the prosecution 
has been in too much haste to institute proceed- 
ings, so much the worse for the interests of justice. 
If the Crown had^gone on to negative the facts that 
there was a loan to J. Mills there would have been 
a case for the jury to consider. The cheque for 
£120 may or may not have been a loan to J. 
Hunt, and, therefore, I desire to add, with respect 
to that part of the case, that the mere borrowing of 
the money does not show an intent to defraud. The 
prisoner's account was overdrawn, but he might 
have had credit at the bank for a much larger sum 
than his overdraft amounted to. There is no 
evidence that he was under pressure from the bank, 
and, indeed, except that he was unable to pay 
interest on the trust money when he was called 
upon to do so, there is no evidence that he was in 
insolvent circumstances when the prosecution was 
instituted. I desire to express no opinion what- 
ever as to the prisoner's conduct, but will merely 
add that no anxiety on the part of the Court to 



secure the interests of the cestuique trust would 
justify the Court in finding that a criminal law has 
been broken when the requirements of the statute, so 
far as the prosecution is concerned, have not been 
complied with. 

BouoAUT, J. and Bohdbt, J. concurred. 

Case answered in defendant's favour. 

VICTORIA. 



IN CHAMBERS. 
(Before His Honor Mr. Justice Higinbotham.) 

Feb. 24. 
Eddinoton and Cabisbbook Estate CoHPiKY, 

No Liability v. Oohiltbeb. 

Bul08 of Supreme Court 1884 — Order XXX. ^ rule 

1 — A general summons /or directions is not 

applicahU to a case where directions are sought 

aa to the place, and manner, and notice of trial . 

in an action ordered on appeal from the County 

Court, to he rehecvrd before a judge of the Supreme 

Court under sec, 120 of the Cou/nty Court 

Statute 1869— Practice to he observed where a 

cau^e in the County Court is directed on appeal 

to he reheard before a judge of the Supreme Courts 

Application on behalf of the plaintiff under a 

general summons for directions, for particulars and 

directions as to the place, and manner, and notice 

of trial in an action ordered on appeal from the 

County Court, to Ji>e reheard before a judge of the 

Supreme Court. 

Mr. Tatlob in support of the application. 
His Honob said : This was an application by 
the plaintiff under general summons for directions 
for particulars and directions as to the place and 
manner, and notice of trial in an action ondered on 
appeal from the County Court to be reheard before 
a judge of the Supreme Court under section 120 of 
the County Court Statute 1869. A general sum* 
mons for directions is not applicable in a case of 
this nature and the summons must be refused with 
costs, which I fix, by consent, at one guinea. 
Where a cause in the County Court is directed on 
appeal to be reheard before a judge of the Supreme 
Court, the practice proper to be observed in future 
will be this : The registrar of the County Courr^ 
upon being served with a copy of the order of tlfe 
Full Court, will forward the plaint summons to the 
prothonotary^ who will hold it as the officer of the 
Supreme Court. The plaintiff, and not the protho- 
notary, will then set down the cause for rehearing. 
And the plaintiff, not the prothonotary, will ako 
give notice of trial, which will take place in all 
cases at Melbourne, unless the Full Court shall 
have otherwise ordered. I understand it to be the 
wish of tlie parties that this cause shall be reheard hy 
a judge without a jury. Sitting in Chambers I 
cannot depart from tixe settled practice in cases of 
this kind, even with the consent of both parties. 
The matter may be mentioned by either party to- 
the Full Covirt on notice. 
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Feb. 25. 



Rules of Supreme Court 1884 — Order JC/X, rr, 13, 
17 — Appendix J), Sec, 6, iVb. 1 — Action for 
slander — Denial of " the severalfiicts and matters 
complained of" stncck otU as embarrassing — 
Each party must^ either by a traverse or by an 
answer in the nature of a plea of confession and 
avoidance, or by an express withholding of 
admission, deal with every allegation, material 
and immaterialy in his adversary's previous plead- 
ing, which Jhe does not intend should be adm,itted 
by him. — Tlie form given in Appendix D, Sec, 
6, yo. \ is a m£re direction, and is not, amd 
does not pv/rport to be a general form, of denial to 
all actions for vsrongs. 

Application on behalf of the plaintiff calling 
upon the defendant to show cause why the state- 
ment of defence should not be struck out as em- 
barrassing. 

The action was one for slander. The statement 
of defence was as follows : '' The defendant says 
that he denies the several facts and matters com- 
plained of." 

Mr. Foblonge, in support : This statement of 
defence is embarrassing because it offends against 
the rules of pleading ( William^son v, L, amd N, W, 
By, Co,, 12 C. D. 787). Order XIX., r. 17, provides 
that it shall not be sufficient for the defendant, in 
his statement of defence, to deny generally the 
grounds alleged by the statement of claim, but each 
party must deal specifically with each allegation of 
fact of which he does not admit the truth except 
damages. Bule 15 of the same order provides that 
the defendant must raise, by his pleading, all such 
grounds of defence as if not raised would be likely 
to take the oppoilite party by surprise. This state- 
ment of defence violates both these rules. Under 
this defence the defendant may bring evidence as to 
the publication, the innuendo, the malice, and the 
truth. The rules were intended to make the parties 
plead specifically, su that each side would know 
what it had to meet. If such a general defence be 
allowed the plaintiff will not know what defence 
will be raised at the trial, and so would be likely 
to be taken by surprise. Order XIX., r. 6, provides 
that the forms in Appendices C, D, and E, when 
applicable shall be used for all pleadings. No doubt 
this defence is taken from Appendix D, Sec. 6, No. 
1 ; but if this form is to be taken to be the form of 
defence to all actions for wrongs, then in some 
actions, e,g,, seduction, there would be two defences 
as there is a special defence given for an action of 
that nature. 

Mr. R. Walsh, to oppose : Order XIX, r. 5, 
directs that the forms in the appendices shall be 
followed. This defence is taken from Appendix 
D, Sec. 6, No. 1, and is, therefore, sufficient. If 
your Honor thinks that this form is not a sufficient 
defence the defendant will put in a more special 
defence. As the defendant has followed the form 



he should not hav« to pay the costs of this applica- 
tion. 

His Honor said : This was an action for slander. 
The statement of claim alleged that the plaintiff 
had suffered damages by the defendant having 
falsely and maliciously spoken of the plaintiff 
certain defamatory words specified. The defence is 
in these terms — *' The defendant says that he denies 
the several facts and matters complained of." I 
think that this defence is embarrassing, and must 
be struck out or amended. It is manifestly at 
variance with the express terms of rule 17 of Order 
XIX., which directs that ''each party must deal 
specifically with such allegation, of fact o£ which 
he does not admit the truth, except damages." This 
rule, taken in conjunction with rule 13 of the same 
order, requires that each party shall, either by a 
traverse or by an answer in the nature of a plea of 
confession and avoidance, or by an express with- 
holding of admission, deal with every allegation, 
material and immaterial, in his adversary's previous 
pleading, which he does not intend should be taken 
to be admitted by him. The only exception to this 
rule appears to be the case of a defence on other 
than equitable grounds by a tenant in possession in 
an action for the recovery of land. Order XXL, 
rule 21. — Publication of the alleged slander — 
publication with reference to the plaintiff" — the 
meaning of the words uttered — their falsity — and 
malice in the utterer, are all allegations of fact in 
this statement of claim, which, if not denied, will 
be admitted. But this rule of pleading does not 
alter the rule of evidence, which determines upon 
which of the parties the burden of proving par- 
ticular allegations is to rest. Though the plaintiff 
has to aver that the alleged slander is false he need 
not prove that it is false. The defendant must 
prove it to be true, and he may do so, I think, 
under a plea denying that it is false. So, if the 
defendant denies malice, the plaintiff has not to 
prove that the alleged slander was uttered 
maliciously, that will be implied. But the defendant 
must, under such a traverse, prove that the alleged 
slander was uttered on a privileged occasion, which 
is the only mode in which implied malice can be 
rebutted. It was urged by Mr. Walsh that this 
plea, in its present form, was justified by Form No. 
1, Sec. 6, of Appendix D ; but I think this argu- 
ment was successfully met by Mr. Forlonge, who 
pointed out that No. 1 is, in fact, a direction, and 
that it is not, and does not purport to be, a general 
form of denial. Like rule 17 of Order XIX., it 
really enjoins a defendant in all action of wrongs to 
deny specifically each allegation of fact, the truth of 
which he does not intend to admit. But this 
plea does not do this. Order made as applied 
for. Costs to the plaintiff, which, if the parties 
consent, I fix at three guineas. I certify for 
counsel. 

Solicitors : For plaintiff, Kidston ; for defend- 
ant, Gaunson, 



Digitized by 



Google 



HOIBS 09 OAEDiS. 1 
Mar. 14th, 1880. | 



THE AUSTRALIAN LAW TIAfES. 



191 



Ee DuPFBTT AND Manton. Feb. 27. 

'Common Law Procedure Statute 1865 (iVo. 274), 
Sec. 388 — Attorney and client — Taxation of costs 
— Retention of the amount of a bill of costs by a 
solicitor out of moneys of the client is not neces- 
sarily payment of the bill by the client — If the 
client appear to have been vender pressure to absent 
to the detention of the ammintj and has not had 
an opportunity of eocamining the bill he is not 
to be regarded as having paid the biU so as to 
preclude the taxation ofit^ but if the client knows 
and consents to retention by the solicitor^ such 
retention may amov/nt to payment 
Application under sec. 388 of the Common Law 

Procedure Statute for the taxation of two bills of 

<C06t8. 

Mr. Ogier, in support of the application : 
Messrs. Duffett and Manton acted as attorneys for. 
one M^Gill in two suits — M* Gill v. Fiskenand Othersy 
<x)mmenced in October, 1881, and concluded in 
February, 1883 ; and M^Gill v, Baird and Others^ 
•commenced in March, 1881, and concluded in July 
1884. These suits were practically the same in 
parties and matter. The question is whether the 
two cases are to be brought within the same cate- 
gory. I submit they can. In the suit of M*Oill v, 
Fisken the attorneys delivered a signed bill of costs 
to the applicant, retaining certain moneys of his, 
and lodging the balance to his credit, at the same 
time forwarding him the bank deposit receipt. 
This retention of money cannot be regarded as pay- 
ment. As these two suits were running together, this 
retention of moneys, if it is to be regarded as pay- 
ment, must be taken to be a payment on account of 
the costs of both suits, and not as payment of the 
•costs in M'Gill v, Fisken. 

Mr. Hodges, to oppose : Payment has been 
made in the suit of if' Gill v. Fisken. Accounts 
were rendered, and the bank slip for the balance 
pf the moneys was accepted by the complainant. 
This transaction took place more than twelve months 
ago, and consequently special circumstances must 
be shown to warrant the Court in ordering taxation. 
In this case these circumstances are wanting. The 
law on this point was settled in Re Hardy and 
Madden, 7 V. L R. (L) 266; Re Chambers, 
6 A. L. T. 125; and Re Sutton and Elliott, 11 
<i. B. D. 377. 

His Honor said : This was an application to 
refer two bills of costs to taxation. The 
order may go with regard to the bill of 
costs in the suit of M'Gill v. Baird and 
Others. The application, so far as it relates to the 
bill of costs in the suit of M^Gill v. Fisken cannot 
be granted. A signed bill of costs in this latter 
suit was delivered to the client so far back as 
"Sth Apiil, 1883, the solicitors then retaining the 
■amount of the bill out of moneys of the client, 
lodged by them in the bank. The business done 
in this suit is not shown to have been necessarily 
•connected with or to have formed a part of the 



business done by the solicitors in the other suit, 
and the client, although he now says that he did 
not consent to the retention by the solicitors of 
their charges, does not appear to have made any 
objection at the time. Retention of the amount of 
a bill of costs by a solicitor out of moneys of the 
client is not necessarily payment of the bill by the 
client If the client appear to have been under 
pressure to assent to the detention of the amount, 
and has not had an opportunity of examining the 
bill, he is not to be regarded as having paid the 
bill so as to preclude the taxation of it. But if 
the amount of the bill be retained by the solicitor 
with the knojirledge and consent of the client, who 
has the means of examining the charges contained 
in the bill, such retention may amount to payment 
The settlement of this bill of costs in April, 1883, 
amounted, I think, to payment, not under pressure, 
and, as this payment was made more than twelve 
months before the present application, the bill 
cannot now be taxed (see Re Hardy v. Madden, 
7 V. L. R (L.), p. 266 ; Re Sutton, 11 Q. B. D., 
p. 377). I acted on these authorities in Re 
Chalm^s, 6 A. L. T., p. 125. 
Solicitor for applitsant, Duerdin, 



PRACTICE COURT. 
(Before His Honor Mr. Justice Williams.) 

March 7. 
Local Board of Health of Ballarat 
(Appellants) v. Carvalho (Respondent). 
Justice of the Peace Statute 1865 (I^o. 267), Sec. 
150 — Appeal case — The onus of provvng that the 
appeal case was served after it waffled with the 
Prothonotary lies on the party moving to strike 
the appeal case out of the list-^Appeal case not 
struck out where the appellants have been guilty 
of no undue delay ^ cUthough the case was not 
filed unthin fou/rteen days from receiving the 
same from the Justices. 

Application on behalf of the respondent to strike 
an appeal out of the list, 

Mr. Goldsmith, in support: An appeal was 
granted in this case from a decision of justices 
dismissing the case on the ground that they had no 
jurisdiction. The appeal case has been set down 
in the present list. The grbunds of this application 
are : (1) That the appellants did not, within 14 
days, transmit the case to the Full Court as 
required by section 150 of Act No. 267. * 
(2) That the appellants did not, before 
transmitting the case to the Court, give 
notice in writing of the appeal, together with a 
copy of the case to the respondent under the same 
section. The case was received by the solicitors 
of the respondent on the 11th November, 1884, 
it was not filed with the Prothonotary until the 2nd 
December, 1884, the reason given being that it was 
not filed so as to enable the appellants to get the 
signatures of the other justices to the case, Mr. 
Carr, the police magistrate, then being the only 
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signatory. The signature of one justice is sufficient, 
and, therefore, this case on the llth Noyember was 
a fit case to be set down for appeal at that time. 
The appellants are out of time for not having 
set the case down wifchin the fourteen days. There 
is nothing to show that the appellants gare notice 
as required to the respondent before filing the case 
with the Protbonotary, the case being filed with 
him on the same day that notice was given to the 
respondent, viz., on the 2nd December. 

Mr. Box, to oppose : It is constantly the case 
that the signatures of other justices are required 
by appellants ; in fact, it is reasonable to imagine 
that versions of a case might disagree. The appel- 
lants received the case as stated back on the 27th 
November, if that is the date we are in time. 
There is nothing on the face of this case to show 
whether the respondent or the Prothonotary 
received it first. The onus of showing this lies on 
the respondent. The Court will not divide a day 
to give effect to a technical objection. 

His Honor said : As to the first objection the 
onus lies on the party making the motion to show 
that the appeal case was served after it was filed 
with the Prothonotary, this has not been done, 
and there is nothing to show that one was done 
before the other. I may presume that the case 
was served on the respondent before it was filed 
with' the Prothonotary. As to the other point, 
whether it was filed within fourteen days, I have 
considerable doubt. I think appellants have the 
right to submit a case for the signature of the other 
justices and the justices have the right to sign the 
same, but they must do this promptly. Owing to 
circumstances this case was delayed through no 
fault of the appellanta They have been guilty of 
no undue delay. I refuse the application 

Solicitors: For respondent, Watson; for appel- 
lant, CvMert and Wynne, 



SUPREME COURT SITTINGS. 
(Before His Honor Mr. Justice Williams.) 

Lewis v. Klapproth. Feb. 25. 

Ir^ringement of trade mark — * ' Borax" — Oldandnew 
la%o— Trade Marks Statute 1864 (No.22\\ Sec,2. 
— Trade Marks Registration Act 1876 {No, 639) 
— The word " Borax -' cannot be registered as a 
trade mark under Act {No, 539) — It cannot be 
appropriated as a trade mark under old law. 
The defence that a ^ord is incapable of appropria- 
tion as a trade mai^ either under the old law or under 
the new, is a good one to an action for infringement. 
Action brought by Lewis and Whitty, of 
Melbourne, against F. Klapproth, of Sandhurst, to 
restrain the defendant using the word " Borax '' as 
applied to soap made by him, on the ground that it 
was an infringement of their trade mark. The 
plaintiffs had two trade marks, one with the 
words " Borax Soap " impressed upon the bars of 
soap made by them, the other with the word 
''Borax '' with a border round it, printed upon 



packages containing soap, extract of soap, etc. 
Plaintiffs alleged that they were registered for the - 
first trade mark in November, 1883, and for the 
other in April, 1884, and they claimed that the 
word " Borax," as used by them, although theirsoap, 
to which it was applied, contained borax as one of 
its ingredients, was not intended to be descriptive 
of the kind of soap, but was an arbitrary or fanciful 
name, and that they bad adopted it as their trade 
mark or trade name. The defendant, on the other 
hand, alleged that for many years past he had used 
borax as an ingredient in the manufacture of his 
soap, although he did not sell it as a borax soap 
until after the plaintiffs had sold theirs under that 
name. The plaintiffs asserted that there was such* 
a similarity in the shapes of the bars of the defend- 
ant's soap and theirs, and in the printed matter, as 
to deceive an ordinary purchaser ; but the defendant 
denied this, and contended he had as much right to 
use the word '' Borax " as the plaintiffs had. 

Mr. Webb, Q.C, and Mb. BIiyant for plaintiffs ;. 
Mr. Goldsmith and Mb. Hiqgins for defendant. 

His Honor said : This was an action brought 
by the plaintiffs to restrain the defendant from 
infringing certain trade marks of the plaintiffs' 
by marking the wrappers, in which defendant 
enclosed his soap, with the word ** Borax."" 
The action was tried on affidavits, which in this- 
case are both numerous and voluminous; but 
having regard to the view which I take of the case,, 
the greater part of the matter contained in the 
affidavits becomes comparatively immaterial The 
case has been very well and carefully got up, and 
has been argued with striking ability on both sides. 
There are points of some difficulty involved in it- 
necessitating reference to an examination of a very 
long series of authoritiea The plaintiffs in argu- 
ment based their right to this so-called trade mark 
as their property — first by virtue of registration 
under the Trade Marks Registration Act 1 87 S 
40 Vict. No. 539 ; secondly, under the old lawf 
contending further that the word "Borax" came 
within the interpretation of the word " mark " in 
sec. 2 of the Trade Marks Statute 1864, No. 22L 
It was upon these two points chiefly that counsel 
for the defence addressed me, contending that 
neither under the Acts 539 or 221 or under the old 
law was the word " Borax " capable of appropriation 
as a trade mark. But counsel for the plaintiffs, in 
reply, put forwaid a new and additional contention 
(a course against which counsel for the defendant 
protested on the ground that it was not put forward 
by the statement of claim), to the effect that evea 
if plaintiffs had not a right to the use of the word 
<< Borax '' as a trade mark, yet that, being the first 
to apply this title to their soap, they could main- 
tain their present claim for an injunction, inasmuch 
as the defendant was using the word in such a man- 
ner as to induce the public to believe that the soap 
he was selling was the plaintiffs. I have not had 
any argument beyond the protest I have mentioned 
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addressed to me upon i^is point by counsel for the 
•defendant, no doubt on account of the late stage of 
the proceedings at which it was put forward, and no 
Application has been made tome on behalf of the plain- 
tilfe to amend the statement of claim. I shall first 
oOBsider a^ deal with the two points on which the 
ease was chiefly argued, and then with the point 
nrged in the reply, stating very briefly such of the 
facts as may be material to the consideration of the 
case as submitted to me. The plaintiffs and the 
defendant are both manufacturers of soap, the 
former in Melbourne the latter in Sandhurst. 
Borax which is, and which I find to be, a well-known 
word in use in the English language (see Johnson's 
hndthe Imperial Dictionaries )ia one of the principal 
ingredients in the soap manufactured by plain- 
tiffs and defendant respectively, the reason for its 
use as one of the principal ingredients of the soap 
being its great cleansing power. The defendant 
had been using borax as an ingredient in the soaps 
manufactured by him for several years, and in 1883 
Was selling a dry soap manufiactnred by him in 
wrappers labelled " Borax Dry Soap," apparently 
before or about the time that the plain tifl^ 'applied 
the term " Borax" to their hard soap. No com- 
plaint is made by the plaintifls against the defend- 
ant in respect of his vending or labelling of the 
** Borax Dry Soap," their complaint against the 
defendant is confined to his vending his hard soap 
in wrappers with the word "borax" imprinted 
thereon. On the affidavits I have come to the 
conclusion that before or at the time plaintiffs 
endeavoured to appropriate the term '* Borax" to 
their hard soap, and commenced to vend it under 
that designation, defendant was selling his dry 
soap under the designation of, and in packets or 
labels containing the designation "Borax Dry 
Soap," but I have also come to the conclusion 
that plaintifls were the first persons in this colony 
to apply the term "Borax" to hard soap 
manufactured in this colony. They so first used 
the term for the purpose of vending their 
hard soap in November, 1883, the writ in this 
action being issued on the 4th September, 1884. 
I also find that the term " Borax " was applied by 
the plaintiffs to their hard soap for the purpose of 
designating that it contained " borax," and that it 
consequently possessed great cleansing qualities. In 
fact, plaintiffs almost admit this (see paragraphs 4 
and 5 of plaintiff Whitty's affidavit). In other 
words, I find it was used by the plaintiffs as a term 
of description. I also find that the printed wrappers 
for his hard soap, used by defendant, were such as 
to be calculated to deceive incautious purchasers 
not having the opportunity of seeing plaintiffs' and 
defendant's wrappers in juxtaposition, and that by 
means of these wrappers such purchasers might 
purchase defendant's hard soap, believing it to be 
plaintiffs' hard soap ; and I also find, that as applied 
to hard soap, the term " Borax" has not become 
puiUci jv/ris. On these* findings and conclusions, | 



defendant's defence, apart from the third position 
taken up by the plaintiffs in reply, is limited to the 
points that neither under the old law or under the 
new is the word " Borax " capable of being appro- 
priated as a trade mark. This ground of defence 
can, it appears, be taken to an action for infringe- 
ment, and is not merely ground for applying to 
have the register rectified fEe Palmer's Application^ 
21 C. D., p. 59, per Jessel, M.R.). Is it, then, ih 
the present instance a good defence 1 In the first 
place, I think it is clear that the word " Borax *' 
could not be registered as a trade mark under the 
Act No. 539 — it does not come within any of the 
definitions given in section 2. This is, I think, per- 
fectlf clear from the terms of the section itself, but 
the case of re Palmsr's Trade Mark on appeal in 
24 C. D., p. 504, and which was decided after the 
passing of the analogous English act, 38 and 39 
Vict., C. 91, is conclusive upon the point. Then 
could the word " Borax " be appropriated as a trade 
mark under the old law ? I think, having regard 
to my finding, that it is, and has been, used by ihe 
plaintiffs as a mere term of description of the 
article sold for the purpose of designating that it 
contains borax, and consequently possesses peculiar 
cleansing qualities, that it could not be so ap- 
propriated. The authorities upon this point are 
not only numerous, but happily tolerably conclusive. 
To hold that a word of this class could be so appro- 
priated would be " an extravagant extension of the 
right to a trade mark." It will be sufficient 
however, to refer to the following as authorities for 
the conclusion I have arrived at upon the point : — 
Young v. Macrea, 9 Jur, N. S., p. 322 — the 
Paraffine Oil Case ; Kelly v. Byles, 13 C. D., p. 
682 — Post-office Directory; Chevin v. Walker^ 6 
C. D., p. 850 ; re Palmes trade mark, on appeal^ 
in 24 C. D , 604— Braided Fixed Stars; Linoleum 
Manufajcturvng Company v, Naim^ 7 C. D., p. 
834; Wolfe v. Eart, 4 V. L. R. (E), p. 132 j^ 
re Leonard amd JSllis's trade ma/rk, 26 C. D.,' 
p. 288. I do not think, therefore, that the plain-, 
tiffs are entitled to claim this injunction on the 
ground that they are entitled to the use of this 
word " borax" as their trade mark under either the 
old law or the new law, for under neither, as it 
appears to me upon the authorities, is the word 
" borax" capable of being appropriated by them as 
a trade mark in respect of the soap vended by 
them. But it was then finally, and at a very late 
period of the case, contended by the plaintiffs that, 
conceding they had no such right, yet that having 
been the first to use the word as descriptive of their 
hard soap for the purpose of selling it, and having 
sold it under that description, they were entitled to 
have the defendant restrained from using wrappers 
(for his hard soap) on which the word " borax" was • 
imprinted in such a manner as to induce the public 
to believe that the hard soap he was selling was the 
plaintiffs' hard soap. As to this point I have in 
the first place very great doubt^ no^ithstanding 
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the case of M^Andreto v, Bassetty 33 L. J. C, p. 
561, to which I have been referred, whether the 
plaintififs' user of the word has been of such a 
nature, either in point of time or of extent, as to 
entitle them to claim an injunction on this ground ; 
but, apart from this, I do not think that in the 
pleadings the claim for an injunction is based upon 
this ground. In the statement of claim, plaintiffs 
put their case wholly and solely, it appears to me, 
on their right to the word *^ borax" as a trade mark 
(see paragraphs 3 and 4), and their cause of action 
is for infringement of that trade mark. No com- 
plaint is made in the statement of claim of any 
wrong done by defendant to plaintiffs, irrespec- 
tive of an infringement of trade marks, and the 
claim is eyidently based on the assumption that the 
words registered as trade marks were either capable 
of being registered as trade marks under the Act 
539 or of being appropriated as trade marks under 
the old law. The plaintiffs' claim, therefore, fails, 
and I order judgment to be entered for the de- 
fendant, but^ under the circumstances of the case, 
without costs. 



(Before His Honor Mr. Justice Moles worth.) 
Pbunty v. Anthoness, Feb. 26, 
Assignment by way of mortgage — Concurrent bill 

of sale — Omission to renew contract /or sale — 

Contract for letimg and hi/ring — Security — 

Eedemption, 

This was a suit by Edward Prunty against 
George Anthoness, claiming to be entitled to redeem 
a mortgage over the furniture, lease, d^c, of the 
Imperial Hotel, Carlton. The defendant asserted 
that the transactions between him and the plaintiff 
were in the nature of a sale of the property by the 
plaintiff to him. The plaintiff, on the other hand, 
alleged that the defendant merely took the pro- 
perty as security for a debt. 

Mr. Duffy for the plaintiff; M& Hood for the 
defendant. 

His Hokor, in giving judgment, said : The 
plaintiff, Mr. Prunty, holding the Imperial Hotel. 
Carlton, by indenture August 30, 1882, as in con- 
sideration of £117 4s. for goods, hotel furniture, 
&c,f and £500 paid as an ingoing, obtained an 
assignment of the goods and a lease of the hotel for 
seven years at a rent of £130 a year. This 
money, or the greater part of it, was advanced by 
the defendant, Mr. Anthoness, to the plaintiff, 
and to secure the repayment by indenture, Sep- 
tember 5, 1882, the plaintiff, as in considera- 
tion of £500 paid by the defendant, assigned 
to the defendant his interest in the hotel 
absolutely. This was perfectly understood to be 
intended as a mortgage for securing the plaintiff's 
actual debt to the defendant, about £600, with 
interest at 8 per cent., and it was agreed that the 
plaintiff occupying the hotel should pay off that 
debt by weekly payments of £2 a week, or as much 
more as he could; and also £12 a quarter for 



interest, which payments for some time he regularly 
made. There was a bill of sale of same date^ 
plaintiff to defendant, reciting a loan of JC600 and 
an intent to secure it and further advances, with 
interest, and assigning to the defendant the same 
hotel furniture as in schedule, and such fumitnrey 
d^c, to be afterwards brought to the hotel, and the 
estate and interest of the plaintiff in the lease, and 
also the goodwill of the business and publican's 
licence, with a provision for redemption and pro- 
vision in case of default by the plaintiff^ for the 
defendant to take possession and sell, pay himself, 
and pay overplus to the plaintiff. The plaintiff 
carried on the business of the hotel, and the defend- 
ant made various other advances to, and incurred 
liabilities for, the plaintiff The defendant omitted 
to renew the conditional bill of sale, and requested 
the plaintiff to substitute another for it, as a protec- 
tion for security, and the defendant directed Mr* 
Demaine, his solicitor, to prepare another docu- 
ment, and Demaine prepared documents in the 
form of a contract for sale and contract for 
letting and hiring, dated February 8, 1884, by 
which plaintiff purported in consideration of £600 
due and owing by him to the defendant, and in 
satisfaction of the said debt, to sell to defendant 
the goods and chattels in a schedule to it, namely, 
the stock-in-trade of the hotel, the furniture, eta, 
as in document September 5, 1882, with a contract 
of letting at £5 a month. The plaintiff and defend- 
ant executed this document at Demaine's office, the 
plaintiff having never seen it before. Demaine 
spoke with the plaintiff, and the signatures were in 
the presence of Mr. Cuthbert, his clerk. Plaintiff's 
case is that he intended a mere renewal of the 
former security ; defendant's, that the plaintiff 
intended to sell as for £600, part of a somewhat 
larger debt which he owed. There is no pretence 
for saying, as between the plaintiff and defendant^ 
that there was a word said of any sale. There was 
no adjustment of accountp, no valuation of property 
to be sold. The plaintiff went to Demaine's intend- 
ing merely to renew the old security. He says he 
never read the document. Demaine does not say he 
did. If read it would explain its meaning — I think 
a sale for £600, part of plaintiff's debt to defend- 
ant, not in consideration of a discharge of the debU 
But Demaine substituted for reading by or to the 
plaintiff his explanation, which I think plaintiff 
understood to mean that the document was wanted 
as a protection against his creditors, but not at all 
that as between him and defendant it was more 
than substituting one security for another. The 
defendant does not say more was said. Outhbert 
did not profess to explain it to him, but understood 
plaintiff to say that he was satisfied with an arrange- 
ment for absolute sale for the money he owed die 
defendant. The document was no discharge for 
the money he owed the defendant, but only for 
£600, and would have left him liable for a balance 
and the defendant makes a counter-claim, including 
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a balance. The defendant went on for two weeks 
after the eleoation of the document, February 8, 
1884, receiving the £2 a week instalments as before. 
I am somewhat embarassed in understanding and 
dealing with subsequent matters between the 
parties. A meeting of plaintiff's creditors had been 
called for some time about 15th February, 1884, at 
the office of Mr. Leonard, plaintiff's solicitor. The 
only persons at it were plaintiff, and Leonard, and 
Mr. Demaina I do not think anything was done 
proper for such a meeting. Something was said as 
to keeping plaintiff's croditors off An arrange- 
ment I think outside of the document February 8, 
and Tery much intended as a protection from 
plaintifis other creditors, was made that plaintiff 
should give up possession, and a Mr. Wade get into 
session of and carry on the business ; the plaintifis 
say as a nominee of the defendant until he could 
sell theentire property, when defendant was to account 
for the proceeds and pay the plaintiff so much as 
should be over his debt As to Wade's management 
which lasted about seven months, until a sale for 
about £750, which defendant effected, plaintiff says 
he understood he was to get the takings by Wade, 
all outgoings for Wade, rent, taxes, expenses being 
paid by the defendant and deducted from the tak- 
ings, not saying that the plaintiff was to be other- 
wise liable for them. I think there was throughout 
an understanding that the defendant was to sell 
and give plaintiff credit as against his debt for the 
proceeds of the sale, and pay him any overplus. 
As to how it should be during Wade's manage- 
ment I think they had no distinct understanding 
as to their rights and liabilities. I think I should 
deal between them as if defendant had taken 
possession under the documents, September 5, 1882^ 
with liability to account for takings and disburse- 
ments, as varying plaintiff's debt to defendant, Wade 
being regarded as their common agent, the accounts 
not referring to liability for wilful default Plain- 
tiff says that after the sale he applied to the defend- 
ant for accounts, and defendant told him he had lost 
£200 and there was no necessity for accounts. 
Defendant says plaintiff never made any claim for an 
account, but asked him if there was any surplus of 
the sale of the hotel to give it to him, and that he, 
(defendant) said that the estateowed him over £200. 
I think that there was an unsettled account between 
the plaintiff and defendant^ which I should 
direct to be taken. Declare that document signed 
by the plaintiff, Bdward Prunty, and the defendant 
George Anthoness, on the 8th day of February, 
1884, should not operate as a sale of any part of 
the property therein mentioned, but that the rela- 
tion between the parties as mortgagor and mortgagee 
continued as debtor and secured creditor, and that 
defendant should be treated as having taken pos- 
session, as he might have done under the documents 
of September 5, 1882, and as having sold the 
mortgaged property under the powers in them. 
Refer to the chief clerk to take an account between 



the parties, and certify the debt due between them, 
giving the defendant credit for the original debt 
and all subsequent advances, with interest at the 
rate of £8 per cent, per annum, and during the 
management of the hotel business by Wade for 
wages paid or allowed to Wade, and all rent, rates, 
trade expenses, and outgoings made or paid by 
Wade or defendant, or for which the defendant 
became responsible, and giving the plaintiff credit 
for all payments made by him to defendant on the 
mortgage accounts, and for all sums received by 
the defendant or Wade as trade receipts during the 
carrying on of the said business by Wade therein 
until the sale effected by the defendant, and for all 
sums received by the said defendant for the sale of 
the lease of the said hotel and the license and good- 
will thereof, and of the furniture and stock-in-trade 
thereof, the said chief clerk certifying the considers^ 
tion of the said sale received or to be received by 
the said defendant, and all just charges and 
expenses incurred in the said sale. Reserve further 
directions and costs. Liberty to apply. 

Re Kbllaoky. March 12. 

Assignment of bond entered into by administrator-^ 
An improper paym/snt of simple contract debts 
before judgment debts or a delay in payment of 
debts constitiUes a breach of the administration 
bond^ and a creditor would be erUitled to sue 
upon such bond — Where a creditor has assigned 
his right he cannot site. 

This was a motion on behalf of Mr. A. Thunder, 
a creditor of one Winifred Kellacky, late of Sand- 
hurst, that the administration bond entered into by 
the administratrix of the estate should be assigned 
to Mr. Thunder with the view of its being enforced 
against the administratrix and her sureties. It 
was alleged that the administratrix had not paid a 
debt due to Thunder, although he had recovered a 
judgment for it, but had paid other simple contract 
debts in preference, and there was now not sufficient 
assets left to satisfy the judgment The application 
was opposed on the ground that Thunder had 
already assigned this with other property to a 
trustee, and had, therefore, no further interest in 
the judgment. 

Mb. Isaacs appeared in support of the application; 
Mb. Higgins for one of the sureties ; Mb. Topp for 
the adminstratrix and another surety. 

His HoNOB said this was an uncommon applica- 
tion, and, irrespective of the objection to this 
particular applicant, there would be a great deal of 
difficulty as to the right of anybody to sue on the 
administration bond. He thought a delay in pay- 
ment of debts, or an improper payment of simple 
contract debts, before judgment debts, would 
constitute a breach of the bond, and that the breach 
would entitle a creditor to come forward and sue 
upon it. As to the discretion of the Court in the 
matter he had considerable difficulty. In this case, 
he thought the applicant had deprived himselfiof 
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the right to put the bond in suit, as he had assigned 
his property to creditors. He was not the person 
sabstantiallj injured bj the non-payment of the 
debt The application would, therefore, be refused 
with costs, as regarded the surety WilliamBOD, but 
without costs as regarded the administratrix and 
her husband, who was the other surety. 

Sumner v. Bbnk. March 12. 

SpecyU performance of agreement to purchase land 

— WUl — Conairuction, 

This was a suit in which Mrs. Sumner, the widow 
of the kte Mr. T. J. Sumner, sought to enforce 
against Mr. John Benn specific performance of 
an agreement by the latter to purchase some 
property in Willis-street, Richmond. The agree- 
ment for the sale of the land was made between 
.the plaintiff and the defendant in September, 18S4. 
The question involved in the suit was whether Mrs. 
Sumner had the legal estate in the property, so as 
to be able to dispose of it, or whether she had 
merely a life interest in it. This property, with 
others, was the subject of a will of her father, Mr. 
f. J. Peers, who died in 1850. By his will, Mr. 
Peers left his property to trustees, and after pro- 
viding for certain payments to his wife, he directed 
that the trustees should hold the property in trust 
for bis daughter (the plaintiff), who afterwards 
married Mr. T. J. Sumner. The will made pro- 
vision for the distribution of the property in the 
event of the plaintiff marrying and having no 
children, and for her husband surviving her, or for 
.the event of her husband and children surviving 
her. But no provision was made as to what should 
1>ecome of the property if she had children, and if 
she survived her husband. Her husband died a few 
months ago, and it was contended for her that, 
under her father's will, she was absolutely entitled 
to the property, and could dispose of it as she 
pleased, while it was submitted for the defendant 
that she had only a life interest in it, and that after 
her death the land went to her children. 

Mb. a'Beckett for the plaintiff; Mr. Hiqgins 
for the defendant 

His Honor, in giving judgment, said : The 
question I have to deal with in this case turns on 
the construction of the will of John Jones Peers, 
formerly of Richmond. He first directed payment 
of his debts; then he devised to trustees, Messrs. 
Thorpe and Grice, all his lands and real estate and 
personal estate upon trust, with all convenient 
speed to sell his freehold estate, except certain land 
in Collins-street and land in Eichmond on which 
he resided, and to hold the proceeds of the sale 
and his personal estate to invest at interest, and 
as to the investment to pay certain annuities and 
legacies, then to keep down the interest of mortgages 
affecting the properties excepted from sale until the 
principal sum due was paid, and then left the trust 
moneys and income of them for his daughter, Sarah 
Peers, for her separate use, free from any husband 



she might thereafter marry. He then directed that 
if his daughter should at any future time take a 
husband, and depart this life during the lifetime of 
such husband without leaving any issue her surviv- 
ing, the trustees should pay to such husband who 
should survive his daughter the whole of the annual 
interest during his life, but should his daughter, 
having taken such husband, depart this life leaving 
children, and also such husband her surviving, ib^ 
trustees should be possessed of the trust moneys 
and interest thereof, and that they should sell and 
convert into money such residue of his. real estate 
as he had therebefore directed to be reserved from 
sale in the first instance, and should be possessed 
of the money to be derived from the sale thereof 
upon trust to distribute all the trust moneys into 
equal shares amongst ^d between such future 
husband and such children as she might have her 
surviving per capita^ paying the husband his share, 
with arrangements somewhat complicated as to the 
children's shares. There was then a provision that 
if his daughter should die unmarried, or should she 
survive any husband she might marry, and diie 
without leaving a husband or issue her surviving 
or should she leave a husband her surviving but 
without any issue, or should she leave issue who 
should die under age and unmarried, with similar 
complications; then, after the decease of the said 
husband and sons, &o., surviving, if his wife should 
be surviving, or if his daughters should die before 
him, then he left the income to his wife for life, 
and after her decease he directed hiir trustees to 
hold the trust property and to sell and convert into 
money, if such have not been previously done, such 
residue of his real estate as he had theretofore 
reserved from sale in the first instance, and to hold 
the same upon some very complicated trusts for a 
Wesleyan Methodist purpose. The facts which 
occurred were, that the daughter married and her 
husband died, leaving issue by her. She was her 
father's sole heiress, and the statement in an action 
by her is that she, being a widow with children, 
contracted to sell part of the reserved land to the 
defendant, Mr. Benn, who refuses to complete the 
purchase, on the ground that the benefi.cial interest 
of the plaintiff is only for her life, inasmuch as the 
land agreed to be sold is devised by the said will, 
after her death to her children. I have been referred 
to, and looked at, Kinsella v, Coffey^ 1 1 Irish Chan- 
cery Cases 154 ; Crofter v. Daly, L. R 4 C.P. 159 ; 
Jarman on Wills, 546-567. There is some difficulty 
in putting a distinct meaning on all the words of 
the wilL The legal estate is clearly in the trustees 
but the daughter, as heiress, would take all undis- 
posed of. There is no distinct provision giving her 
and her children anything in the land reserved, 
except through the trusts after sale, but there are 
signs of an intention outside of express words that 
the testator's whole estate should go to her husband 
and children,and the ultimate charity, failing them, 
and Courts lean much against intestacy total or 
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p^iinl in the conBtruotion of willa The original 
^roat for saleezcluded the reserve lands. l?he next 
troat for sale directly is in the event of her dying 
in the lifetime of her husband without having any 
iafiae ber surviving^ which is become impossible as 
to her first husband ; but it is possible that she may 
take another husband, and leave a child or children 
and him surviving. The words of the will are not 
.Confined to a first husband, and were not, I think, 
intended to even if they were. Among subsequent 
.provisions there is one that, should she survive her 
ihuaband, and die without leaving issue her sur- 
▼iviag, or a husband, &a, then the trustees, after 
the decease of his wife, should sell the reserved lands 
if not previously sold. This state of facts is 
probable. There may be difficulty in finding cases 
where the trustees may sell either under this or 
former power, and to determine rights as between 
issues of several marriages, and saying if children 
should take by implication, but I thiok a trust for 
sale may arise, and therefore that the plaintiff can- 
not make title, I dismiss the action. Nothing has 
; been said of costs, and therefore I say nothing of 
,theQi. 

March 19. 

Be Snowball ; Be Tbegaskis. 

Act 7 ViCfJUfo, 19, Sec, I'd — AppovntmeTU of assignees 

— Discretion — Further particulars — A Uhough 

the Act 7 Vic,, No, 19, allows the appointment oj 

:^ nevf assignees the Court has a discretion — 

Affidavit of applica/nt^s solicitor necessary as to 

wlhcther the insolvent wa/nted his certificate, cmd 

what he wa/nted it for, whether there were any 

creditors, whether they had been served loith 

notice of a/pplication^ and whether any creditors 

had proved their debts. 

Application in the estate of Wm. Snowball, and 
• in the estate of Bichard Tregaskis for orders for 
the appointment of assignees in each estate, in the 
one case in the place of Mr. Goodman, who had died, 
apd in the other case in place of an assignee who had 
.resigned. The application was made under the Act 
7 Vict., No. 19, sec. 13. 
Mb. Fink in support. 

His Honor said that in the case of Snowball the 
application was made on an affidavit made by the 
managing derk of the town agent of the country 
solicitor. He stated that the applicant had become 
insolvent in 1860. He now desired his certificate. 
The reason was not stated. Probably it was be- 
cause he desired to give title to some property. 
Nothing was said as to the motive for requiring it, 
nor whether there were any creditors. The Act 
said that it should be lawful to appoint a new 
assignee. Be thought the Court had a discretion 
whether that should or should not be done. He 
required further particulars as to whether the insol- 
vent wanted the certificate, and what he wanted 
it iot i whether, there were any creditors, and 
. whether they ha4 been served wiUi notice of the 



application, and whether any creditors had proved 
their debts. All these statements must be stated 
in the affidavit of the applicant's solicitor. Besides 
these matters it did not appear that any notice had 
been given to the gentleman who resigned the 
assigneeship or the gentleman whom it was proposed 
to appoint in his place. In the case of Tregaskis 
it was stated that the certificate of discharge was 
required to give title to property, but he required 
more detailed information than had already been 
supplied. 

(Before His Honor Mr. Justice Williams.) 

Davies v. Herbert. March 16. 
Stamp Duties Act 1879 (No, 645), Sec, 51—^ 
mortgage over land to secure the payment of 
m/mey is not a promissory note within the meornr 
ing of Sec. 51 o/ Act No, 645 — An act imposing 
duties is to receive a strict and not a liberal 
interpretation so far as the imposition oftlie duty 
is concerned — A document containing promises 
to pay is to be regarded as a promissory note 
under Sec, 51 of Act No. 645, only (1) where the 
promise to pay is a promise to pay a fxed and 
definite swm of m,oney ; (2) wliere the primary 
purpose of the document containing the promise 
is the promise to pay such sum — The primary 
object of a mxyrtga^e is the conveyance qfland to 
secure the repayment of a sum ofmaney, and it 
does not promise to pay a fixed or definite sum of 
mxm&y, but merely to pay so much " as shall for 
the time being remain unpaid.^^ 
The plaintiflF, Mr. R. B. Davies, of Melbourne, 
brought an action against the defendant, John 
Herbert, a farmer, to recover possession of some 
land at Shepparton. The land had been mortgaged 
by Herbert to a person named Warnock, who, 
under the powers contained in the mortgage, sold to 
Davies. The latter applied for a certificate of title 
to be issued to him from the office of the Begistrar 
of Titles. Herbert lodged a caveat against the issue 
of the certificate of title to Davies, but the Begis- 
trar was of opinion that he had no ri^ht to lodge a 
caveat, and therefore granted a certificate of title to 
Davies, who afterwards sought to eject Herbert 
from the land. Herbert then made the Kegistrar- 
General a party to the action, contending that he 
had no right to issue the certificate of title in 
defiance of the caveat that had been lodged, and 
claiming that if Davies was declared entitled to the 
land, he (Herbert) should be repaid the value of 
the land by the Begistrar- General. It was also 
contendecLon behalf of Herbert that the original 
mortgage /was invalid, as it had been insufficiently 
stamped j and that, as it contained a promise to 
pay the debt, it should have been stamped as a pro- 
missory-note. 

Mr. Hodges for the plaintiff; Mr. Isaacs for the 
defendant, Herbert ; Mr. Box and Mr. Bunny for 
the Begistrar of Titled. 
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The action was heard on the 25th February, and 
judgment was now given. 

Mr. Justioe Williams said : This was an 
action of ejectment to recover possession of certain 
land. The plaintiff's title is a certificate under the 
act. The identity of the land, notice to quit, and 
demand to possession, were all admitted. Apart 
from other considerations, therefore, the plaintiff 
is entitled to recover the land which he now claims. 
The defendant, however, admitting this, counter- 
claims both against the plaintiff Davies, and also 
against Gibbs, as registrar of titles. By these 
counter-claims defendant seeks to have set aside or 
cancelled and declared of no effect and void as 
against him, the defendant, the mortgage ot the 
land from defendant to one Wamock, and the 
subsequent transfer from Wamock to plaintiff, and 
also the certificate of title for the land issued to 
plaintiff on such mortgage and transfer, 
and as against the Begistrar of Titles, that he be 
directed to call in and cancel the certificate. The 
counter-claim also makes claims for damages against 
the plaintiff and against the registrar under sections 
144 and 146 of the Transfer of Land Statute in 
respect of the issuing of the certificate of title to 
the plaintiff A number of points have been put 
forward in argument in this case in support of the 
counter-claim ; but having regard to the con- 
clusion at which I have arrived upon two questions 
of fact, and also to the view I take upon the point 
of law, as to the validity of the mortgage, it is 
unnecessary for me to consider any of the other 
points in the casa For if the mortgage be valid, 
if there was default under that mortgage, and if 
plaintiff was a bond-Jide transferee for value, the 
counter-claims as against both plaintiff and the 
registrar fail, and judgment must be entered for 
the plaintiff absolutely. I have no hesitation in 
finding that there was default under the mortgage, 
and also that plaintiff was a hondrfide transferee for 
value ; the only point remaining, therefore, for my 
consideration is whether the mortgage which the 
defendant executed and gave to Wamock is valid 
or otherwise. There is only one respect in which 
it is said to be invalid, and that is that it has not 
been duly stamped under the Stamp Duties Act 
1879. In other words, it is said that a mortgage 
of land given to secure the payment of money is a 
promissory note within the meaning of section 51 
of the Stamp Duties Act, and must be stamped as 
such, and if not so stamped is invalid. It is a 
grave question whether the defendant is not by his 
laches, acts, and conduct, stopped from taking this 
objection — whether, in fact, he can now be heard 
to raise this objection. However, assuming against 
my own impression that he is not so estopped, and 
that I can receive the mortgage in evidence, as I 
think I can, even when tendered by the objector 
(see Enthoven v. Hoyle, 13 C. B., p. 373), for the 
purpose of considering the objection, I have come 
to the conclusion that the objection should be 



overmled, on the ground that a mortgage over 
land to secure the payment of money is not a 
promissory-note within the meaning of section 
51 of the Stamp Duties Act. Whether it is or ie 
not depends upon the proper interpretation to be 
given to the term *' promissory-note" in section 51 of 
the Act. The Act is one imposing duties, andas such is 
to receive a strict and not a liberal interpretation 
so far as the imposition of the duty is concerned. 
This principle is well put by Lord Cairns in Part- 
ington v, the AUomey-General, 4 E. & T. App., 
p. 122 : — "If the person sought to be taxed comes 
within the letter of the law, he must be taxed. On 
the other hand, if the Crown, seeking to recover 
the tax, cannot bring the subject within the letter 
of the law, the subject is free, however apparently 
within the spirit of the law the case might other- 
wise appear to be. In other words^ if there be 
admissible in any statute what is called an equitable 
construction, certainly such a construction is not 
admissible in a taxing statute, where you can simply 
adhere to the words of the statute.^* And the same 
principle of construction was followed in the oaso 
of Cox V. Babbits, 4 App. Cas. 473. Now, 
applying this principle to the act under considera- 
tion, it seems to me that section 51 declares only 
those documents containing promises to pay to be 
promissory notes — (1) when the promise to pay 
is a promise to pay a fixed and definite sum of 
money ; (2) when the primary purpose of the docu- 
ment containing the promise is the promise to pay 
such sum. Now, even if this covenant to pay (see 
section 61 of the Transfer of Land Statute) be a 
promise; it is not a promise to pay a fixed or 
definite sum of money, but merely to pay so much 
<< as shall for the time being remain unpaid." To 
ascertain this a lengthy taking of accounts might 
be necessary. Nor a^ain is its primary purpose 
the payment of a sum of money ; its primary pur- 
pose is the conveyance of land to secure the repay- 
ment of a sum of money; in other words, the 
document sounds so to speak, in land. Section 71 
of the Act I think supports the view I have taken, 
and it is not unworthy of notice that the English 
Act, 33 and 34 Yic, c. 97, provides in express 
terms for the case of mortgageSy'whioh our Act 
clearly does not, unless it does so by virtue of 
section 51. If this view be not the correct one, 
then it is obvious that every lease, whether under 
seal or not, containing a covenant or a promise to 
pay rent, is equally a promissory note within section 
51 of the Act. If tins be what the Legislature 
meant, I think its intention should have been more 
clearly expressed, and if not clearly expressed I do 
not feel disposed to extend the operation of the act 
further than I am compelled to do by plain positive 
words. I have delayed giving my judgment upon 
this case, not that I have ever felt much doubt upon 
the point, but on account of the momentous impor- 
tance of the objection urged, for if the objection be 
given effect to, a vast number of mortgagee and 
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leases must necessarily be rendered void. I order 
judgment to be entered for the plaintiff on his 
daim, with costs to be taxed ; and also for him and 
the Begistrar of Titles on the counter-claims against 
them respectivelj with costs to be taxed. 



March 19, 23. 
Cayalibb y. Batohbldob. 
Action on promissory niOe-^CoumUr-^ilaMn — Breach 
of contract to give time — Wron^ftU seizure — 
Costs — A contract to give a certain time is broken 
faction he brought h^ore such time expires — 
The forheara/nce of a third party is a sufficient 
consideration for such on agreement so as to 
entitle the other party to recover on breach. 
This was an action brought on a promissory note 
for £52 7s. 6d. by Walter Cavalier, Commercial- 
road, Prahran, ooachbuilder, against Henry P. 
Batcheldor omnibus proprietor. The action was de- 
fended on the ground that the plaintiff had given 
the defendant a written agreement not to sue for 
six months from the 1st August The action 
was brought within the six months. Defendant 
entered a counter-claim for £2000 damages for 
wrongful entry and seizure of his livery stables in 
High-street, Prahran, and for rent 

Mb. Higoins appeared for the plaintiff ; Mb. 
Ei, £L Cole for the defendant. 

The dispute arose during a business relationship 
between the parties. In June, 1882, and March, 
1883, the defendant purchased waggonettes from 
the plaintiff. In May, 1883, the defendant entered 
into negotiations with Mr. G. W. Taylor for the 
purchase from him of land in High-street. A sale 
was arranged to the defendant. The plaintiff agreed 
to lend the defendant money to carry out the pur- 
chase. An agreement was made whereby an 
advance of £550 was arranged for by the plaintiff. 
The plaintiff mortgaged his property and that of 
the defendant to secure the sum of £1600, which 
defendant was to get in all. Defendant said he did 
not know the propetty was mortgaged for more than 
£550 until December, 1884, If the business paid 
the plaintiff was to become a partner. Until 
December, 1883, defendant carried on busihess, 
paying plaintiff the interest on the £1600. A new 
arrangement was then made. Defendant said he 
paid the plaintiff various sums of £50 in part pay- 
ment of the principal, and also for interest. In 
July, 1884, there was a disagreement Defendant 
threatened to go insolvent and close the business. 
Plaintiff asked him to keep it going a little longer. 
Defendant said he would not, and offered plaintiff 
10s. in the £. On the 10th December plaintiff 
entered the defendant's premises and had his goods 
seized. 

Evidence having been given, 
His Honob said the action was premature, and 
the defendant was entitled to judgment He would 
deliver a written judgment soon, and would con- 
flider the case further as to damages. 



His Honob, in delivering his reserved judgment 
as to damages, said : The original action was upon a 
bill of exchange hj Cavalier as drawer and endor8er» 
against Batcheldor as acceptor. No defence wag 
put in to the original action, and thus Cavalier'a 
right to recover upon the bill is admitted. He is 
therefore entitled to have judgment for the amount 
of the bill and interest £54 10& In the counter* 
claim, Batcheldor puts forward two claims against 
the plaintiff in the original action — 1st, for breach 
of an agreement not to molest him (Batcheldor) 
until the Ist February, 1885, and assij^ning as 
the breach the bringing of the original action. I 
consider there was such an agreement made between 
Cavalier, Dunham, and Batcheldor, and I further 
consider that Batcheldor performed all the con- 
ditions of that agreement which had to be observed 
by him. Cavalier, in my opinion, committed a 
breach of it, initiating this action on the 24th 
December, 1884 — in other words, in commencing 
litigation before the Ist February, 1885. For 
this reason, amongst others, I decline to give 
Cavalier costs in connection with the judgment 
which I order to be entered for him on the bill, and 
and so declining, order judgment to be entered for 
Batcheldor on his first counter-claim, for Is. 
damages. The second claim is for trespass com- 
mitted by Cavalier on Batcheldor's premises, and< 
in relation to Batcheldor's goods. These alleged 
trespasses took place on the lOih December, 1884, 
and I think they were wrongful, and have not been 
justified. The agreement to which I have already re^ 
ferred as long as Batcheldor performed the condi- 
tions therein stated, continued operative and binding 
upon both Dunham and Cavalier. Dunham's for- 
bearance, apart from other mattert*, was a per- 
fectly good consideration for the agreement on the 
part of Cavalier. As Batcheldor did, in my 
opinion, perform the conditiuns to be observed by 
him, Cavalier was, I think, bound to give him quiet 
enjoyment, so to speak, till the Ist Februiry, 
1885. If this be so, the entry on Batcheldor^s 
premises," and the seizure of all Batcheldor's stock- 
in-trade on the loth December, 1884, were 
clearly wrongful. Consequently Batcheldor is en- 
titled to damages for the entry on his premises and 
the seizure of his goods, and the damsge to his credit 
and reputation caused thereby. These damages I 
assess in this view of the case at £75. If, 
however, the agreement I mention is not sus- 
ceptible of the effect I have given to it, a number 
of horses and vehicles were seized and taken 
possession of by Cavalier, which, in any 
aspect of the case, he had no right to seize or 
take possession of. I find, as a fact^ that he did 
seize and take possession of the horses and vehicles 
to which I refer, as well as of the other goods and 
chattels mentioned in the schedules to Uie inden- 
ture 30th May, 1883. If then Cavalier had, not- 
withstanding the agreement of August, a right to 
enter and seize and take possession of the goods 
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and chattels covered by the indenture, he had 
elearly no right to seize or take possession of the 
other goods and chattels not covered by that inden- 
ture, and in this aspect of the case I assess the 
iamages at j£25, contingently on the Court of 
Appeal, should this case go to a Court of Appeal, 
holding my former view to be wrong. On the 
counter-claim, therefore, I order judgment to be 
entered for Batcheldor for Is. and £75 respec- 
tively, together with costs to be taxed. 

PRACTICE COURT. 
(Before His Honor Mr. Justice Higinbotham). 

March 18. 

SlEOEBT AND OTHERS V. LaWBEKCE AND OTHERS. 

Bules of Supreme Court 1884, Order XXVIL, 

Rule 1 1 — Infringement of trade mark — Coats — 

Where the defendants have innocently and in 

ignorance infringed the rights of other trades, 

and have compelled the latter to resort to legal 

proceedings they should hear the costs— -Power of 

judge to receive evidence of facts by which his 

discretion as to costs ma/y he regulated in applied^ 

iions under Order XX VII., Rule 11, for judg- 

ment on default of delivering a statement of 

defence — Injunction order. 

Motion under Order XXVII., Rule 11, on 

behalf of the plaintiffs for judgment 'on the default 

of the defendants in not delivering a statement of 

defence. 

Mr. a'Beokktt for the plaintiffs; Mb. Hodges 
for the defendants. 

His Honor said : This was a motion for 
judgment under Order XXVIL, Rule 11, on de- 
fault by the defendant in delivering a defence. The 
action was for infringement of a trade-mark, and 
the only question remaining to be determined is who 
is to pay the costs. It was contended by Mr. 
A'Beckett for the plaintiffs, that under the terms 
of Rule 11, the Court or a judge in determining 
the relief to which a plaintiff may be entitled, has 
no power to receive evidence, or to look to any- 
thing except the statement of claim, and Ihe affi- 
davit of the omission of the defendant to defend the 
action. He objected accordingly to the admission of 
affidavits on the subject of costs filed by the defen- 
dants. I think that the statement of claim is 
referred to in Rule 11 only as indicating the nature 
and extent of the relief to which the plaintiff may 
be entitled. TheCourtor a judgehas a discretion, 
either absolute or limited, in all cases as to the 
cost of all proceed'ngs subject to the provisions of 
the Act and of the Rules ; and, wherever such dis- 
cretion exists, the power to receive evidence by 
affidavit or otherwise of facts by which the dis- 
cretion may be regulated, exists also in my opinion, 
unless it is taken away by express words. Accord- 
ingly I admitted the affidavits tendered by the 
defendants. But these affidavits have not satisfied 
me that the defendants ought to be relieved from 
payment of the costs. The defendants infringed the 



plaintiffs' right of exclusive use of their trade* 
mark, and it was admitted that legal proceedings 
of some kind had to be taken in order to protect the 
plaintiffs' right. The terms of the arrangement 
made between the parties for this purpose appear 
not to have been clearly defined, and a difference 
consequently arose as to whether they were carried 
out according to the original intention. The de- 
fendants have innocently and in ignorance infringeil 
the rights of other traders, and have compelled the 
latter to resort to legal proceedings. It is a lesser 
hardship that the defendants, rather than the 
plaintiffs, should bear the costs. I have been 
referred on this question to the cases of Upmamn v. 
Elkani' L. R., 7 Oh. App., 130, and Upmawnv, 
Forester, 24 C. D., 231. Judgment for the 
plaintiffs, with costs on the higher scale. Ordered 
that the defendants be restrained by injunction in 
terms of the plaintiffs' statement of claim, and that 
the defendants deliver to the plaintiffs the bottles 
in the statement of claim mentioned, and any- 
similar bottles in the defendants* possession or con- 
trol for the purpose of having the imitation labels 
mentioned in the fifth paragraph of the statement 
of claim removed therefrom, or cause or enable 
such labels to be otherwise removed. Reserve 
leave to apply. 

Sittings ik Banco. 
(Before their Honors Mr. Justice Higinbotham, 
Mr. Justice Williams, and Mr. Justice Holroyd.) 

March 12. 
Local Board of Health of Ballarat East v. 

Carvalho. 
Health (Amendment) Act 1867 {No. 310), Sec. 47— 

A local hoard eawnot sue under sec, 47 of Act 

No. 310, wntU notice has heen given of the 

amount due. 

Appeal from Petty Sessions, Ballarat. 

Mr. Box for the appellant ; Mr. Goldsmith for 
the respondent. 

The defendant, Mr. A. T. D. Carvalho, was the 
owner of property in Humffray-street, Ballarat 
East. In iictober, 1882, he was served with notice 
under the Health Act No. 310, requiring him to 
for m the land at the rear of the premises. He did 
not comply with the notice, and, acting under the 
powers of the Act, the board itself did the work 
'Ihe amount which the defendant was to pay was 
fixed by the local board in April, 1883, at £10 ^. 
They served notice of demand of this sum by 
leaving it on the premises. Carvalho was then 
absent in Europe, and did not return to Victoria 
till September, 1883, and then they served him- 
with notice personally, requiring him to pay. As 
he failed to do so, they, in June, 1884, summoned 
him to the police court for the amount. The 
justices held that they had no jurisdiction, inasmuch 
as by section 51 of the Justices of the Peace Act 
the complaint should have been laid within twelve 
months of the time when the jpatter of the 
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complaint arose, and in this case the matter of the 
complaint they held arose in April, 1883, when the 
board fixed the amount owing to him, and they 
dismissed the case. Against this decision the com- 
plainants appealed. It was contended for the appel- 
lants that they could not sue until they had 
informed the person who had to [>ay what amount 
was due. It had been so decided in England in a 
precisely similar case of Labalmondiere v. Addison 
(1 E. <k E. 41). It was contended for the 
defendant that the claim arose when the notice was 
given, in October, 1882, that the proyisions of the 
Act would be enforced against the defendant, and he 
must then be taken to know the amount he would 
have to pay. 

Mb. Justiob Higinbothah said that he could 
not distinguish this case from the one that had 
been cited, and it was only reasonable that a notice 
to pay should be given, so that a man might know 
what his liability was. 

Mb. Justice Wiluams had great doubt about 
the matter, and were it not for the authority of the 
case cited he would have taken time to consider, as 
he thought the debt accrued directly the local board 
fixed the amount payable under section 47 of 
the Act 310. But he was not so strongly con- 
vinced of that opinion as to differ from the English 
authority. 

Mb. Justice Holrotd said that although they 
had a right to differ from an English decision, yet 
where the case was one of authority in the English 
courts — unless they were convinced it was wrong — 
they ought to follow it. 

Appeal allowed. 



Hughes v. Sawyers. March 18. 
Landlord cmd tenant — Injwry to tenant where a 
landlord lets a hovse to a tenant and contracts 
with him to do certain repairs^ and by reason of 
his breach of contract any person lawfuUy intro- 
duced by the tenant into the hoitse is injured, the 
landlord is liable directly to the person so injured. 
Appeal from the County Court, Melbourne. The 
action was originally brought in the Supreme 
Court by Christopher Hughes against James Saw- 
yers, to recover a sum of £2000 damages for 
injuries sustained by the plaLntiff* by reason of 
Sawyer's carelessness and negligence. The action 
was remitted to the County Court for trial, and 
was heard before a judge and a jury on the 2 1st 
October, 1884, when a verdict was given for the 
plaintiff for ^800. The verdict was set aside, a 
nonsuit was entered, and the plaintiff appealed. 

Mr. Mitchell for the appellant ; Dr. Madden 
for the defendant. 

The evidence for the plaintiff at the trial was to 
the effect that in August, 1883, J. M. Cr^^g^n, a 
brother-in-law of the plaintiff^s, leased from the 
defendant a house at the corner of Inkerman and 
Ohapal-fltreets, St. Kilda. The house was to be 
occmpied by the plaintiff as a grocer. The defendant 



said that the place would be all ready by the 
23rd August, but that there was a lot of papering 
and gasfitting going on. He said the gasfittings 
would be all ready by the 25th August On the 
24th August Hughes called at defendant's house. 
He saw Mrs. Sawyers, and, in consequence of what 
she said, he went to the premises at five o'clock on 
the evening of the 25th with his family. Mr. Saw- 
yers came in as he was putting up the beds.. 
Hughes spoke to him. Sawyers said that it was 
tedious in getting it done, but it was now all right 
Afterwards Hughes went down stairs at about half- 
past nine o'clock. He smelled gas ; went to the par- 
lour, opened the windows top and bottom. He saw 
there was nogasalier in the parlour. He brought 
in a ladder, saw that the gaspips was unstopped, 
and that there was no plug in it He got a cork, put 
it in, and came back about ten minutes a'^terwards. 
H^e called for a candle to see if the cork was in 
properly. The candle was brought ; he went half- 
way up the ladder with it, and then the explosion 
took place, knocked him down, and set fire to him. 
The evidence of Mrs. Hughes was to the effect that 
on the 25th August Sawyers went to the house 
about five o'clock. He said the gas was all right, 
and sent the girl for a box of matches He wont 
to the front room (bedroom) and lit the gas, and 
said ** the gas is all right now," and turned it off 
again. Previously to doing this he had been down 
stairs and all through the house. She did not turn 
on the meter. The defendant came the same night 
to the house, after the explosion, and said it was 
very careless on his part, and that they were to 
make their minds easy as he would have to 
recompense the plaintiff for the accident The 
evidence of Cregan was to the effect that plaintiff 
was to occupy the premises, and carry on the busi- 
ness, although the lease was to be in his (Cregan's) 
name, and it was distinctly agreed that defendant 
was to put the gas in proper repair. The de- 
fendant) in his evidence, denied the statements for 
the plaintiff as to his turning on the gas, and 
saying it was all right, or that he had promised to 
give compensation. He employed a competent 
plumber, who stated that he left the house on the 
daj of the accident. He left the hanging tube in 
the parlour. He stopped it with a small medicine 
bottle cork, which was a usual way of stopping a 
gas tube before fittings are attached. Oa this 
evidence it was contended on behalf of the plaintiff 
that it appeared that he was in the house at the 
invitation of the defendant for the transaction of 
business, and that the defendant was therefore 
answerable for any accident that might have 
occurred through carelessness of himself or ser- 
vants, but the defendant was also answerable as 
landlord of the plaintiff, because he had promised 
.to put the premises in repair; and lastly, that 
there was evidence that he had personally been 
guilty of negligence. 
Mr. Justice HiaiKBOTHAU said that although 
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it was difBcult to apply general principles to any par- 
ticular case, yet he thought that the facts of this case 
brought it within the principle laid down in Inder- 
mauT V. DatoeSj L R. 1 C. P. 274, establishing the 
liability of the defendant. That case, and others 
of the same class following it, laid down the 
principle in cases of real property (which was 
afterwards extended to personal property), that if 
the owner of premises expressly or impliedly 
invited another person to go upon his premises for 
the purpose of transacting business in which the 
owner of the premises was interested, that owner 
was under the obligation to protect the visitor from 
danger arising out of the defective condition of the 

Premises, which the owner knew or ought to know, 
n this case, he thought the evidence showed that 
the plaintiff was on the premises for the transaction 
of business in which the defendant was concerned. 
The agreement between the defendant and the 
plaintiff's brother-in-law was that the defendant 
should put the premises in repair, and those repairs 
included repairs to the gasfittings. The rent was 
to commence from the 25th August, 1883, and the 
plaintiff went to the house on that day. The 
defendant came apparently to inspect the repairs, 
and to give possession. He remained for some 
time examining the house, and then left, the gas 
being apparently all right. It had been left by the 
plumber all right in the early part of the day. Some- 
one, however, took out the plug. The defendant had 
at that time still a duty to hand over possession of 
the house to the plaintiff, and there was evidence 
from which a jury might infer that at that time 
the gasfittings were in an unsafe and dangerous 
condition. The plaintiff was in the position of a 
person who was invited to a house that was in a 
defective condition, which the defendant had pre- 
viously arranged to repair, and that defendant went 
there in his capacity as landlord to see that the 
repairs were made, and the plaintiff was there to 
see that the landlord gave him possession of the 
premises in a proper state of repair. On the prin- 
ciple, therefore, that the plaintiff was there by the 
invitation of the landlord for the transaction of 
business, the defendant was answerable. But there 
was also another principle on which the defendant 
was liable, which was stated in a Scotch case cited 
in Ivay v. Hedges, L R. 9 Q. B. D. 580 (M'Martin 
V, ffannayy 10 Court of Sessions Cases 411), and 
Nelson v. The Liverpool Brewery Company^ L, R. 
2 C. P. 311, that a landlord is liable for injury to 
a stranger by the defective repair of his premises, 
when he has contracted with the tenant to repair 
them, or when he has been guilty of misfeasance, 
as for instance in letting premises in a ruinous con- 
dition. In this case the defendant had promised 
the plaintiff's brother-in-law, who was to take the 
lease, to put the premises in repair, and he was 
therefore liable if he had not fulfilled his agree- 
ment. There was another aspect of the case in 
which the plaintiff was entitled to succeed. The 



judge at the trial left it to the jury to say whether 
the defendant had been guilty of negligence directly 
causing the injury. And there was some evidence 
that the defendant,by his own act, asamere stranger, 
committed an act of negligence by which the plain- 
tiff was injured. There was evidence that he had 
admitted shortly after the accident that it oocurred 
through his carelessness, and he promised compen- 
sation. For these reasons he thought the appeal 
should be allowed, the nonsuit set aside^ and a 
verdict entered for the plaintiff for the amount, 
£800, found by the jury. 

Mb. Justice Williams said that, in his opinion, 
there was evidence to go to the jury that the injury 
to the plaintiff was caused by the personal negli- 
gence of the defendant, and if that were so it was 
unnecessary to consider whether the plaintiff was in 
the house as a licensee or whether he was there by 
the express or implied invitation of the defendant. 
The plaintiff was not a trespasser ; he was lawfully 
in the house, and it was a question for the jury 
whether, on the evidence, it appeared that he had 
been injured by the act of the defendant. He re- 
viewed the evidence given at {he trial, and said he 
was of opinion that Mr. Justice Holroyd was pre- 
pared to assent to the principle that where 
one man, by an act not of omission but of 
negligence, injured another, he was liable for 
the consequences. In this particular case he 
was more inclined to rest his judgment upon the 
principle laid down in M'Mahon v. ffannay, cited 
in L R. 9 Q. B. D., and in Nelson v. The Liverpool 
Brewery Compam/y, which established the proposi- 
tion that where a landlord lets a house to a tenant 
and contracts with him to do certain repairs, and 
by reason of his breach of contract any person law- 
fully introdaced by the tenant into the house was 
injured, the landlord was liable directly to the 
person so injured. The reason seemed to be this, 
that inasmuch as the landlord had contracted to do 
these repairs for the tenant, a duty was thrown 
upon him in regard to any of the persons who 
might be lawfully admitted to the bouse, to see 
that they were not injured by any neglect in per- 
forming his contract. If the contract had not 
been made the duty would not have arisen. It 
was on the same principle, if a railway company 
contracted with A to carry B safely, and broke 
that contract, and B was injured, B would be 
entitled to sue for the injury he sustained. The 
only difference between the two classes of cases 
was, that in one the individual who happened to 
be injured was named in the contract, in the other 
he was not, but was only one of a class. There 
was evidence here that the defendant had promised 
to make certain repairs before the tenant went into 
possession, and until it was shown they were done, 
and he was satisfied that they were done, he must 
be taken to be aware that they were not done. He 
was answerable for the acts of the person whom he 
employed. He had some doubts about the firat 
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principle on which Mr. Justice Higinbotham had 
based his decision, for he doubted whether it could 
be said that the plaintiff had gone on the premises 
at the invitation, express or implied, of the defend- 
ant for business in which thej were both interested. 
The defendant had no power to give such an invita- 
tion, as the tenant was in possession, and was put 
in possession by the defendant. No invitation 
could be given where there was no lawful power to 
give it. 

Appeal allowed with costs; nonsuit set aside, 
and judgment entered for the plaintifi for ^800. 



Ex parte Dobson. March 14. 

Reguln Oenerales, llth April, 1874, BuJe 18— il 
person b^ore entering into cvrticlee must prodtMse 
a certificate of hia having paeaed a matriciUation 
examination at the Melbourne University^ or at 
some tmiveraity recognised by the Melbourne 
University, 

Application for leave to Mr. Dobson, before 
entering into articles of clerkship to a solicitor, to 
produce at any time within 12 months from this 
date, certificates of having taken the degrees of 
S. A. and LL.B. at the University of Cambridge. 
Mb. Box in support of the application. 
Mb. Justice Higinbotham, in delivering the 
judgment of the Court said : Mr. Box applies that 
leave might be given to Mr. Dobson before enter- 
ing into articles, under rule 18, of April 11, 1874, 
to produce at any time within 12 months from this 
date, certificates of having taken the degrees of 
Bachelor of Arts and Bachelor of Laws at the 
University of Cambridge. The question of the 
amendment of this rule is now under consideration. 
We abstain, therefore, from expressing an opinion 
as to whether the production of such certificates 
would or would not be in compliance with the terms 
of the rule. As it stands at present, it requires that 
a person before entering into articles must produce 
a certificate of his having passed at a matriculation 
examination in the University of Melbourne in a 
certain number of subjects fixed for the examina- 
tion, or of having ''passed at a matriculation 
examination " in some university recognised by the 
University of Melbouma The rule further requires 
that the certificate must be produced to the board 
of examiners for attorneys before the applicant 
enters into articles. We do not think that we are 
at liberty to sanction a departure from the express 
provisions of a rule made under the authority of 
Act 15 Yict, No. 10, section 32, as we recently 
held in the case of ex parte Oair, 10 Y. L. R (L.) 
108. Upon these grounds the present application 
is ref usedL 



Probate Jxtrisdiotion. 
(Before His Honor Mr. Justice Molesworth.) 

Re Cranb. March 19. 

Adnmhistration — Presumption of marriage — where 
a man and woman have Uved together for years 
as husband and wife, and have been regarded as 
such by their neighbours without suspicion, the 
presumption is that there has been a legal 
marriage. 

Application that letters of admioistration bo 
granted to the eldest son of the intestate; the 
widow having renounced her rights. 
Mb. a'Bbokett for the applicant. 
His Honor, in delivering judgment, said that 
there was some difficulty as to the marriage between 
the mother of the applicant and his father. The 
marriage was said to have taken place in 1858. 
Her account of it was that she and her husband 
agreed to be married, and they met at a certain 
house in Melbourne, where there were some friends. 
A clergyman, or a person in the array of a clergy* 
man, whose name was ** Mac" something (she had 
forgotten the name) performed the ceremony of 
marriaga On account of the name ** Mac" she 
thought he was a Scotchman, but the marriage 
service performed was that of the Church of 
England. She was at the time undef aga The 
Act then in force relating to marriages was the 
6 and 7 William IV., section 6 of which provided 
that if a minor desired to get married there must 
be the consent of the parent if there was one alive. 
In this case the mother was alive, and it did not 
appear that she consented to the marriage. There 
was no written evidence of the marriage. There 
was, however, other evidence ; a number of persons 
had made affidavits that Crane and the applicant's 
mother had lived together for years as husband 
and wife, and had been regarded as such by the 
neighbours without any suspicion. Under such 
circumstances, on the authority of Peers v, Peers^ 
2 H. L. C. 231, the presumption was in favour of 
there having been a legal marriage, and on the 
whole be thought there was sufficient evidence of a 
legal marriage in this case. He was not dealing 
with any question as to the distribution of pro- 
perty, but only whether the applicant had estab* 
fished a claim to be entitled to administration. 



IN CHAMBERS. 
(Before His Honor Mr. Justice Higinbotham). 
NioHOLSOH V. Ropp. Feb. 27. 

Eules of Supreme Court 1884, Order XXXL, ruZe 1 
— Interrogatories — A general summons for direc- 
tions is the proper way to raise all matters between 
the parties — Where an application for leave to 
deliver interrogatories is made not under a general 
summons it should be made ex j>arte. 
Application under Order XXXI., rule 1, on 

behaJf of the plaintiff calling upon the defendant to 

show cause why interrogatories should not be 

delivered. 
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De. MaddbKi in support ; The action is one for 
libel. The statement of claim alleges that the 
defendant *' wrote and published, or caased to be 
written or published," certain libellous matter con- 
oemiug the plaintiff. The defendant has denied 
that he *' wrote and published," but has not denied 
that he '* caused to be written and published." 
The plaintiff seeks to interrogate the defendant on 
this head. This application is made on summons. 
The case of ^iooon v. Milton, 6 A. L. T., page 114, 
decided that an application of this nature, not made 
on general summons, should be made ex parte, but 
I submit that that decision was incorrect. Order 
XXXI., rule 2, seems to show that the attendance 
of the other side is necessary in applications of 
this nature for it deals with offers, <fec., which could 
only be made by them. Hall i>. Liardet, W. N., 
November 10, 1883, page 165, does not decide that a 
summons is to be dispensed with. Mr. Justice 
Williams, in an unreported case, questioned the 
correctness of the decision in Nixon v, MiUon. 

Mb. Isaaos appeared on the summons on behalf 
of the defendant, but did not go into the merits. 

His Honor said : I allow these interrogatories. 
A general summons for directions is the proper 
way to raise all matters between the parties. Under 
it yon can bring any matter under the notice of the 
judge up to the time of triaL I think that where 
an application is made, as in this case, not under a 
general summons, such application should be made 
expa/rte ; but the practice does not appear to be 
settled. Order as asked. I certify for counsel. 

Solicitor for plaintiff : Dixon, 



(Before His Honor Mr. Justice Williams). 
Virtue v. Youiro and Another. 

March 18. 
Rtdes of Supreme Court 1884, Order XlX.^rules 13, 
17, 19 — Pleading —-The defendants, to certain 
pcvragraphs of the statement of claim, pleaded tJhat 
*' they deny each of the allegationa, o^c.;" and to 
others that " they do not admit amf of the aUega- 
tionSy dtc" — Held, thai such pleas were well 
pleaded. 

Application on beh&lf of the plaintiff calling on 
the defendant to show cause why paragraphs six, 
seven, eight and nine of the statement of defence 
should not be struck out on the grounds that the 
said paragraphs disclose no reasonable answer, 
and are evasive denials of the kllegations in 
the statement of claim. The action was brought 
h^ the assignee of the insolvent, Andrew Young, 
to have certain transfers and a bill of sale, 
made by the insolvent to his children, the defend- 
ants, set aside on the ground that they were fraudu- 
lent and void as against the plaintiff as assignee, and 
as against the creditors. The statement of claim con- 
tained, amongst others^ the following paragraphs : — 
6, For some time prior to the erecution of such 
last mentioned documents the said Andrew Young 
had cruelly ill-treated his wife, and his said wife 



had, on divers occasions, threatened to take legal 
proceedings against him, and at the time of the 
execution of such documents he anticipated that his 
wife would be driven to take such proceedings 
against him. 

7. For the space of two years or thereabouts after 
the said transfers, conveyances, aad bill of sale were 
executed, the said Andrew Young continued to 
reside on and carry on his business as a farmer o& 
all the properties mentioned in the above transfers 
and conveyances, and remained in possession of all 
the said lands and the chattels comprised in the 
bill of sale, and used the same as his own property. 

8. On 14th April, 1882, the wife of the said 
Andrew Young presented a petition for judicial 
separation, on the ground of the cruelty of the said 
Andrew Young t.o her ; and the said petition was duly 
accepted, and on her application for alimony in May, 

1882, she learnt for the first time that the said 
Andrew Young had purported to dispose of all his 
property as aforesaid. 

9. In October, 1882, a writ of attachment was 
issued against the said Andrew Young for contempt 
of Court in not paying the taxed costs of his wife 
on such petition and application, but the said 
Andrew Young kept in hiding till November 24th, 

1883, when he voluntarily sequestrated his estate, 
his creditors being his wife for the taxed costs as 
above mentioned, the solicitor who prepared the 
documents of February, 1880, and certain persons 
who have supplied necessaries to his wife since the 
beginning of 1882. 

To these paragraphs the defendants pleaded. 

6. They deny each of the allegations of the 6th 
paragraph of the statement of claim. 

7. They deny that after the transfers, conveyances, 
and bill of sale, the said Andrew Young carried on 
his business as a farmer for two years or any shorter 
term on all or any of the properties mentioned in 
the transfers and conveyances or remained in posses- 
sion of any of the| lands or chattels comprised in 
the bill of sale, or used the same as his property. 

8. They do not admit any of the allegations of 
the 8th paragraph of the statement of claim. 

9. They do not admit any of the allegations of 
paragraph 9 of the statement of claim exoept that 
Andrew Young sequestrated (his estate as therein 
alleged. 

Mr. Barrett in support; Mr. a'Begkett to 
oppose* 

His Honor said : Summons to strike out the 
6th, 7th, 8th, and 9th paragraphs of the defence on 
the grounds that those paragraphs disck)se no 
reasonable answer, and are evasive denials of the 
allegations in the statement of claim ; also for leave 
to the plaintiff to add certain persons as defendants. 
I am quite clear the 7th paragraph of the defence is 
well pleaded, but I have had some considerable 
doubt as to whether, under the new rules, parti- 
cularly rules 13, 17, and 19 of Order XI!X, para« 
graphs 6, 8, and 9, should be allowed to stand. 
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There is a marked tendency on the part of plead- 
ings under the new system to become prolix, which, 
if encouraged, would not only entail much un- 
necessary expense upon suitors, but would also 
cause confusion, greater than already exists, as to 
what are the precise and material issues joined 
between the parties. I deem it to be my duty to 
deal with points of pleading when submitted to me 
in such a manner as will render them as concise as 
it is possible to make them consistently with the 
rules as to pleading under the new system. 
Actuated by this feeling I am disposed to allow 
paragraphs 6, 8, and 9 to stand in addition to 
paragraph 7. Kot to do so would be establishing a 
precedent which by degrees would lead to state- 
ments of defences being in some cases intolerably 
prolix, cumbersome, and confusing. I do not think 
that I am violating any of the provisions as to 
pleading nor in especial rules 13, 17, and 19, or 
any of them in allowing these paragraphs to stand. 
Taking rule 13 first, the allegations of fact in the 
corresponding paragraphs of the statement of claim 
4ire, by the paragraphs to which objection has been 
taken, denied either specifically or by necessary 
implication. In other words, the defendant does 
not deny, generally, the facts stated in the state- 
ment of claim. That this is what is meant is shown, 
I think, by rule 17, and the distinction I have 
pointed out between general denials or general 
non-admissions, and the denials and non-admissions, 
paragraph by paragraph in the present case, 
answers the argument founded on rule 17 equally 
with that founded on rule 13. Nor is this view 
inconsistent, in my opinion, with the decisions in 
Harris v. Gamble, 7 0. D., p. 877 j and ShiUter v. 
Tregentf 12 C. D., p. 758, which were pressed upon 
me in argument in support of the summons. In 
the former case, the efifect of the statement in the 
defence was neither to admit nor to deny. The 
defendant did not state that he did not admit, but 
Btated in the most general way that he '* put the 
plaintiff upon proof of all the allegations in his 
statement of claim.'' In the latter case, the defend- 
ant did not state that he did not admit the facts 
stated in the claim, but that he ** did not admit 
the correctness of the facts, and required proof." 
Nor lastly do I think that the paragraphs objected 
to are in violation of rule 19. There ib nothing 
evasive (see ground stated in summons) in either 
the denials or non-admissions ; each paragraph of 
the statement of claim is dealt with separately 
by a correspondiDg paragraph of the state- 
ment of defence, and each denial or non- 
admission is absolute and iinambiguous in its terms. 
There is no denial or non-admission rnodo et forma 
or " as alleged," or anything of that description ; 
in other words there is nothing tricky or in the 
nature of a " negative pregnant " in either denial 
or non-admission. I am therefore of opuiion that 
all the paragraphs that have been objected to are 
well pleaded. The summons will be dismissed as 



to this part ; granted as to the leave to add the 
defendant's costs of the summons in the cause. 
Counsel certified for. Plaintiff to pay the costs of^ 
and occasioned by, the amendment. 



AiTKEN V. Sttbrshane. March 21. 
Rules of Supreme Court 1884, Order XXXLy 

rules 12, 26 — Discovery of docum,ents — The jSS 

required by rule 26 to be paid into Court miui 

be paid in before the surmnons for discovery i» 

taken out. 

Application on behalf of the plaintiff under 
Order XXXI., rule 12, for discovery of documenta 

Mr. Barrett, in support : This is an applica- 
tion for discovery of documents before delivery of 
the statement of claim. This application was made 
to your HoQor before, but was adjourned so as to 
enable the plaintiff to show by affidavit that dis- 
covery at this stage was necessary. 

His Honor, having read the affidavits, asked 
whether there was any objection to the application. 

Mr. Isaacs, to oppose : Order XXXI., rule 26, 
requires that the sum of £5 shall be paid into 
Court before the application for discovery is made. 
This has not been done, so that your Honor has no 
jurisdiction to order discovery. 

His I{onor said : I think the objection fatal. 
The money ought to have been paid into Court 
before the summons was taken out. I cannot allow 
the money to be paid in now. A fresh summons 
must be taken out As the objection was not taken 
when the matter was previously before me, I will 
dismiss the summons without costs. 



March 25. 
CussEK AND Another v. Macphbrson. 
Judicature Act 1883 {No, 761), sec. 59— Foreign 
procedure — Where the agreement was made, and 
the breach occurred out of the jurisdiction^ the 
plaintiffs to entitle him to proceed in Victoria, 
has to satisfy the judge that some substanUcd part 
of the action arose in Victoria, 
Application on behalf of the defendant calling 
upon the plaintiffs to show^ cause why the writ of 
summons in this action and the service.thereof upon 
the defendant should not be set aside. 

The action is for work and labour done by the 
plaintiffs for the defendant in effecting the sfkle of 
a station called Moerlong belonging to the defend- 
ant The writ of summons was one for service out 
of the jurisdiction. The affidavit of the defendant 
states that the defendant resides, and has resided 
for the last twelve years, in South Australia ; that 
he was served with the writ in South Australia ; 
thai if he did employ the plaintiffs to sell the Moer- 
long station (which he does not admit),' that such 
employment was given by him wholly in South 
Australia, and the cause of action arose there ; that 
any interview or negotiations with Eerrier, the 
purchaser, with reference to the Moerlong station 
took place entirely within the province of Soutji 
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Australia; that the Moerlong station is wholly 
sitaated in South Australia ; and that the Moerlong 
station is still in his possession, and has not been 
sold bj him to Farrier. The affidavit of the plain- 
tiff Cussen stated, in answer, that the defendant 
retained the services of the plaintiff and his partner 
to sell the Moerlong station, and that instructions 
were given, as alleged, in South Australia ; that 
the defendant knew that the plaintiffs were living 
and carrying on business in Victoria ; that the 
plaintiff.metFerrier in Victoria and sent him to 
the defendant's manager, and he was introduced to 
the defendant, who sold the Moerlong station to 
him there and then ; that a proper contract for 
sale was drawn and signed by both the defendant 
and Ferrier, and Ferrier paid a deposit of about 
X450 on his purchase ; that Ferrier would not pro- 
ceed with his purchase, and forfeited his deposit to 
the defendant ; that the purchaser for the Moer- 
long station was procured by the plaintiff in Vic- 
toria, and the work and services in and about the 
sale were undertaken in Victoria; and that the 
defendant resides in Victoria and has considerable 
property in this colony. The defendant filed 
an affidavit in answer, stating that, to the best of 
his belief, he never instructed the plaintiffs to sell 
'Moerlong station ; that Ferrier was sent by the 
plaintiffs as a purchaser for the Doradong station, 
sitaated in Victoria, and not as a purchaser for the 
Moerlong station, in South Australia ; that Ferrier 
declined to purchase the Doradong station ; that 
the defendant's overseer saw Ferrier at Donulong 
station and told him that the Moerlong station was 
for sale, and he inspected the Moerlong station 
entirely at the suggestion of the overseer, and, as 
the defendant believes, without the plaintiffs having 
mentioned to him that the Moerlong station 
belonged to the defendant, or that it was for sale ; 
that Ferrier agreed to purchase the Moerlong 
station, and gave a deposit, but declined to com- 
plete the purchase, and that the fact of the pur- 
chase not having been completed was owing to 
Ferrier, and not in any manner to any act or default 
of the defendant's, and that the defendant does not 
reside in Victoria, but has resided for the last 
twelve years in South Australia. 

Mb. Mouls in support ; Mb. Leon to oppose. 

His Honob said : This is a very important point 
and involves some difficulty. One of the earliest 
acts dealing with persons out of the jurisdiction is 
the Common Law Procedure Statute 1865, 
beginning with sec. 211. To entitle a person to 
proceed under that section he had to satisfy the 
judge that the cause of action arose within Victoria. 
In Wilson v. Threlkeld, 3 W. W. & a'B. (L.) 158, 
the Court distinctly laid down the principle that 
it would be sufficient if it were shown that a part of 
the action arose in Victoria. I would qualify that 
by saying that it must be some substantial part. 
Then we have the County Court Statute 1869, sec. 
5, which provides that where it shall appear that at 



the time of the commencement of the suit the 
defendant, or one of the defendants did not reside 
or carry on business, and that the cause of action or 
suit did not arise, either wholly or in some material 
part within, etc., the plaintiff shall be nonsuited. 
This was really doing by legislation what the Court 
had done before. Under this section it has been 
decided that it is sufficient to give the Court juris- 
diction if the work, or a substantial part, of it was 
done within the jurisdiction. Then we come to 
sec. 59 of the Judicacure Act 1883, which is the 
substitute for our foreign attachment. Applying 
this principle to this case, which is an action for 
work and labour done, I think it is sufficient if a 
part arose within the jurisdiction. Although I am 
quite satisfied that the agreement was made in 
South Australia, and the breach occurred in South 
j^ustralia, yet the doing of the work, viz., finding 
of the purchaser, was done in Victoria, which is a 
material part of the work. I therefore dismiss 
this summons. Costs to be costs in the cause. I 
certify for counsel. 

Solicitors : For plaintiffs, ffart and Benjamin / 
for defendant, Moule and Seddon, 



Hesblton v. Cbozibb. March 26. 
Rules of Supreme Court 1884, Order XVL, rule 48 

— Indemnity — Applications wnder Order XVL^ 

rule 48, must he limited to cases coming strictly 

within the words of the rule. 

Application on behalf of the defendant for liberty 
to issue a notice claiming indemnity over against 
Christina Ryland, pursuant to the rules of the 
Supreme Court, Order XVL, rule 48, and for 
further time to deliver his statement of defence. 

Mb. Babbett, in support : The action is for re- 
covery of land, and is brought by the mortgagee 
against a lessee of the mortgagor. The defendant 
wants to bring in the mortgagor. The addition of 
the mortgagor cannot prejudice the plaintiff The 
only question for the judge is whether the defendant 
has a plausible case. 

Mb. Bodoes, to oppose : Order XVL, rule 48, is 
expressly limited to cases where the defendant 
is entitled to contribution or indemnity over 
against any other person. This is an action of 
ejectment, and the defendant cannot say that he is 
entitled to indemnity against the mortgagor. To 
enable the defendant to bring in another there must 
be a contract of indemnity (Speller v. Bristol, S. N. 
Co., 13 Q. B. D. 96). 

His Honob said : I think applications of this 
nature must be limited to cases coming strictly 
within the words of rule 48. I do not think this 
is one of those case& The reason for the defendant 
wishing to join the third party is simply to enable 
him, if he should be ejected, to sue his landlord. I 
dismiss the summons, costs to be plaintiff's costs in 
the cause. I certify for counsel 

Solicitors: For plaintiff, Fink; for defendant, 
Pentland and Roberts. 
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March 27. 

Thb Squatting Aim Investment Co. Limited v. 
Permswan, Wright and Co. Limited. 

Sttmmona to strike out pleading — Reply to counter- 
claim embaraaaing — Delivery of particulars — 
Breach qf agreement to carry goods on certain 
terms arid conditions — Counter-claim for price of 
carriage — Reply that conditions of carriage 
wr^/ulfiUed — Such reply is a good one. 
Application on behalf of the defendants calling 

upon the plaintiffs to show cause 

1. Why so much of paragraph 1 of the plaintiflTs 
reply to defendant's counter-claim should not be 
struck out on the ground that the same discloses 
no reasonable cause of defence, and is vexatious, 
and further that it tends to prejudice, embarass, 
and delay the fair trial of the action. 

2. Why the ^plaintiffs should not deliver 
particulars so as to identify which of the said goods 
carried by the defendants for the plaintiffs, and 
set out in the particulars delivered along with 
defendaut's counter-claim, are the 100 tons which 
the plaintiffs admit they requested and agreed with 
defendants to carry. 

3. Why the plaintiffs should not deliver par- 
ticulars (with dates, sums, and names of persons to 
whom paid) of the payments alleged by them to 
have been made in discharge of the claim of the 
defendants made in the counter-claim. 

The pleadings were as follows :— * 
statement of claim, 

1. The plaintiffs at the time of making the 
agreement hereinafter moDtioned were, and still 
are, the owners of Thuralgoona Station, and the 
defendants were carriers of goods for reward. 

2. At the said time the plaintiffs had in their 
woolshed on Thuralgoona Station about 1500 bales 
of wool which, if they remained there, would greatly 
retard shearing operations and certain goods were 
wanted on the said station without which the. 
shearing could not be done, and shearing could not 
be done at all at the said shed in which the said 
wool was stored until the same was removed, and 
on account of the drought, and of the serious injury 
there would be to the wool on the sheep, and to 
sheep if not soon shorn, it was of great import-ance 
that the sheep on the said station should be speedily 
shorn ; of all which facts, the defendants at the 
time of making the contract set out in the next 
paragraph were informed, and for the purpose of 
getting the said goods speedily to the said 
station, and the said wool speedily away from the 
said station, the said contract was made and 
entered into by the defendants. 

3. On or about the 27th May, 1884, it was agreed 
by and between the plaintiffs and defendants 
that the defendants would carry 100 of such goods 
of the plaintiffs as plaintiffs should direct, from 
Nyngan to Thuralgoona. That the said goods 
should be conveyed from Nyngan to Thuralgoona by 
hotue teams j that with the exception of &e team 



taking a certain boiler, no one team should take 
more than three tons of goods to the said station ; 
that the greater portion of the said goods should be 
delivered on the said station on or before the 31st 
July, 1884, and that the utmost despatch should 
be used in conveying from Nyngan to Thuralgoona 
the whole of the said goods ; that they would con- 
vey from Thuralgoona to Nyngan the said 1500 
bales of wool, and that each team that took goods 
to the said station should take a load of the said 
1500 bales of wool away from the said station^ 
until the whole of the said wool was removed ; and 
that the plaintiffs should pay to the defendants at 
the rate of £20 per ton for each ton of the said 
goods delivered at the said station, and £10 per 
ton for each ton of the said wool delivered at Nyn- 
gan. The defendants conveyed portion only of the 
said goods from Nyngan to Thuralgoona by horse 
team& None of the said goods were delivered on 
the said station on or before the 31st day of July, 
1884. Despatch was not used in conveying any of 
the said goods from Nyngan to Thuralgoona. 
Each team that took goods to the station did not 
take a load of the said wool away. 

4. By reason of the aforesaid breaches of con- 
tract the plaintiffs' sheep could not be shorn at the 
proper time, and shearing was delayed for a long 
time, and all or nearly all the water at and near the 
shearing sheds and the paddocks containing the 
shearing sheds, was dried up, and the grass therein 
consumed before the arrival at the said station of 
the said goods, and large numbers of the sheep died, 
and the wool on the said sheep deteriorated, and 
the plaintiffs incurred expense in and about erecting 
a shed in which to place a portion of the said 
1500 bales, so as to allow shearing to go on; and 
in removing the bales to the shed so erected. 

Particulars of special damage. The plaintiff 
claims £30,000. 

statement of defence. 

The defendants say that : — 

1. The defendants do not admit that at the time 
of the making of the alleged contract in the plain- 
tiffs* statement of claim set out, the plaintiffs had 
in their woolshed at Thuralgoona Station about 
1500 bales of wool, which, if they remained there, 
would greatly retard shearing operations, and the 
defendants do not admit that certain goods were 
wanted on the said station without which the shear- 
ing could not be done ; and the defendants do not 
admit that shearing could not be done at all at the 
said shed in which the said wool was stored until 
the same was removed ; and the defendants do not 
admit that there would be serious injury to the 
wool on the sheep and to the sheep, if not soon 
shorn, and that it was consequently of great impor- 
tance that the said sheep on the said station should 
be speedily shorn, as in the second paragraph of the 
statement of claim is alleged. 

2. The defendants deny that at the time of 
the making of the alleged contract in>the third 
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paragraph of the statefment of claim set out, or at 
the time of making any other contract with the 
plaintiffs that the defendants were informed of all 
or any of the facts set out in the second paragraph 
of the plaintiff's statement of claim, and referred to 
in the first paragraph of this defence ; and the 
defendants deny that for the purpose of getting the 
said goods therein referred to speedily to the said 
station, and the said wool speedily away from the 
said station, the said alleged contract was made or 
eSkitered into hy the defendants as in the said second 
paragraph is alleged. 

3. The defendants deny that there were terms of 
the said alleged agreement between the plaintiffs 
and the defendants set out in plaintiffs' statement 
of claim herein that the defendants would carry 
100 tons of such goods of the plaintiffs^ as the 
plaintiffs should direct from Nyngan to Thural- 
goona, and that the said goods should be conveyed 
from Nyngan to Thuralgoona by horse teams, and 
that, with the exception of the team taking a certain 
boiler, no one team should take more than three 
tons of goods to the said station, and the defendants 
deny that there were terms of the said alleged 
agreement that the greater pottion of the said goods 
should be delivered on the said station on or before 
the 3l8t July, 1884, and that the utmost despatch 
should be used in conveying from Kyngan to 
Thuralgoona the whole of the said goods, and they 
deny that there were terms of the said alleged 
agreement that he would convey from Thuralgoona 
tb Nyngan the said 1500 bales of wool and that 
each team that to ^k a load of the said goods to the 
said station should take a load of the said 1500 
bales of wool away from the said station until the 
whole of the said wool was removed. 

4. The defendants say that due dispatch was 
used in conveying all of the said goods of the 
plaintiffs from Nyngan to Thuralgoona. 

5. The defendants say that it was a term of the 
said alleged agreement in the plaintiffs' statement 
of claim set out that the defendants should not be 
liable for any loss, damage, or injury, which might 
happen, or arise, or be caused by reason of the 
defendants being delayed or hindered in con- 
sfequence of drought or flood, or from any other 
cause beyond their immediate control, and the 
defendants say that if any damage and loss, such as 
the plaintiffs allege, was cause to reason of the 
defendants not speedily delivering the said goods 
(which allegation, however, the defendants do not 
admit) then the defendants say that the same 
happened and arose, and was caused by reason of 
the defendants being delayed and hindered in con- 
sequence of drought and flood. 

COUNTER-CLAIM. 

The defendants say that — 

1. The plaintiffs weife, and still are, owners of 
the Thuralgoona Station, and the defendants were 
carriers of goods for reward at the time of the 



working of the agreement in the next paragraph 
mentioned. 

2. It was agreed between the plaintiffs and the 
defendants that the defendants would take and 
convey, from Nyngan to Thuralgoona, all stores 
and other articles, that the plaintiffs should deliver 
to them at the rate of .£20 per ton for each ton of 
such goods so carried, as aforesaid, to be paid by 
the plaintiffs to the defendants, as delivered upon 
production of the several receipted way bills for 
the said goods. 

3. In pucsuance of the said contract the defend- 
ants have carried from Nyngan to Thuralgoona 
divers, to wit 187 tons 7 cwt 2 qrs of goods, and 
the defendants have produced to the plaintiffs the 
receipted Way bills for the said goods, yet the 
plaintiffs have Wholly neglected and refused to pay 
for the carriage of the same. 

4. The defendants claim at the rate of £20 per 
ton for the carriage of the said 187 tons 7 cwt 

2 qrs of goods. 

5. The defendants also claim for money paid for 
plaintiffs by the defendants, at their request, and 
for money payable for work done and materialflr 
provided for the plaintiffs by the defendants at 
their request, and for money payable for commission 
and reward due from the plaintiffs to the defend- 
ants in respect of the carriage of certain goods from 
Sydney to Nytigan. 

6. Full particulars of the damages claimed under 
paragraphs 4 and ^5 of this counter-claim exceed 

3 folios and will be delivered along with these 
pleadings. 

The defendants counter-claim £4500. 

REPLY. 

The plaintiffs as to^the defence say that — 

1. They join issue. 

The plaintiffs as to the counter-claim say that — 

1. As to paragraphs 2, 3, 4, and so much of 5 
•as relates to work done, they repeat paragraph 2 
and 3 of the claim herein, and say that the same 
are true, and that the agreement therein set out is 
the only agreement between the plaintiffs and the 
defendants, and that the said agreement related 
only to the carriage of 100 tons of stores and other 
articles, and the defendants broke the said agree- 
ment as alleged in paragraph 3 of the claim herein, 
and by reason of the said breaches of the said agree- 
ment the work done by the defendnnts in the 
carriage of the said 100 ibna was of much less value 
than £20 per ton and was only worth a much leas 
sum per ton, and the plaintiffs neither requested 
nor authorised the defendants to carry the remain- 
ing 87 tons 7 cwts 2 qrs. 

2. As to the residue of paragraph 5 of the 
counter-claim, the plaintiffs did not request the 
defendants to pay the said money or any part 
thereof, nor did the plaintiffs employ the defend- 
ants on or about the carrying of the said goods from 
Sydney to Nyngan. 

3. As to paragraph 5 they satisfied the defendant's 
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claim by pajment before the counter-olaim herein 
to the defendants in and about the months of 
March to October, 1884. 

Mb. Mitchell^ in support : The reply contains 
matter which the plaintiffs are not entitled to set 
up against the defendants' counter-claim. The de- 
fendants having performed their part of the con- 
tract this matter ought to be the subject of a cross 
action. 

Ms. Hooais, to oppose : The plaintiff is not 
entitled to have a double action against the defend- 
ants This contract was a contract for which an 
extraordinary price f^ given for carrying these 
goods at an extraordinary time. The defendants 
did not send them according to contract, and the 
plaintiffs say that the work done is not worth the 
price agreed upon. The defendant may be entitled 
to something he has done under the contract, 
although he has not acted in accordance with the 
contract notes to Cuiter v, PoweU, 2 8. L. 0. 
The defendants claim on a special contract which 
the plaintiffd say is not the actual contract. The 
defendants are entitled to a qtumhwa mertMt^ but 
not to the whole amount. 

His Hokob said : In my opinion the plaintiffs' 
reply is well pleaded. The statement of claim is for 
breach of an agreement to Wry certain goods on 
certain terms and conditions which are set aut in 
the statement of claim, and agreeing to pay a 
certain price per ton for a certain portion of the 
i;ood8 to be carried on the faith that these condi- 
tions would be observed. To that statement of 
daim there has been put in a statement of defence 
and counter-claim, claiming £20 per ton, which was 
the price agreed to be paid on those conditions. 
To tjbat t^e plaintiffs bave replied that if the goods 
were carried they were not carried in the mode and 
manner agreed upon. In other words, the phuntiffo 
nj^ thatif the goods had been carried according to 
agreement they would have paid the £,%0 per ton, 
but that by reason of the goods not being so carried 
they were not w^orth that price to them. I think, 
according to Cv;Uer v. FotoeUy 2 S. L. 0., p. 1, and 
thf notes thereto, that this is a good reply. 
Summons dismissed as to part 1, granted as to 
parts 2 and 3. Costs to be costs in the cause. 
Defendants to have leave to rejoin in any way they 
JOBJ be advised, and to ai^end their rejoinder, if 
necessary, without leave after the deliyery of the 
particulars asked for. 

SoUoitors : For pJaintitts, BennHt, AUenboroitgkf 
Wilk9f and Iftmn ; for defendants, SmcUsj ffaiml- 
tan, and Wynne, 

PRACTICE COURT. 
(Before Hia Honor Mr. Justice Williams.). 

March 31. 

Se Thb 0hib« Of BoBOOMPABA jBx p<»rte Wadic^. 

Local Qavernmeni Aoi (JTo. 506), mc; 213, aui- 

iec9j», 17, 6, 21& Schedtuh IS^Act JTo. 786 



Quashing hydaw — Carrying nigh^soil through 
borotigh during certain hoiers prohibited^Stich 
byelanjo ia not ultra vires — Sv^ch byelaw may be 
rega/rded as one made/or purpose of regulating 
a particuZcMT hind of traffic. 
Order nisi to quash a bye-law made by the 
council of the Shire of Boroondara. 

Mb. Hodges moved the rule absolute; Dfi. 
Madden showed cause. 

His Honor said : This was an application made 
to me sitting as the Court on behalf of one Denis 
Wadick to quash a byelaw of the shire of 
Boroondara made under section 213 of The Local 
Goyernment Act, on the ground that such bye^ 
law is illegal and ultra vires. The bye-law 
attached prohibits nightsoil being carted or conveyed 
through the Shire of Boroondara except between the 
hours of twelve at midnight and four o'clock 
in the morning, and it is contended for the 
applicant that, whether such bye-law purports to 
be made under subsection 8 or sub-section 17 of 
section 213 of the Act, it is so unreasonable as to 
render it u^a ffires and illegal. I do not think 
ihe shire can support this bye-law as having been 
made under sub-section 8 for the reason that a 
shire has not, as it appears to me, power under the 
Act 38 Yict., No. 506 to make bye-laws for prohibit^ 
ing the carriage or disposal of nightsoil (see section 
218, and the thirteenth schedule to the Act). A 
shire may have power to make such a bye-law now 
under the Local {government Amendment ^ Act ; 
but the bye-law in this case was made, 
though not confirmed, before the Amend- 
ing Act was passed. Apart from this^ 
under sub-section 8, the power that is given, 
whether it be to boroughs or to boroughs and 
shires, is to suppress nuisances, and I am not clear 
that this would include making a bye-law which has 
the efiect of legalising a nuisance (assuming the 
operation in question to be a Auisanoe) for aoertain 
period of the 24 hours. I think, however, having 
regard to the decision of the-FuU Court in JRider v, 
PhiUips, 10 V. L. R. (L.) U7, that the bye-law 
attacked may be made under sub-section 17. In 
other words, that it may be regarded as a bye-law 
made for the purpose of regulating a particidar 
kind of traffic It does not prohibit thiB traffic 
absolutely, nor in such a way as to render lihe 
performance of the work of removing nightsoil 
from the metropolis impossible. In other wordis it 
is quite feasible to carry on these operations, and 
at the same time comply with the provision of the 
bye-law. I do not, therefore, think it ia unreasOn- 
abla It IB true th^t the effect of it is to prohibit 
the carriage of nightsoil through the shire betweeti 
certain hours, but, as was pointed out in Eider v, 
FhiUips, ^<any regulation of traffic implies 
prohibition. To confine [traffic] to particular houis 
of the day is to prohibit [it] at other hours." I 
therefore, dischai^ the order nisi to quaish, with 
octets. ^ \^ 
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Solicitors: For Wadick, 
for Shire Oounoil, Aikyne. 



GiUott and Snowden; 



Divorce Jurisdiction. 

(Before His Honor Mr. Justice Higinbotham). 

French v. French. March 2i, 

Dissolution of Tna/nriage — AdvMery of hvsha/nd 
proved — Judicial sepcureUion — Fearless attitude 
of voife towa/rds husbcmd — Cruelty insufficient to 
eniitie wife to divorce. 

Sait for dissolution of marriage by wife against 
husband on the grounds of adultery and cruelty. 

His Honor said : In this oajie the adultery of 
the respondent has been proved, but I am not 
satisfied that the adultery of the husband has been 
coupled with such oruelfcy as, without adultery, 
woald have entitled the wife to a divorce a mensd 
et thoro under the law formerly existing in England. 
Under the Marriage and Matrimonial Causes 
Statute 1864, section 62, actual violence, such 
as to endanger life or safety, or a reasonable 
apprehension of such violence must be established 
to the satisfaction of the Court in addition to 
adultery in order to entitle a wife to a dissolution 
of the marriage contract (Maca/rtney v. Macartney^ 
3 V. L. R. (J. P. 4 M.) 81 ; Milfordv. MUford 
L. R. 1 P. & D. 295) The conduct of the 
respondent towards the petitioner for a long time 
was undoubtedly marked by great brutality of act 
and language, but his violence fell short of such 
actual bodily injury as endangered her health or 
safety, or inspired her with apprehensiona She 
appears to have maintained to the last a fearless 
attitude to her husband, and to have remonstrated 
freely with him for his gross misconduct A 
judicial separation is the only relief to which the 
petitioner has established her claim. 

Decree accordingly, with costs against the respon- 
dent 



1883 are, as far as applicable, and where no pro- 
vision is made by the first-mentioned rules and 
regulations adopted, and are in force in the Court 
in its Divorce and Matrimonial Causes Jurisdiction. 
The provisions of the rules in Order XXXVIIL 
are generally applicable, and, although a form of 
the affidavit to be used upon an application to make 
absolute a decree nisi for divorce, is provided in 
the schedule to the Divorce and Matrimonial 
regulations (No. 8) the note required by rule 10 of 
Order XXXVIII. to be appended to every a&davit 
must be added, I think, to all affidavits filed and 
used in this jurisdiction of the Court. At present, 
I refuse this application, but it may be renewed 
when the Court site again to hear similar appli- 
cations. 



Cameron v. Cameron. March 24 

Divorce — ReguUxtioths — Rules of Supreme Court 
1884, Order XXXVIIL, rule lO^AffidavU note 
— The note required by rule 10 of Order 
XXXVIIL to be appended to every affidavit, 
must be added to aU affidavits fled cmd used in 
the Divorce amd Matrimonial Jurisdiction of the 
Supreme Court, 

An order nisi had been made for dissolution of 
marriage. 

Mr. Forlonoe 
absolute. 

His Honor said : A renewed application has 
been made to me in this case for a decree absolute 
for a dissolution of marriaga By the rules and 
regtilations of the Supreme Court in the Divorce 
ax^ Matrimonial Jurisdiction, the rules in force in 
the Supreme Court under the Judicature Act 



now applied for a decree 



SUPREME COURT SITTINGS. 

^Before His Honor Mr. Justice Molesworth). 
^ March 17, 27. 

RONATNS V. AnSTEAD. 

AdministraUon under direction of Court — Marriage 
and Matrimonial Causes StattUe Amendment 
1 SBi^Retrospective operation of Acts— Construc- 
tion of will— Appointment of guardian ofinfarU 
Reference to chiefclerk—Accounts-^Maintenance 
of infant. 

The action was brought by Anna M. Willis Ron- 

ayne by her next friend, M. J. Cowley, to have the 

estete of one George Willis administered under the 

direction of the Court The plaintiff was a daughter 

of Willis, and is now about 12 years of age. Willia 

by his will, made in 1877, appointed the plaintiflTs 

mother to be her guardian ; he left to the plaintiff 

one half of the income from his real estete till she 

should reach the age of 21, or marry before that 

age with the consent of her guardian ; the other 

half of the income he left to a Mra Pope till the 

plaintiff came of age ; when the plaintiJQf came of 

age she was to have all the property. In the event 

of the plaintiff and Mrs. Pope dying, the property 

was to go to a brother of the testetor, and in the 

event of his death to his eldest son, bom in Yio- 

toria (John Willis, who was made & defendant to 

the action, his father having died before George 

Willis). The executors of the will were Mr. 

Anstead and Mr. Pope. Mrs. Pope died in 1879, 

and since that time the executors have paid to a 

separate account the half of the income that had 

been formerly given to her. The plaintiff claimed 

that under the terms of the will she was entitled to 

this money ; but it was submitted on behalf of 

John Willis that George Willis had died intestete 

as to this money, and Uiat it should be distributed 

among his next-of-kin. Another question involved 

in the action was whether the executors should be 

held personally answerable for any loss that might 

be susteined in consequence of their having paid 

certain moneys on fixed deposit and current account 

to. the Oriental Bank. The third question in the 
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action was as to the appointment of a gaardian for 
the plaintiff. Her mother died in June, 1884. On 
the 25th April, 1884, she had made a will appoint- 
ing M. J. Cowley as her gaardian. The executors 
would not recognise the appointment^ and declined 
to pay him any allowance. The plaintiff's father 
was a Protestant, and her mother was a Koman 
Catholic, and her present guardian had placed her 
in a convent. The executors thought^ as her 
father was a Protestant^ she should be brought 
up in that religion, but it was pointed out 
by the plaintiff's counsel that her father 
had, by his will^ appointed her mother, whom he 
knew to, be a Roman Catholic^ to be her guardian, 
and in his will he had directed that the plaintiff 
should be suitably educated, but said nothing 
about her religion. It ^as argued by plaintiff's 
counsel that under the Amended Marriage and 
Matrimo^al Act (known as Shields' Act), passed 
in 1883, tlie mother had the power to appoint a 
guardian. The executors, however, contended that 
that act did not apply, inasmuch as the will was 
made before it came into force. It was reserved for 
the Royal assent in November, 1883 ; the Royal 
assent was not given till the 4bh March, 1884, and 
the Act was not proclaimed in this country till the 
7th June, 1884, while the will of plaintiff's mother 
was made in April, 1884. 

Mb. Higqims and Mb. Duffy appeared for the 
plaintiff ; Mb. Wobthinoton for the executors, and 
Mb. Ago for John Willis. 

His Honob said : The first question I have to 
deal with in this case is the construction of the will 
of Mr. George Willis. He left his real estate to 
Anstead and Pope, trustees, to pay one-half of the 
net rents to the guardian for the use of Anna M. 
^Willis Ronayne, the plaintiff, for her use and 
benefit until she should attain 21 years of age, or 
marry under that age with the consent of her 
guardian, and to pay the other half to his niece, 
Mary Ann Pope, until the plaintiff should attain 
age or marzy, but directed that if Mary Ann Pope 
should die before that time her representatives were 
to take nothing, and that if the plaintiff should die 
before that time all the real estate should be settled 
upon William Willis for life, with remainder on 
his decease to his eldest surviving child bom in 
Yioto'ria, and his heirs for ever. But if the plaintiff 
should attain 21, or marry then, the whole real 
estate to be settled upon her as directed. The 
facts which have occurred are, that Mary Ann Pope 
has died and the plaintiff lives still, under age and 
unmarried^ so there is no direct disposal of half the 
rent We may imagine that if the testator foresaw 
this he would have given the second half to the 
plaintiff, but I cannot act on that imagination. I 
will declare that the will did not dispose of them, 
and they should go as in case of intestacy 
according to our law to the next-of-kin of 
the deceased, and shall refer it to the chief 
clerk to inquiro who the next-of-kin are. A ques- 



tion has been raised as to the responsibility of the 
trustees for a portion of these rents which were 
invested on deposit receipts with the Oriental 
Bank Corporation. I shall defer dealing with it 
till the next-of-kin are ascertained, and the extent 
of the loss. Mrs. Johanna O'Shea, the plaintiff's 
mother, made a will on April 5, 1884, appointing 
Mr. Michael John Cowley guardian of the infant 
plaintiff She died June 2, 1884. The Act 787 
was passed by the Parliament here before 
November 3, 1883, and then reserved for the 
Royal assent which was given before April 5, for 
it was proclaimed here May 7, 1884 ; in fact, it 
was March 4. I have heard argument aa to the 
efficacy of this appointment of guardian under the 
Act 787. It provided, section 1, that it should 
commence and come into operation on the 1st day 
of January, 1884. The 7th clause, with which I 
have to do, says that the mother of an illegitimate 
infant shall have power to appoint a guardian of 
such infant in the same manner, 4ka, as the father 
of a legitimate infant might. Reading these 
clauses together, I would say that the mother's 
will, executed at any time after January 1, 1884| 
would be effectual, subject, of course, to the Royal 
assent being obtained, acting retrospectively ThiM 
Act confers power on the mother, a benefit on the 
daughter, no loss on anybody. In Bumv, CarvaUiOf 
4 N. ^ M. 893, it was held that the Act 3 and 
4 W. ly., c. 42, giving interest on damages 
recovered in an action upon which a writ of 
error waa brought, did not authorise the 
allowance when the writ of error was tested 
on June 3, 1833, a day before that Act re- 
ceived the Royal assent (August 14, 1833), 
though it had a provision that it should commence 
and take effect on the 1st day of June, 1833» 
There the Act inflicted loss if it had a retrospective 
operation. A case of Jamieson v. The Attorney^ 
General, A & N. 375, supports this. In a 
case before my brother Higinbotham, Carh/le 
V. Ca/rlyle, 10 Y. L. R 51, involving a question 
of the operation of the same Act 787, he held that 
the Act passed on the Royal assent being given, 
and that a suit commenced on May 2 was not pend- 
ing at the passing of 787 within section 25, 
which says — *'All suits commenced or pending 
at the passing of this Act shall not be affected 
thereby, but shall be taken, continued, and enforced 
as if this Act had not been passed." This opinion 
as to when an act passed would fortify the conclit* 
sion at which I have arrived from the let section. 
It is contrary to my opinion in in re Twmet^ 
2 W. W. & a'B. (E.) 104 (18 and 19 Vict., 
cap. 55, section 3). I do not think it material to 
discuss when an act should be deemed passed. 
Courts of equity appointing guardians always 
regarded recommendations of putative parents, and 
an expression of Parliamentary opinion such as the 
Act 787 should strengthen that disposition, and if 
I were to give a direction in this case, I should 
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obey it. Order that the estate be administered 
tinder &e direction of the Court, declare that the 
clear profit of half the testator's real estate since 
the death of Mary Ann Pope were not disposed of 
by the said will, but for the presenfc belong to the 
neztof-ldn of the deceased,- and should be accumu- 
lated bj the trustees. liefer to the chief clerk to 
inquire who were the next-of-kin of the deceased at 
the time of his deal^, and who are now entitled 
under the above declaration, and that the said 
person, when ascertained, be served with n6tice of 
this judgment. Reserve the question of the respon- 
sitiility of the defendants for the loss occasiolied by 
the placing of the trust ftinds with the Oriental 
Bank Corporation. Declare that Michael John 
Oowley was efiectually appointed guardian of the 
infant plaintiff by the will of Johanna O'Shea, and 
should be so treated by the trustees. Kefbr to the 
chief clerk to take the usual administration accounts 

01 the real and personal estates of the deceased so 
far as any party may require, and also to inquire 
and report as to a proper maintenance for the 
infant ^aintift, past and future. Reserve further 
directionis and costs, liberty to apply. 

(Before His Honor Mr. Justice Molesworth.) 

March 19, 30. 
£e Thb Househou) Co-opbbativb Supply Co. 

Limited. 
Oompames Statute (jVo. 190) see. l2l^Application 

ex parte /or delwery vjp by TMmager bf books, cfcc, 

qf ecmpcmy — NoHce of application required by 

judge. 

Application on behalf of the liquidators of the 
Household Co-operative for an order directing the 
manager and the other officers of the company to 
deliver np the books and other property of the 
ocnipany. 

Mr. WoRTHMfGTON, in Support: The application 
is made ex parte under section 121 of the Com- 
panies* Statute, No. 190. That section provides 
that where a companyis being woundup voluntarily, 
the liquidators or any contributory of the company 
may apply to the Court to determine any question 
arising in the matter of such winding up, or to 
exercise as respects the enforcing of calls, or in 
respect of any other matter, all or any of the 
powers which the Court might exercise if the com- 
pany were being wound up by the Court, and the 
Gburt, if satisfied that the determination of such 
question, or the required exercise of power, will be 
just and beneficial, may accede wholly or partially 
to such application on such terms and subject to 
saoh conditions as the Court thinks fit; or it may 
make such other order or decree on such applica- 
tion as justice may require. Under the section the 
Court haS| in two cases, made ex paarte orders for 
payment by contributories of the amounts of con- 
tributions {re The BaUarat Patent Fuel Company, 

2 W, W. 45 A*B. 272 ; The Belmore Silver and Lead 
Company y 2 Y. R. 126). In this instance the 



shareholders had passed a resolution that the com- 
pany should be wound up voluntarily, and had 
appointed two liquidators, but the maiiager, it was 
stated, refused to give them possession of the pro- 
perty. 

His Honor :* Why should this order be made 
ex parte f 

Mb. WoRTHiNOTOK *. Tn the cases referred to the 
order on the contributories Was made #iz; pc^rte, and 
they were under the same section. 

His Hokor: That is a different case. I shall 
have to consider whether I ought to make an ex parti 
ordeif in this case, for complications might arise if 
an order was made without hearing the other parti^ 
interested. 

His Honor, in giving judgment on a subsequent 
day, said : In this case it is alleged that a resolution 
has been regularly made for winding up a company 
formed under the Act 190, and an apt>1ibation is 
made ex parte for an order that the manager should 
give up the papers of the company to the liquidators. 
To sustain the orders many questionable fhcts are 
to be established. By section 121 applications niay 
be acceded to wholly or partially, and may he 
granted subject to such terms and conditions as the 
Court may think fit. To enable the Court to use 
these powers it should hear both sides. I was 
referred to in re BaUarat Patent Fuel Company ^ 
2 W. W. <fc a'B. 272, in which I made an ex parte 
order for payment of calls. There the voMntary 
liquidation had been for some time ih progress as 
showing its regularity. One schedule to the Act 
seemed to indicate that the particular order might 
be ex parte, and the order I did xhak^ was subject 
to application to vary or revoke. I shall require 
notice of the present application. 

PRIVY COUNCIL APPEAL. 

Clark v. Clark. 

Suit by beneficiaries to set aside sale by eosectUor of 
trust property to surviving partner — Misrepre- 
sentation alleged but not proved — Surviving 
partner appointed executor but renounced pro- 
bate — Delay in bringing suit. 
The following in the judgment of the Judicial 
Committee of the Privy Council on an appeal from 
a decision of the Supreme Court of this colony in 
the suit of Clark v. Clark, which was institute by 
John G. Clark and Mr& Jaiie Lawrence, the two 
youngest children of the late Mr.' John Clark, 
tanner, to set aside a sale of property made to the 
defendant, David O. ClarL 

Their Lordships said : In this case a bill ^s 
filed on the 15th August, 1881, to set aside a 
transaction which was entered into in thiB month of 
April, 1866. The plaintiffs the now respondents, 
are the two youngest children of John Clark, viz. : 
John Quillan Clark, who attained 21 in October, 
1869, and Jane, the wife of William Lawrence, 
who attained 21 in Januailyi 1867. Mrs. 
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Lawrenoe sues by her next fiiend, George Olark 
Allan, and her huBband is a defendant The 
principal defendant, the now appellant, is David 
Olark, the eldest son of John Clark. In 1864 
John Olark had for some time been carrying on 
a tannery bosiness near Melbouma In July, 

1864, he took his t^o sons David and George into 
partnership ; and in January, 1866, on the sudden 
and simultaneous death of John and George, David 
became surviving partner. The impeached trans- 
saction is the purchase of the partnership assets 
and of the site of the business by David. The 
partnership was regulated by a deed made in April, 

1865, of which the now material provisions were 
that the business should be carried on upon certain 
land belonging to John Olark ; that so long as it 
was so carried on he should be entitled, in addition 
to his share in the profits, to receive out of the 
funds of the partnership by way of rent the sum of 
£150 a year ; that John^s stock-in-trade should be 
taken by the partnership at the price of £5,300, 
which should be considered as a loan and a first 
charge upon the partnership assets ; that he should 
be entitled to receive out of the funds of the 
partnership, in addition to his share of the profits, 
interest at 7 per cent, on that sum, and that the 
net profits should be divided in the proportions of 
one-half to David and one-fourth to each of the 
others. By his will John Olark appointed David 
and a Mr. Balderson his executors and trustees and 
the guardians of his infant children, and he gave 
directions for the conversion of his real and 
personal estate and its equal division amongst his 
children. Hie surviving children were five in 
number, the three parties to this appeal, Ann 
Olark, and Agnes, the wife of G. L. Allan. When 
the news of John and George^s deaths arrived^ 
which happened on the 16th March, 1866, David 
had to consider his position ; and he was advised 
by ooonsel on the 11th April, 1866, to the effect 
that if he wished to continue the business he had 
better not prove the will, that it would not be 
judicious for him to continue the business for the 
benefit of himself and feunily, and that arrange- 
ments should at once be made for winding up tiie 
business. Oounsel then suggested that David 
might make a fair arrangement with the representa- 
tives of John and George for the purchase of their 
shares, but that in such case it was essential that 
he himself should not be one of those representa- 
tivea In point of fact David neyer did prove his 
his father's will. On the 1st May, 1866, he 
renounced by deed the office of trustee and 
executor, and all trasts, powers, and authorities 
whatsoever by the will expressed to be made or 
given to himself and Balderson. There is no 
allegation in the bill, and no suggestion in the 
evidence, that he ever acted as executor or guar- 
dian, or was looked upon by the others of the 
family as filling either of those characters. On the 
17th May, 1^6, Balderson alone proved John 



Olark's wilL In August Ann Olark took out 
administration to George. On the 15th October 
Balderson and Ann executed a deed whereby they 
agreed to sell to David their interest in the 
partnership assets and the land whereon the busi- 
ness was conducted for the sum of •£5,000. By the 
same instrument David gave security for the pay- 
ment of the purchase money with interest to 
Balderson by 10 instalments, the last of which 
fell due on the 4th May, 1871. The stipulated 
payments were duly made by David to Balderson, 
and accounted for by Balderson to the beneficiaries. 
This is the transaction which the respondents have 
impeached, and which has been set aside by the 
decree of the Supreme Oourt now appealed 
from. It is impeached by the bill on the one ground 
of fraud and misrepresentation on the part of David, 
but that ground is not the only one on which the 
Oourt has rested its judgment. There are passages 
in this judgment from which it appears that the 
Oourt considered that, at least until his final renui^ 
ciation, David must be treated as being an executor, 
and that he was also guardian to the respondents. 
And it has also been contended that the sale may 
be considered as one by an executor to himself, and 
as proceeding upon misrepresentation made by 
David, the surviving partner, to David the guardian 
of the infant legatees. If that were so, of course 
it could not stimd when duly challenged by the 
beneficiarie& But David never was a guardian at 
all. And their lordships cannot agree that a sale 
is to be avoided merely because when entered upon 
the purchaser may at his option become the trustee of 
the property purchased, though in point of fact he 
never does become such. A man so placed, might 
possibly use his powers in such a way as to raise a 
case for setting aside the transaction, and whether 
David so acted is one of the questions to be decided. 
But that is a different thing altogether from the 
absolute disability attaching to one who would at 
the same moment be a vendor in trast for others, 
and a purchaser on his own behalf. No such case 
as that existed, nor was any such charged by the 
bill. The case made by the bill is to the following 
effect : — ^That at a family meeting held soon after 
the news of John Olark's death had arrived, David 
stated that John Olark's entire estate was not 
worth more than £5000, and offered to give the 
fourothers of the family £1000 each for the pur- 
chase of the whole estate, excepting a saddlery 
business ; that, relying on the good faith of David, 
believing his statement as to value, being in great 
distress of mind, and anxious to avoid a family 
quarrel which David threatened to force on, Jane, 
who was then 20 years old, and Ann and Agnes 
who were adult, assented to David^s proposal, and 
that John, who was only 17 years of age, was not 
consulted ; that the three sisters expressed their 
desire to have independent legal advice^ but did not 
persist in their wish because David expressed great 
indignation thereat, as an impeachment of his good^ 
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faith ; that David never stated his intention of 
disclaiming the trusts till he had procured the 
assent of his sisters to his proposal, but executed 
the deed of disclaimer immediately afterwards ; that 
on the 15th day of October, 1866, an agreement 
was executed by Balderson of the first part, Ann 
Clark (who had become the legal personal repre- 
sentative of George) of the second part, and David 
of the third part, by virtue of which David claimed 
to have become absolutely entitled to the tannery and 
the land on which it stood, but that the plaintiffs 
were ignorant of its purport or effect ; that though 
David's three sisters and brother knew, as a matter 
of repute, that a partnership existed between John, 
David, and George, they were in entire ignorance 
of its terms, and it was not until the month of 
April, 1881, or thereabouts, that by the accidental 
discovery of the indenture of partnership, they, 
for the first time learned how greatly they had been 
deceived by David in respect of the value of John's 
estate ; that Ann Clark had discovered the deed 
in a box in her possession ; and that the value of 
the land on which the tannery was conducted was 
J&3700 at John Clark's death, whereas it was valued 
to David at ^2000. The bill also complained of 
the sale to David of another piece of John's land 
at an undervalue, but that part of the case has been 
given up. Beyond the foregoing statements, 
nothing was alleged to show the fraud and misrepre- 
sentation of David, which was the sole equity of the 
bill. It will be seen that the case made by the bill 
rests upon David's statement as to the value of the 
estate, the belief of the others in that state- 
ment, his threatening to quarrel with them, his 
deterring them from taking legal advice, his reserve 
to them about disclaiming the trusts, their ignor- 
ance of the partnership deed, and the undervalue of 
the land. There is no charge that the partnership 
assets had in fact been undervalued, nor that 
David knew or believed their value to be more 
than he stated. On that point the plaintiffs only 
adduce the value given in the partnership deed. 
They do not allege that David concealed the deed. 
They do not suggest that there was any collusion 
between hJm and Balderson, or that Balderson was 
in any respect incompetent or neglectful of his duty. 
Balderson died in 1875, and his executor is a party 
to the suit, but no relief is prayed against him 
except the fontal prayer for the administration of 
John Clark's estate. If then the case had been 
proved exactly according to the facts stated in the 
bill, it is at least doubtful whether the charges of 
fraud and misrepresentation against David could 
be sustained. But the case proved is a very 
different ona It appears that Balderson was an 
experienced man of' business employed by John 
Clark, and much trusted by him and all his family. 
Allan, the husband of John Clark's daughter Agnes, 
is described by the plaintiff, Jane, as a first-class man 
of business and an honourable man. She adds that 
she and her sister Ann were on very good terms 



with him, saw him and his wife frequently, and 
consulted him as to John Clark's affairs. His 
relations with David appeared to have been rather 
unfriendly. It may be added that Ann and Jane 
lived in the house where both the tannery and the 
saddlery businesses were carried on. Such being 
the position of the family, the proposal that David 
should purchase the partnership business proceeded 
from Balderson. On what day this proposal was 
made does not appear. Indeed, the evidence is not 
clear as to the dates of the various steps in the 
negotiations, but they began sometime before the 
15 th April, and the terms were accepted before 
David's renunciation on the Ist May. On 
Balderson's proposal mush bargaining took place 
between him and David as to prica Balderson 
employed one Dixon, who acted as a clerk in the 
tannery business, to make a valuation of the assets, 
which Dixon slated at £5240, and he took other 
steps to satisfy himself of their amount and value. 
As early as the 17 th April he consulted his 
solicitor, Mr. Sedgefield, who continued to act for 
him until the completion of the sale. David con- 
sulted other advisers, first a Mr. Hanwell, whom 
he calls a law clerk, and afterwards Messrs. 
Bennett and Taylor, who took the opinion of 
counsel, which has been stated. Allan went to the 
tannery more than once to see things for himself. 
He denies this, but it is proved by other witnesses. 
He also consulted a solicitor, one Mr. Crisp, who, 
on the 24 th April had an interview with Mr. 
Sedgefield, and fully discussed the matter. Allan 
now says Mr. Crisp acted only as a friend, but he 
was paid by Allan for his services, and was treated 
by Sedgefield as a solicitor. After carefully con- 
sidering the state of the business, David made up 
his mind that £5000 was a full price to pay to his 
father's estate, and on that basis he offered to pay 
£1000 each to the other four children. Balderson 
tried to get better terms, and so did some of the 
family. Jane says they claimed £1600 each. 
Allan says that putting together John Clark's 
claim for the value of the original stock, which was 
fixed by the partnership deed at £5300, and the 
sum of £2500, at which John Clark's will valued 
the land, he thought his wife should got £1500, 
and held out for that sum for a considerable time. 
But David declared that his father had placed on 
extravagant value on the land, and that the 
partnerships had counter-claims against the £5300 ; 
and that his offer based on the value of £5000 
must be taken as finaL Balderaon then had to 
consider the alternative of accepting David's offer, 
or winding up the business and carrying it into the 
market. Trade was very dull Other tanneries 
were in the market. Balderson appears to have 
been afraid that the property would sell for very 
little, and moreover that, if David did not buy the 
estate would get involved in litigation, and, as he 
expressed himself to Allan, the property would be 
frittered away, and the girls would get nothing. 
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In these circumstanoes Balderson became very 
anxioas that David's offer should be accepted. But 
he would not take the respouaibility of doing so on 
himself. If the adult members of the family 
agreed, he would prove the will and conclude the 
bargain. If they were adverse, he openly told 
them he would not involve himself in a family 
quarrel, but would renounce probate. David 
was equally open. If his offer was accepted 
he would renounce probate, as indeed he 
was advised that he must do; if not, he 
would act as executor, or at all events would 
hold himself open so to act. There was more than 
one family meeting held to discuss these matters, 
and at the last of these meetings, which probably 
took place on the 23rd April, the affair was brought 
to a head. It is clear that the family acted under 
Balderson's advice. Jane says, << Balderson advised 
us to accept the offer, because he believed, as David 
said, that it would realise no more.'' Ann says, 
'* Balderson told me it was advisable to accept 
£1000, as he thought it was not a sale- 
able business." And again, ''I took the 
£1000 because Balderson advised, and David 
said we could get no more.*' And Allan says, 
<* Balderson assured me that he believed the offer 
was full value. It was not at once accepted. I, 
for my wife, accepted 27th or 28th April. Balder- 
son was constantly seeing me about it in the 
interval." There is no trace in the evidence of 
that reliance on David's assurances upon which the 
equity of the bill is built. The view taken of the 
transaction by their Lordships is this. It was one 
quite within the competence of Balderson as 
executor. It is not the less so because Balderson 
declined to clothe himself with the character of 
executor unless and until he could see a good chance 
of avoiding family quarrels and litigation. He 
need not have consulted the family, but as a pru- 
dent man he did so. David was not in any position 
of advantage except as surviving partner, which 
may have thrown upon him the obligation of giving 
full information. That Balderson, and Allan too, 
had free access to all available means of informa- 
tion is clear. It is equally clear that they were 
well advised, understood the bearings of the 
question, and struggled to enhance the price beyond 
what David would give. Nor can their Lordships 
find any trace of dishonesty or concealment on 
David's part from first to last The cause was heard 
before Mr. Justice Molesworth, who dismissed the 
bill without costSy except as against Balderson's 
executor, whose costs the plaintiffs were ordered to 
pay. It would seem that the prayer for the adminis- 
tration of John Clark's estate was treated as only 
incidental to the recovery of assets for that estate 
by setting aside the sale to David. The plaintiffs 
then appealed to the Full Court, who set aside the 
sale as against them, directed accounts and adminis- 
tration of the partnership estate and of the estates 
of John and George Clark, and ordered David to 



pay all the costs, both of the original hearing and 
of the appeal. One of their reasons for makin 
such a decree has been already disposed of. Havine; 
stated what is the case made and the case proved 
their Lordships will advert briefly to the other 
reasons of the Supreme Court. The learned judges 
think that Balderson was placed in an unfair posi- 
tion by David's uncertainty whether or no he would 
renounce. But it is difficult to see how that cir- 
cumstance placed Balderson at any disadvantage, 
and there is no evidence whatever to show that any 
embarrassment did, in fact, arise from it. It was 
very natural that David should make his renuncifli- 
tion dependent on the acceptance of his proposal, 
the more so because Balderson declined to prove if 
the proposal was rejected, and their Lordships can- 
not appreciate the objections which have been raised 
to his so acting. But then, the learned judges ask, 
was the sale fair ? The contract, they say, may 
have been fair enough between Balderson and 
David, supposing them to have been dealing as 
strangers at arms' length, but unfair towards the 
testator's estate, treating both parties as representa- 
tives of the estate, and bound to protect the 
interests of the beneficiaries. And then they go on 
to show the imperfect nature of Dixon's valuation 
(exhibit H), and their reasons for thinking that 
more ought to have been coming to John Clark's 
estate from the partnership. Now, if the contract 
was fair as between Balderson and David, that is 
sufficient to maintain it, for it was within Balder* 
son's competence, and David never held any 
fiduciary position. But their Lordships desire to 
add that, notwithstanding a very ingenious argu- 
ment at the bar, they cannot find from any evi- 
dence before them reason to think that David gave 
any great undervalue for the assets, even considered 
on the basis of a book valuation, while there is strong 
reason to think that the family got at least as much 
as they might have got by the only possible alterna- 
tive, viz., winding up and sale. It is possible and 
probable that David got a good bargain, which he 
turned to good account, especially as the course of 
trade turned strongly in his favour the next year ; but 
it does not follow that the family got a bad bargain. 
Finally, the Court say, the sale could have been 
successfully challenged on the ground of a mis- 
representation of value of the testator's estate made 
by both Balderson and David directly to the 
plaintiff Jane Lawrence, and indirectly to the 
plaintiff John Clark, and it would naturally be re- 
peated to him by all his relatives who heard it, and 
was in effect repeated to him by Balderson when 
he received the securities on which he was told that 
his share, £1,000, was invested. Upon this it is 
sufficient to observe that from the filing of the bill 
down to the argument at this bar there has not 
been any suggestion or insiauation on the part Of 
the plaintiffs that Balderson made any misrepre- 
sent3,tion, or behaved otherwise than with honesty 
and with zeal for the family interest.^ Even if a 
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more adverse vievr could be taken of the conduct 
of David or of Balderson, there would be much 
difficulty in giving relief to persons who have so 
long delayed to fhake their claim& The younger 
of the plaintiffs attained majority nearly twelve 
years before the bill was filled. He then received 
from Balderson what he knew was his share of the 
tannery business. The other plaintiff, who also duly 
received her share, was old enough to be present at 
the family discussions in 1866, and knew the whole 
story perfectly well. The only excuse given for 
action after such long delay is the discovery of the 
partnership deed. Supposing thafc suggestion to be 
well founded in fact, it is clear that the question 
how much would be coming to the estate of John 
Clark from the partnership must be determined by 
the state of the accounts in January, 1866, and not 
by the agreed amount at the date of the deed ; and 
that the value of the land must be determined by 
the state of the market at the time of the sale, and 
not by the agreed rent stated in the deed. But 
their Lordships cannot believe in the truth of the 
suggestion. The partnership deed was referred to 
and partially read at one of the family meetings 
attended by the plaintiff Jane. Allan, who was 
consulted by Jane, founded his claim on the con- 
tents of the partnership deed. It was not retained 
by David or by Balderson. It was handed to Ann 
by Balderson during the negotiations, he telling her 
that it was of no use, in which he was not far 
wrong. Ann kept it in her desk. In cross- 
examination she says, ^* I knew it was there, bat 
thought it was of no value. I looked among the 
papers, not particularly for a deed of partnership, but 
for what I then thought was a copy of a will When 
I went lately 1 was lookinof for a deed of partner- 
ship. I remembered that I had such a thing. It 
was last year I got it, before August 1881." Their 
Lordships cannot doubt that the purport of the 
deed was well known to the whole family, except 
possibly the plaintiff John, or that he knew that 
the partnership business purchased by his brother 
was carried on under some arrangement, the nature 
of which he might have learned at any moment by 
asking a question of his sisters or of his brother-in- 
law. Even if the deed had turned out to have a 
direct and strong bearing on the question of value 
instead of a remote and weak one, its production 
under such circumstances as appear in this case 
would not justify the bringing of a suit after so 
long a lapse of time, during which the important 
testimony of Balderson was lost. In the opinion 
of their Lordships this suit is one which ought not 
to have been brought It was rightly dismissed by 
Mr. Justice Molesworth. The Full Court ought to 
have dismissed the appeal with costs. Their Lord- 
ships will now humbly advise Her Majesty to 
ms^e an order to that effect The costs of this 
appeal must be paid by the respondent John 
Clark, and the next friend of the respondent, Jane 
Lawrence. 



SUPREME COURT. 

Sittings in Banoo. 

(Before their Honors Mr. Justice Molesworth, Mr 
Justice Williams, and Mr. Justice Holroyd). 

April 1. 
Thb Queen v. Alley ex parte McQueen. 

In/ormoHUes AmemimeTU Act 1884 (No. 810) see, 
6 — A jvdge, sitHng at a Court, ha$ power to 
amend the minute of an order made by justices 
directing imprisonmerU as a means of enforcing 
the payment of a fine, they not having power 
to make such an order. 

This was an appeal against a decision made by 
Mr. Justice Higinbotham on an application made by 
George McQueen, a wholesale grocer at Fitzroy, for 
a rule nisi to qnash an order made against him by 
the justices at Fitzroy. M'Queen was summoned 
before the justices for two offences against section 4 
of the Trade Marks SUtute 1869. In the first 
case he was cl.arged with placing spirits in a 
bottle bearing the trade mark of J. F. Martell 
and Co., and in the second case with placing spirits 
in bottles bearing the trade mark of J. D. Kuyper 
and Son. On each charge he wa^ fined £100, to 
be levied by distress, and in default of distress to 
undergo 12 months' imprisonment, the liquor seized 
to be forfeited. Shortly after the order was made 
by the justices at Fitzroy, an application was made 
to Mr. Justice Higinbotham, sitting as the Court, 
to qnash the order, on the ground that the justices 
had no power to direct imprisonment as a means of 
enforcing payment of the fine, bat should have 
imposed either fine or imprisonment Mr. Justice 
Higinbotham agreed with the view that the 
order of the justices was wrong, but held 
that under the Informalities Amendment Act No. 
810 he had power to amend the minute of the 
order, and he therefore directed that in each case 
the order should be amended by striking out so 
much of it as directed 12 months' imprisonment in 
default of distress. Against this decision M'Qaeen 
appealed on the ground that the judge had no 
power to vary the order of the justices by making 
another conviction for them, and that he could, 
under the Amendment of Informalities Act, amend 
the formal order of the justices, so as to make it 
comply with the order as actually pronounced by 
the justices, and that he could not make an order 
different from that which they had pronounced. As 
there was some doubt whether under the Judicature 
Act and rules an appeal could be made from a 
decision of the kind, a rule nisi was obtained on 
behalf of the Queen in each case in the Full Court 
at the February Sittings of the Court, to quash the 
convictions, on the same grounds as those on which 
the applications were made to Mr. Justice Higin- 
botham. The appeal and the rules were heard 
together. 
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appeared for M'Qaeen ; Mr. Ohohlet appeared 
in support of the convictions. 

. A preHminary objection was taken by Mr. 
Chomley that there was no jurisdiction in the Fiill 
Ooort to entertain an appeal in a case of this kind, 
as the matter was a criminal, and not a civil or a 
mixed one ; and that ais t6 the rules niH obtained 
from the Full Court to quash the conviction, they 
had been obtained tbo late, as by the Act 571 any 
application to quash a conviction or order must be 
made within a month of the decision of the justices, 
and in this case the application had been made to 
theFuU Court more than a month after the justices 
had given their decision. These poin& were not 
decided, the Court reserving judgment on them till 
after the points raised by McQueen as to the power 
of Mr. Justice Higinbotham to amend the order 
had been heard. 

. Sib BaTAN O^LoqhIiBN then contended that Mr. 
J^ustice SCiginbotha^i hiad no power to amend the 
minute of order as drawn up by the justices,* as 
there was not a defect in form or substance within 
the 6th section of the Amendment of Informalities 
Act) but he was really giving a decision for the 
justices which they had not themselves g^vep. It was 
also submitted that the amendment could ^not be 
made at that stage of the proc^,edings. 

Thb Court held that his Honor had power to 

make the amendment that he had made^ and 
dismissed the appeal and discharged the rule^ with 
out costs. 



ExpaHe Kirk. April 2, 

Justices of the Peace (ProAibiUonJf 1877 (JITo. 571), 
Sec. 4 — Corwiction — Where a conviction' ia bad 
on Uaface there %8 no discretion under sec. 4 qf 
Act No. 571 to refuse an appUcation to quash it. 
. Mb. Lbon moved, by way of appeal from a deci- 
sion of M.r. Justice Higinbotham, for a rule nisi 
to q^ash a conviction made ij the justices at 
Kerang, in a complaint of Lange v. Kirk. iHie 
defendant ' Kirk was summoned for illegally 
iippounding eight head of cattle^ and he was fined. 
The conviction as . drawn up stated that he was 
fined for, " illegally impounding." An application 
was made to Mr. Justfce Higinbotham on the 31 st 
July last, for an order nisi calling on the 
complainant to show cause why the conviction should 
not be quashed, as it was bad on its face as not 
disclosing any offence, tor it should have been 
stated that the impounding was '' contrary to the 
proviaioas of the Poundis Statute, 1874." His 
Honor thought the conviction was htA in form, 
but he refus^ to gi;ant ati order to quash it, but 
offered to grant an order for prohibition so as to 
allow t&e conviction to be amended and be properly 
drawn up. 'the defendant Kirk appealed against 
that decision on the ground that the judge had no 
discretion in the matter, but was bound by the 
provisions of section 4 of the Act 571 to grant an 
order to quash a conviction that was bieid on its face. 



Th^ Court held that where a conviction was' bad 
on its face there was no discretion under sec. 4 of 
the Act 571 to refuse to grant an api)lication to 
quash it A rule nisi was, therefore, granted call- 
ing on the complainant to show cause why the ooti- 
viction should not be quashed. 

(Before Mr. Justice Molesworth, Mr, Justice 
Higinbotham, and Mr. Justice Holroyd). 

KnfG y. Wilkinson. April 10. 

Land Act 16&9 (iTo. S60)^Lessee^Where a lessee ^ 
qfCrovm lands siib-lets such lands coritrcpry to $he 
conditions of his lease, such subUttvng render i the 
lease merely voidahle and not void, arid the vaXh 
tenant is entitled to hold the land as Offoinst tres- 
passers. 

This was a motibnj on behalf of thb defbndanti 
to reverse or alter a judgment given by Mr.' 
Justice Williams in this action. The plaintiff, 
Thomas King, sued the defendant, L C. Wilkinson^ 
to recover damages for trespass to plamtiff^B land 
and. for driving aWay his cattle. Tlie land, utrbich 
was situated near Healesville, was selected by a 
man named Langford, who afterwards obtaiixbd 
from the Crown a lease for it undeir the Land AVit 
1869. One of the conditions of the l^^ase was th^t 
Langford should not assign or subplot the ^W>pe]4y 
during the currency of the lease Without consent 
of the Government, and that this cons^iit should b^' 
registered. Langford, however: did sub^let iti 
King. He afterv^rds mortgaged the property; tb^ 
Mr« Wilkinson, Who, as thd mortgage was.nbt pldd;^ 
sold the property to a person named AUiard.: 
Subsequently Allard resold to Wilkinson.' It was' 
all'eged by the latter that King then agreed to' give' 
up to him possession of the property, and acting bti 
that agreement Wilkinson had leased the pr6p^rty. 
to a person named Isaaa King then' refused to 
take his cattle from the property, whereupon lisaac. 
acting, as was alleged, under instructions' from 
Wilkinson, drove the cattle aWay. The plainti!ff' 
alleged that some of the cattle had not beeb; 
recovered, and he estimated his loss at j£l60 Mr/ 
JustilSe Williams gave a verdict for the plaintiff 
for X90, stating that he had assessed the damages' 
on the assumption that one or ibore of ihk cattle 
might afterwards be found. The defendant 6iitir 
tended that the plaintiff w&s not entitlM' to 
maintain the action at all, as th6 sub-letting 
to him from Langford was illegal, and was^ther^^ 
fore, void ; that the damages Were ezdessive, 
inasmuch as it was not shown that there had be^n' 
any specific act of trespass authorfsed by the 
defendant, which led to tile loss of the cattle. It^ 
was also asked that the Court should receive 
additional affidavits to show that some of the ^ttle 
which the plaintiff said he had lost were at ih6 tinie 
of the trial in his possession. 

Sir Bbtak O'LooHLEit a^p^red for the plain- 
tiff; Mb. Mitc^lsll fbr the def^ndaiit 
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Thb Ooubt held that as to the sub-letting from 
Iiangford to King, it merely rendered the lease 
to him from the Crown voidable at the option of 
the Grown, but not void, and therefore King was 
entitled to hold the property as against trespassers. 
As to the new evidence which it was sought to 
give, that some of the cattle had not been lost, no 
rea|SK)n had been given why that evidence should be 
r(9ceived, and the judge in estimating the damages 
had expressly stated that he based his estimate on 
the aasumption that some of the cattle might yet be 
found. As to the other point, there was evidence 
that Isaac had gone on the land under instructions 
from the defendant, and had proceeded to drive 
away the cattle ; and for any cattle that had been 
lost in consequence of that the defendant was 
liable. 

Moticm to reverae or alter the judgment 
dismissed with costs. . 



Splatt v. Splatt. April 10. 

Divorce — Alimony — Respondent otU of jurisdiction 
— Jfhere the Court has jurisdiction to entertain 
a petition /or divorce whether the respondent is 
resident within the jurisdiction or not, it has also 
ju/risdiction to make any other order incident to 
such petition. 

This was an appeal from an order of Mr. Justice 
Williams, allowing the petitioner (Mrs. Splatt), a 
aum of J&3 lOs. p^r week for alimony pending the 
hearing of a suit The petitioner (Mrs. Splatt) 
sought for a divorce from her husband on the 
grounds of adultery and cruelty. Pending the 
hearing of 'the suit she]applied for alimony, and Mr. 
Justice Williams allowed her £3 lOs. per week 
The respondent contended that the Court had no 
power to make such an order, as he was living in 
New South Wales, out of the jurisdiction of the 
Court in this colony. The marriage was celebrated 
in this colony, but it was submitted that under the 
rules framed under the Marriage and Matrimonial 
Causes Act, the Court . could not grant alimony 
pendente lite where the respondent did not live in 
Victoria. The rules provided that a respondent 
must file his answer to a petition for alimony 
within eight days after the petition was served 
personally upon him, and the petition might be 
heard on two days' notice being given to him. It 
was impossible to comply with those rules where 
the respondent did not live in the colony. There 
was also no power to enforce the order ; it was not 
a debt which could be sued for in another country, 
nor was the order of the Court a judgment which 
oould be enforced elsewhere. It was simply a 
personal order for payment of money, varying from 
day to day. For the petitioner, it was contended 
that, inasmuch as the Court had jurisdiction to 
entertain the original petition for divorce whether 
the respondent was resident here or elsewhere, it 
also had jurisdiction to make any other order which 
might be baseo^ on that petition. The respondent 



had also appeared, and answered to the petition for 
divorce. The order for payment of alimony was 
one which could be registered and enforced in an- 
other country. If there was any inconvenience 
caused by the rules requiring an answer to be given 
in eight days, the Court had power to extend the 
time for filing the answer, and could prevent any 
injustice being done. 

Db. Madden, for petitioner ; Mb. Topp, for re- 
spondent. 

The Coubt held that as the statute gave jurisdic- 
tion to the Court in the main object of the suit, it 
had also jurisdiction in all collateral incidents of 
the suit, such as application for alimony. If any 
inconvenience was felt by. a person residing ont of 
the jurisdiction, in consequence of not being able 
in time to answer a petition for alimony, the Court 
had power to modify that inconvenience by extending 
the time for answering. Further, these orders were 
subject to be reviewed from time to time, and, there- 
fore, no practical inconvenience conld be done to 
anyone. 

Appeardismissed. 

(Before their Honors Mr. Justice Higinbotham, Mr. 
Justice Williams, and Mr. Justice Holroyd.) 

April 15. 
Be Edwabds, Ex parte ToMLiirs. 
Insolvency Statute 1871 (No, 379) Sec. 113, Sub- 
sec, 2. — Definition of the word **Servant^* — A com- 
mission agent is not a servant within the meaning 
of sec, 118, stib-sec, 2 of Act No. 379, and is not 
entitled to prove <m a preferential creditor. 
This was an ai)peal. against a decision of Judge 
Noel as judge of the Court of Insolvency dismissing 
a motion by John James Tomlins to be admitted to 
prove on the estate of James and J. G. Edwards as 
a preferential creditor, for the sum of £50. It 
appeared from the evidence that the firm of J. and 
J. G. Edwards had carried on business in Rich- 
mond as tanners and leather dressers. In 1881 
Tomlins entered into their employ as a commercial 
traveller and collector. He was to receive remunera- 
tion at the rate of 5 per cent on all goods listed 
to him, no matter by whom they were sold. In 
November, 1883, the rate of percentage to be paid 
to him was reduced to 2^, and his duties as collector 
of debts were. to cease. There had been no settling 
up of accounts between them, but in January, 1882, 
Tomlins applied to the firm for subsistence money, 
and they agreed to give him £2 per week. The 
balance that was due to him was to be settled up 
afterwards. The estate of the firm was sequestrated 
in 1884, and Tomlins applied to the Court to be 
admitted as a creditor for £193 13b. 7d. Of this 
sum £136 5s. was claimed to be due to him for the 
work he had done as traveller, etc. The balance of 
£57 8s. 7d. was for goods sold and delivered. 
Tomlins claimed that^ as to the sum of £136 5s., he 
should be allowed to rank as a pr^erental creditor 
to the extent of £50. He]based^thi8 claim on section 
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113, sub-section 2, of the Insolvency Statute of 
1871. That section provided that '< the debts here- 
inafter mentioned shall be, paid in priority to all 
other debts. . . . All wages or ^ salary of any 
clerk or servant in the employment of the insolvent 
at the date of the order of sequestration not exceed- 
ing four months' wages or salary^ and not exceeding 
£60 ; all wages of any labourer or workman in the 
employment of the insolvent at the date of the 
order of sequestration, and not exceeding four 
monthii^ wages." Judge Noel held that Tomlins 
was not a clerk or a servant within the meaning 
of the Act, was, therefore, not entitled to any prefer- 
ence, and therefore admitted the claim only as an 
ordinary debt Against this decision Mr. Tomlins 
appealed. 

Mr. Isaacs appeared for the appellax^t; Mr. 
HoDOES for the trastea 

Mr. Justice Higinbothah said that this was 
an appeal by a creditor, Mr. Tomlins, from a 
decision of the judge of the Court of Insolvency 
refusing to allow him to rank as a - preferential 
creditor for the sum of £50, Mr. Tomlins was i^ 
creditor on the estate to the amount of £193 13a 
7d., of which he claimed that XI 36 53. was due to 
him for salary as clerk or servant at the time of the 
sequestration of the estate, and that of this sum he 
was entitled to a preference for J&50. On behalf of 
the trustee it was argued that the sum which he 
claimed as salary was due to him as a com- 
mission agent, and that the creditor did not come 
within the provisions of section 113, sub-section 2 
of the Insolvency Statute, which gave a preference 
to a clerk or servant for four months' wages, or 
salary not exceeding £60. He ^Mr. Justice Higin- 
botham) thought the judge of tne Court of Insol- 
vency was right A person who sought to bring 
himself within the purview of the Act which gave 
him a preference over other creditors, was bound 
to prove to the satisfaction of the Court by clear 
proof that he came within the provisions of the 
Act. It lay upon him, therefore, to prove to the 
satisfaction of the trustee, and subsequently of the 
Court of Insolvency, that he was a clerk or servant 
within this section, and he had afterwards to show 
to this Court that the decision appealed from was 
clearly erroneous. In his case he did not think 
that the appellant had succeeded in doing so. The 
Court had to consider what was the meaning of the 
words "clerk or servant," and he thought they 
ought to' receive their ordinary meaning. There 
was not so much difficulty about the word " clerk," 
He was a person engaged in writiog or making 
calculations and entries. As regards the word 
" servant," generally speaking there were two ele- 
ments for its definition — employment for a specific 
time, and employment by which exclusive services 
were to be given by an employi to his employer. 
Sometimes the one and sometimes the other of these 
two elements might be omitted ; but an engagement 
which excluded both could not be called a contract 



of service. In this case the appellant was not under 
any obligation to render any service whatever to 
the firm, nor was he engaged for a specific titne. 
He was to receive a commission on the goods he 
sold ; and the engagement was one which either 
dde might terminate at any time. Nor was there 
any obligation on the appellant to be subject to the 
orders of his employer. He did not receive pay- 
ment according to any fixed rate. Tb^t appeared 
to be inconsistent with the ordinary meaning of the 
word servant In the ordinary legal acceptation 
of the term '' servant " in the civil jurisdiction, a 
servant meant a person who was engaged in the 
exclusive employment of another person, who was 
bound to comply with the orders of his employers 
for a period fixed by the express terms of the engage- 
ment or by usage. There had been cases in the 
criminal jurisdiction under, the law of embezzle^ 
ment, where it was held that a commission agent 
might be prosecuted for embezzlement as a servant, 
but that had been held under the language of the 
en^bezzlement acts, for in the proper acceptance of 
the term a commission agent was not a servant 
It was held by Mr. Justice Molesworth in re 
Murray, 5 A J. R 3, under the section of the 
Insolvency Statute now under notice, that where a 
workman was hot under stipulation to work ex- 
clusively for the insolvent, though in fact he worked 
for ho other person, he had no preferrent claim, and 
he thought that decision was right. The appeal 
would be dismissed, with costs. 

Mr. Justice Williams was of the same opinion. 
He based his decision on the language of the 
Act 379, sea 113, sub-sec. 2. He'thoiight the words 
'' four months' wages *' in that sub-section sounded, 
so to speak, in time. He did not think that the 
appellant was a clerk or a servant within the terms 
of the Act. 

Mr. Justice Holrotd concurred. He was very 
much inclined to think that a servant meant a 
domestic servant, or a menial servant It was 
quite clear that the word was not used in the en- . 
larged sense of the term, for then it would have 
included the word clerk. In this case he thought 
the evidence showed that the appellant was not a 
clerk or a servant to the insolvent and he was there- 
fore not entitled to any preference. 

Appeal dismissed with costs. 



O'Hara v. Rochford. April 16. 

County Court Statute 1869 (ITo. 345) Sec. 120. 
Appeal — Re-heari/ng — When a case on appeal 
from the County Court is ordered to be re-heard^ 
such rehearing shall be taken before a judge of 
the Supreme Court wUhoul a jv/ry — The re-hear 
ing oj a Coumty Court action before a judge o/* 
the Supreme Court does not make U a Supreme 
Court action so as either to enlarge the jurisdio- 
tion as to amotmt or to affect the question <^ 

costs^The plaint^ is to set the oau^down for ^ 
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. rre-hearlng, and give ndfice 6J iridi — liddixigton 
fMid Oarisbrook Estate Compi^ny, No Llabilitj v. 

?'oliUtree, 6.A* L T. p. 189. confirmed. 
liis wa9 aa appeal from ^the Coantj Coarfc in au 
aQ^o.n brought \ij J)r. O^jB^ara, q£ Brighton, against 
.l([rs. Bochford, .the exeoi^trix of the will dt her 
.Vother, William Hawthorn, to recover damages 
for atte^dafices on HawthorA after he had been 
{If oui^^e^ by h|i8 brother. A v^dict }iad been given 
^or tne plaintiff, but the defendant appealed, an<^ 
tbeftppeal was allowed on tke grouna that Mra 
^Rocbford'a husband obould have been made a de- 
iendfuit^to thd aotipn. A ^ew trial being ordered 
Jseforfr a judge of the Supreme Court ; but the 
i^ueation was raised whether the trial should bo 
before a judge abne, or before a judge with a j|ury. 
.Qu t^t point the Court reserved judgment, ^i^ch 
was now given. 

Mb. DaFF7 a,ppeared for the appellant; Ma. 
Hood for the re^oudqi^t. 

Mx. JuaTiGi: Hiqinbotsam said : In this qase 
tjhe appeal has already been allowed. By section 
120 of the CouAty Court Statute 1869 it is provided 
that the Supreme Court in deciding the matters of 
l^ppefd from County Courts may *' direct the oaose 
.to.b^ re-heard before any judge ojf the Supreme 
Court, but shall not in any case remit the cause for 
je-hearing before the ju^ge of the Court from whidi 
suoh appeal shall have been brought" We f^ 
oaUed upon in the present case to re-consider the 
meaning and legal effect pf these wqrds, and to de- 
termine whether ,a oau^ directed on appeal to be 
re-heard befqre a judgjs of the Supreme Court 
aitting alone or assisted by a jfiry. The first- 
imported do^ision in which this question was con- 
sidered is MorUy v. Rice, April, 1872, reported ju 
.3 A. 3. It., p. 30. The Court in that case de- 
cided that the cause should be re-heard before a 
|adge of the Supreni^e Court without a jury. Sub- 
flciquently the practice became unsettled, and 
jdi^rent judges appear to have taken different 
yiews of .the meaning of the Act The next re- 
ported oaa^ is that of Nolan v. Connelly March 28, 
1874, 5 A. J. E.,'pp. 20 and 21, where the 
.Court ordered that the case should be tried before 
a judge of the Supreme Court without a jury. A 
judge in chambers, however, set aside the notice of 
trial given in accordance with the order of the Court, 
on the ground that the notice did not mention a 
jury, or the number of the jury. The cause was not- 
withstanding put in the list for trial at the next 
irittings, and another judge refused tro try it The 
Court, when the prder was again brought before it 
Ofi June 25, 1.874, appears to have adhered to its 
original view, and directed that notice of trial as 
before, «.«., without a jury, should be given. See 
JSTolm V, ConneU, 5 A. J. R, p. 70. The 
next and last rep<M:ted case on the subject is The 
Queen Insurance Co, «. Xing, on Septes^ber 22, 
1974, 6 A. J. R., p. 124. In that case the 
<^uae was re-heard before a judge of the Supreme 



Court without a jury, and the finding of the judgQ, 
which wafi in favor of the plaintiff, with damages, 
was eiifdrded by a rule pf Court absolute iu the first 
instance to make the finding of the learned judge a 
rule of Court In all these cases the expressed 
viev of this .Oourt was uniformly favorable to Sach 
an interpretation of the 9tatut6 as would at least 
authorise, if it did &ot require, that the re-lie^rihg 
after appeal sihould be by a j^d^e of the Supreme 
Court without a jttiy; but a diff^^reht practice 
afterwards ff^ew up, and from the year 1874 down 
to the presen)r time, without, as far as we are 
aware, a jingle exception^ all causes ordered on 
appeal from County ^Courts to be re-heard before a 
judge of the Supreme Court, have been, in fact, re- 
tried before a judge and jury. We are of 
opinion that the existing practice is not warranted 
by the language of the Act of' Parliament, and has 
not be^ anthozised bj Any reported decision of this 
Court. We think, in accordance with the decisions 
above cited that the Legislature plainly intended 
that a judg|9 of the Supreme Court sitting alone, 
^without a jury, should rehear and determine all 
qnestjions of law and fiB.ct arising in a cause ordered 
on appeal to be re-heard, whether the cause was 
tried in the first instance by a judge without a jury 
qr \>y a judge and a jury. It has been suggested 
that a re-^earing by another County Court judge is 
;iot forbidden by the terms of the 120th section. 
But it has not been exjpressly permitted. The re- 
hearing of a cause by another Court, is, like an 
appeal, the creature of statute law, and it never 
lies exc^t wjliere it is given by express terms 
(4ttamey'0eneral v. SiUenk, 10 IL L. C, p^ 
704, 33 L. J. (E.), 209.; S. v. Hanson, 4 B and 
Aid., p. 521.) The effect otf a return to the old 
practice, which we now make, will not, of course, 
extend beyond substituting a judge alone, for a 
judge and a jury. The action will still he a County 
Court action, and the rehearing of it before a judge 
alone will not make it a Supreme Cour^t acUon, so 
as either to enlai|^e the jurisdiction as to amount 
(JBeratein v, BlaaShi, 3 Y. L. B. (L ), p. 145, or to 
affect the question of costs {JSiandaU v. Smith, 3 
V. L. R. (L) p. 66). Theplaintiflf will, as hereto^ 
fore, ^et down the cause for re-hearing, md give 
notice of trial The change in these respects which 
the new rules have made with regard to actions in 
the Supreme Court do not affect a County ,Coui:t 
action re-heard before a judge of the Supreme 
Court. Aji opinion to this effect, intimated in 
(Chambers in the case of Eddington v. Carishroois 
Estate Company No Liability, 6 A« L. T., ^p. 189, 
is now confirmed by the Court. 
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IN CHAMBERS. 

(Before His Honor Mr. Justioe Holrojd*) 

April 18. 
Lewis and Another v. Klappkoth. 

XiLles of Supreme Court 1884 — Orders LVIII.^ rr, 

2, 3, 15 ; LXIV., rr, 2, 3, h*— Notice of appeals- 

HoUday — Wh&re the last day of the notice of 

appeal required by Order L YIII,^ rule SffcMa on 

a holiday 9uch notice is good. 

Application on behalf of the defendant calling 

upon the plaintiffs to show canse why the notice of 

motion given herein on the 25th March, 1885, by 

the plaintifis, whereby the plaintiffs gave notice 

that the Fall Court will be moved on the 4th April 

1Q85, or so soon thereafter as counsel for the plain- 

tifis can be heard, that the judgment of the Supreme 

Court made herein, and delivered on the 25th 

February, 1885| may be reversed, and that it may be 

ordered that judgment herein be entered for the 

plaintiffs, and that the costs of this appeal, and in 

the Court below may be paid by the defendant to 

the plaintiff, be pet aside, and the said motion struck 

out of list on the ground that the said 4th April, 

1885,'iBa day on which, by the rules of this Court, 

the Court does not and did not sit, the said day 

being the Saturday following Good Friday. 

Mr. Goldsmith in support; Mr. Brtakt to 
opposa 

Hi8 Honor said : The judgment in this case 
was given on the 25th February, 1885, for the 
defendant, without costa On the 25th March the 
plaintiffs delivered their notice of appeal as for the 
4th April, this being the ten days' notice reckoning 
from the 25th March, required by Order LVIII., 
rule 3. By Order LYIIL, rule 15, a month's time 
is allowed for appealing. The 4th April fell on the 
Saturday after Good Friday. This summons was 
taken out on behalf of the defendant, to set aside 
the notice of appeal, and to strike the motion out 
of the list. I have considerable doubt whether I, 
sitting as a judge, have jurisdiction to entertain 
this matter, and I do so only on the express wish 
of both fpartiea. Order LVIII., rule 2, provides 
that any notice of appeal may be amended at any 
time, as the Full Court may think fit Order 
LXI v., rule 2, provides that where any limited 
timeless than six daysf^om or after any date or event 
is appointed or allowed for doing any act, or taking 
any proceedi^gs, Sunday, Christmas Day, and 
Good Friday shall not be reckoned in the computa- 
tion of such limited time. Rule 3 provides that 
where the time for doing any act or taking any 
proceeding expires on a Sunday, or other day on 
which the offices are closed, and by reason thereof 
Bttch act or proceeding cannot be done or taken on 
that day, such act or proceeding shall, so far as 
regards the time of doing or taking the same, be 
held to be duly done or taken, if done or taken on 
the day on which the offices shall next be open. 
Bttl6 5* of the same Order provides that from the 



20th December to the 1st February no ordinary 
proceedings shall be carried on in the 'said Coort^ 
nor shall any time run for the return of any proboas 
or doing any act during that period, etc. There is 
not a single rule which says that if the last day for 
serving a notice of appeal falls on a holiday, that 
any other day shall be substituted for it If the 
Court does not sit, then counsel cannot be heard. 
The rule says that the notice shall be a ten days' 
notice, and they do not provide for any ot&er diay 
if that day should fall on a holiday. I dismiss the 
summons with costs to be taxed. I certify far 
counsel. 

Solicitors: For plaintiffs, Lewis ; For defendanl 
Cohen, 



AprU 25, 30. 

AlTKSK v. EtTSRSHAKK. 

Rules of Supreme Court 1884, Order XXXLj r. 
14. Production of documents — Mortgagor and 
mortgagee — MunimerUs of title — The mortgagor 
cannot ask the mortgagee to produce the title deeds 
until he has paid principcU, interest and costs, 
unless wnder special circumstdnces — Brfore <i 
judge can decide in an application of this nature 
whether the case is a Jit one in' which to order the 
production of the muniments oftUle both parties 
should have pleaded. 

Application under Order XXXI., rale 14, on 
behalf of the plaintiff for an order to oompel the 
defendants to produce certain documents. 

Mr. Barrett, in support : The plaintiff applied 
under Order XSLXL, rule 12, for discovery of docu- 
ments relating to the matters in question in tUs 
action, and the defendant has objected to produce 
some of the documents on the ground that they are 
muniments of title. |To enable the defendant 
to uphold this objection he knust show that 
the document's concerning which production is 
asked, are documents which relate solely to the 
defendant's title. The affidavits state that it is im- 
possible to prepare a statement of claim, unless these 
documents are produced. 

It was contended on behdlf of the defbndant 
that the action was substantially one by a mort- 
gagor against a mortgagee. The mortgagor wants 
the mortgagee to produce the title deeds, but the 
moftgagee has a right to refuse to produce such 
deeds until he is paid off. 

His Honor said : In this case an order was 
made directing the defendant to make discovery on 
oath of the documents which are in his possession 
ur power, relating to the matters endorsed on the 
writ. The defendant has made an affidavit, by 
which he shows that he has a great number of 
documents in his possession, some of whidi he 
objects to produce, on the ground that they are 
muniments of title. A great number of affidavits 
ha 70 been filed, from which it appears that the 
plaintiff is the mortgagor and the dmndant la the 
mortgagee of certain property. SomebftliiB'pioperty 
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has been seisediand the claim indorsed, on the writ is 
amongst others for damages for trespass. This appli- 
cation is for inspection of the mortgage deed, and of 
others which may be called securities. No statement 
of claim has been delivered. The defendant denies 
the plaintifi's statement, but submits to be redeemed 
I doubt very much whether, under any circum- 
stances the plaintiff is entitled to the production of 
the title deeds before the hearing. In the case of 
Chicheaier v. The MarqvM of Donegal (L. R. 
5 Ch. Ap. 497) James, V. C, ordered the produc- 
tion of a mortgage def d, after answer, and before 
hearing under peculiar circumstances ; he was 
OTermled, but he was not overruled on this im- 
portant point, viz., that one of the rights of a mort- 
gagee is that the mortgagor cannot ask the mort- 
gagee to produce the title deeds until he has paid 
the principal, interest, and costs (Freeman v. 
Butler, 9 L, T. N. S. 405). In ordinary cases the 
title deeds must be produced at the hearing, but not 
before (Beaumont v, Foster), It is admitted that 
the deeds do not contain the contract which they 
are said to have contained. From the affidavits 
I think that the plaintiff can prepare his statement 
of claim without these deeds. I think that, before 
I could decide on an application of this kind I 
ought to know how the pleadings are really framed 
I ought not only to see the statement of claim, but 
aJsp the defence, so that I can see how much is ad- 
mitted. I refuse this application with costs, on the 
grounds that it is premature, as no pleadings have 
been delivered, and that it is contrary to all rules. 
Solicitors : For plaintiff, Baarett ; for defendant. 
Crisp f Le/wis and Hedderwick, 

(Before His Honor Mr. Justice Molesworth.) 

April 27. 
Hates v. Wilson and Another. 
Rules qf Supreme Court 1884, Orders LIT. r. 1; 
Zr., r. 69 — The opinion qf tlie judge a^ pre- 
scribed by Order LV.^r, 69, can, only be taken on 
summons. 

During the prosecution in Chambers before the 
chief clerk, of the proceedings under the decree in 
this cause, which was being carried on according to 
the ordinary course of the Courts the defendants, 
Wilson and Broomfield, gave notice of their inten- 
. tion to take the opinion of the judge on certain 
points in pursuance of Order LY., rule 69, and 
: upon that order obtained an appointment from the 
judge's associate to be beard before the judge in 
ChamberP| and served the order and appointment 
on the other parties. When the matter came on it 
was objected to on behalf of the plaintiff on the 
ground of irregularity, as a summons should have 
been taken out under Order LIY., rule 1. 

Mr. Watbrhousb, on behalf of the defendants, 
submitted that the proceedings were regular, and 
cited Daniell's Chancery Practice, p. 961 ; Upton v. 
Brown, 20 C. D. 731 ; and sec. 49 of the Judica- 
tDjre Act 1883. 



His Honor said : I am of opinion that the appli- 
cation should have been made by summons pur- 
suant to Order LI V., rule I . I refuse the applica- 
tion. Costs to be plaintiff's costs in the cause. The 
applicants to abide their own costa 

Solicitors : For applicants, Pavey and Wilson ; 
for plaintiflGs, Crisp, Lewis, and Hedderwick. 

(Before His Honor Mr. Justice Holroyd.) 

Heselton v. Crozibr. April 30. 
Summxms in Chambers — Where one party has 

taken out a summons in general terms, tlie other 

party is justified in appearing on the return qf 

such summons, though Ihe m^kes no objection to 

the granting qf the application made on su>ch 

return. 

Application on behalf of plaintiff that the 
memorandum of the close of the pleadings filed 
herein, and the notice of trial given thereupon be 
set aside, and that the plaintiff be at liberty to file 
another memorandum of the close of the pleadings, 
or that such other order may be made as to the 
judge may seem just 

It was stated on behalf of the plaintiff that 
notice of the close of the pleading had by mistake 
been given on the 16th April, but that the joinder 
of issued had not been delivered by the defendant 
until the 17th April, so that the notice had been 
made one day too soon. It was now sought to 
file another notice. 

Mr. Barrett, to oppose : I make no objection to 
this application ; it is only a question of costs. 

His Honor : If you do not object, why do you 
appear ? 

Mr. Barrett : The form of the summons is too 
wide. If the plaintiff had asked merely for leave 
to file a fresh notice of the close of the pleadings 
there would have been no need to appear, but he 
has asked for that or '* such other order as to the 
judge may seem just.*' Under the last part of the 
summons the plaintiff might have asked for any- 
thing, eg, that the defendant should take short 
notice of trial, and I submit that it was necessary 
for the defendant to appear to protect his own 
interests. 

His Honor : I should be disposed to grant this 
summons without costs, but the plaintiff has taken 
out his summons in such general terms that I 
think the defendant was justified in appearing. I 
allow this summons with costs to the defendant, 
which I fix by consent at two guineas. 

Solicitors : For plaintiff, Pentland and Roberts ; 
for defendant, Fink. 



(Before His Honor Mr. Justioe Higinbotham.) 
Hedrick v. Purse and Another. May 1. 
Rules qf Supreme Court 1884, Order XIX,, rr, 7, 
13, 15 — Particulars — Lihel — Plea of nonrodmis- 
sion — Effect qfsu^hplea — Plea qf justification. 
Application on behalf of the plaintiff to set aside 
or amend the second defence of tha^efendant or to 
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give farther particulars thereof, and also for farther 
particulars of the sixth defence on tbe grounds 
that further particulars are necessary, and the 
flecond and sixth defences are embarrassing without 
8uoh particulars. 

Mr. Foblonoe, in support : The action is one 
for libel. The defendants have pleaded amongst 
others. 2. They do not admit that the alleged 
libel was printed and published either falsely or 
maliciously. 6. The defendants say that' the 
alleged libel is true in substance and in fact. 

The second paragraph sets up priviledge, and the 
plaintiff is entitled to know the particulars of the 
privilega The form in which this paragraph is 
pleaded is likely to take the plaintiff by surprise, 
and he is entitled to particulars, (Order XIX., rule 
15.) 

The sixth paragraph is a plea of justification 
and the plaintiff is entitled to know the grounds 
on which the defendants are going to rely. 

Dr Madden, to oppose : Under the old system, 
each plea was a separate defence ; but now you 
look at the whole statement If this libel is looked 
at it will be seen that it is a report of Government 
officials. In the statement of claim sets out the 
report of these Government o&cials ; only a part 
of which refers to the plaintiff. He is not to com- 
pel us to set out the whole of the matter so as to 
compel the defendants to give particulars of matters 
which do not relate to him. If the defendants were 
to give particulars they could do more than 
give the plaintiff the official report which he can 
get for himself. The plaintiff cannot be embarrassed 
If he knows all that the defendants know. 

His Honor said : The second paragraph of the 
statement of defence is ii accordance with Order 
XIX., rule 13, which provides that there may be 
a withholding of admission ; the effect of such 
withholding of admission being to compel the other 
side to prove the facts which they have set out in 
their pleading. With regard to the 6th paragraph 
of the statement of defence, I think that it is too 
full The whole report of the officials is given, only 
a part of which refers to the plaintiff. I think, 
therefore, that this paragraph should be limited to 
the part that relates to the plaintiff, and should be 
as follows : — "The defendant^says thar. the alleged 
libel in so Jar as it relates to the plaiiUiffiH true in 
KuV»8tance and in fact." If the d-fendants are 
willijig they can liuiit tidH paragraph in the way I 
have pointed out. If the paragraph be so amended, 
I order that particulars of the justification be given 
as to so much as relates to the plaintiff. If the 
defendants do not amend, they must give particu- 
lars with regard to the whole libel. Costs to be 
costs in the cause. I certify for counsel. 

Dr. Madden stated that the defendants would 
elect to amend. 

Solicitors: For plaintiff, iTicfcton; for defendant, 
Davies^ Price^ and Wighton, 



Sittings in Banoo. 

(Before Mr. Justice Higinbotham, Mr. Justice 
Williams, and Mr. Justice Holroyd.) 

April 15. 
Bauld v. Williams and Others. 

Malidotis prosecution — In an action for maUcuma 
prosecution tlie plaintiff has to show that the 
defendant had no reasonable and probable cause 
Jor prosecuting the plaintiff. 
Appeal from a decision of the judge of the 
County Court, Melbourne. The action was brought 
by the plaintiff against the defendants, who acted 
as committee of the sports at Nuouirkah, on Easter 
Monday, 1884. He claimed damages for malicious 
prosecution, on the ground that the defendants had 
maliciously, and without reasonable and probable 
cause, caused the plaintiff to be arrested and pro- 
secuted for wilful trespass, and refusing to leave 
the ground when requested so to do. It appeared 
from the evidence that the committee sold by 
auction the right to erect booths on the ground for 
the sale of liquor. Mrs. Bauld, the plaintiff's wife, 
purchased the right to one booth, and there was 
some dispute as to whether the auctioneer sold her 
booth No. 1 or lot No. 1. The booth was placed, 
in the early part of the day on which the sports 
took place, near the winning post^ but at a later 
period of the day the committee removed the 
winning post to another part of the ground, and 
the greater portion of the public went to that part 
of the course. The plaintiff, who was managing 
the booth for his wife, removed the booth to near 
the new winning post. The committee directed 
him to go back to the place where the booth had 
been fir6t erected. He refused to comply with 
their request, and was then given into custody, but 
was afterwards released on bail. He was pro- 
secuted a few days afterwards in the local police 
court for wilfully trespassing on the ground, but 
was acquitted^ and he then brought the action to 
recover damages for malicious prosecution. The 
judsre nonsuited tho plaintiff, who now appealed. 
Ma. PuRV£s, Mr. Tatlor, and Mr. Barrett 
appeared for the appellant ; Dr. Madden, Mil 
Hood, and Mr. Johnston for the respondents. 

The Court was of opinion thnt as the plaintiff 
had pUce 1 his b )Oth at one part of the course in ' 
the early part of the day, he had no right after-' 
wards to remove it to another fart, and that the 
plaintiff had not shown that the defendants in 
prosecuting him had no reasonable and probable* 
cause for doing so. There was no evidence that 
the defendants before giving the plaintiff into 
custody believed that the plaintiff was acting under 
a fair and reasonable supposition that he had a 
right to remain on the ground after being told to 
go away. The appeal was therefore disallowed 
with costs. The appeal case had previously been 
before the Court, but; had been remitted to the 
judge of the County Cqiirt to he re-stated^ and it 
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was directed that each party should abide their 
costs of these proceedings. 

Rbo. v. Gibson. April 15. 

Qriminal Law and Practice StatiUe 1864 (JN'o. 

233 J sec. 48 — Where a prisoner is charged with 

unlawfully and indecently assaulting a girl u/nder 

twelve years of age, ignora/nce of such girVs age 

is no eoccuse. 

Special case stated by Mr. Justice Williams 
on the trial of the defendant for having un- 
lawfully and indecently assaulted a girl under 
12 years of age. The offence was committed in a 
house at South Melbourne, which the prisoner had 
entered one night while he was drunk, believing it 
to be a house of ill-fame. The jury found the 
prisoner guilty, but a point was reserved for the 
f*ull Court as to whether, under the circumstances, 
he could be found guilty of assault. 

Me Chomley appeared for the Crown ; Sir 
Bbtak O'Loqhlek for the prisoner. 

Mr. Justice Higinbotham, in delivering the 
judgment of the Court, said : The prisoner was 
presented against and was found guilty, under 
section 48 of the Criminal Law and Practice 
Statute 1864, of having; unlawfully and indecently 
assaulted a girl under 12 years of age. The jury 
found specially that the prisoner, while stupefied 
with drink, had entered in the dark, and for an 
immoral purpose, the house where the girl was, 
believing it to be a house of ill-fame. It hcs not 
been found by the jury that the prisoner had 
reasonable grounds for that belief. Upon the facts, 
as they appear in the case, we should say that he 
had not reasonable grounds. As the prisoner was 
not so drunk as not to know what he was about, 
his stupefied condition through drink cannot be 
regarded as affecting his^intention, or altering the 
legal character of his act But as- our brother, 
Williams, J., has informed ds that he has little 
doubt that the jury would have found that the 
prisoner had reasonable grounds for his belief, and 
that, if anything should turn upon that point, a 
new trial ought, in his opinion, to be granted, we 
will assume in the consideration of this case that 
the prisoner had reasonable grounds. The ques- 
tion which we have to determine is whether such 
belief of the prisoner, and his ignoraoce that the 
person whom he assaulted was, in fact, a girl under 
12 years of age, is, in law, an answer to the charge. 
For the purpose of determining this question we 
have to ascertain what was the intention of the 
Legislature in making this enactment. Section 48 
is one of 11 sections (sections 42 to 52) dealing 
with offences against women. Some of these 
sections expressly make the intent an ele nent of 
the offence (sections 43, 46, 50, 51). Other sec- 
tions, including section 48, omit the intent as an 
element in the definition of the offence. All of 
them omit knowledge as a necessary ingredient of 
the offence defined, although, as regards some of 



them, i.e.y abusing or attempting or assaulting with 
intent to abuse a girl under the age of 10 years, 
abusing or attempting to abuse a girl above the 
age of 10 years and under the age of 12 years, and 
unlawfully and indecently assaulting a girl under 
12 years of age, age is an essential element, and it 
is evident that in a large number of cases an 
accused person might have reasonable or plausible 
grounds for believing that the girl abused or 
assaulted was beyond the age protected by the 
statute. Can it be supposed to have been the 
intention of the Legislature that the existence or 
non-existence of the crime should depend upon an 
accused person's knowledge, or his reasonable or 
plausible grounds of belief respecting the real age 
of the child ? We do not think that it can. Tho 
language of the judgment of the majority of the 
Court in Reg, v. Prince, L. R 2 0. C. R, at p. 
1 7 1 , in regard to the offences specified in sections 
45 and 50, may, we think, be adopted and applied 
with slight alteration to an offence charged under 
section 48. " It seems to us that the intention of 
the Legislature was to punish those who had con- 
nection with young girls, though with their con- 
sent, unless the girl was in fact old enough to give 
a valid consent A man who has connection with 
a child, relying on her consent, does it at is 
peril, if she is below the statutable age/^ 
But it is said that this view is opposed to the 
fundamental principle of the criminal law of 
England actu^ non facit reum nisi mens sit rea, 
and that where there is ignorance or mistake in 
fact, and consequently an absence of a vicious will, 
there can be no conviction for a crim& But this 
maxim requires that its terms should be explained 
and even largely modified before it can be applied 
in practice to the interpretation of the criminal 
law as it exists at the present day. Brett, J., who 
was the sole dissentient in the case of Beg. v. 
Prince, L. R 2 C C. R, observes at p. 169 :— 
'* What is the true meaning of the phrase mens 
rea? I do not doubt that it exists where the 
prisoner knowingly does acts which would consti- 
tute a crime, if the result was as he anticipated, 
but in which the result may not improbably end 
hy placing the offence within a more serious class 
of crime — as if a man strikes with a dangerous 
weapon with intent to do grievous bodily harm^ 
and kills, the result makes the crime murder. The 
prisoner has run the risk. So, if a prisoner do the 
prohibited acts without caring to consider what the 
truth as to facts is — as if a prisoner were to abduct 
a girl under 16 without caring to consider whether 
she was in truth under 16, he runs the risk. So if 
he, without abduction, defiles a girl who is, in fact^ 
under 10 years old^ with a belief that she is between 
10 and 12, if the facts were as he believed, he 
would be committing the lesser crime. Then he 
runs the rink of his crime resulting in the greater 
crime." But the majority of the judges in the 
same case inclined to the opinion that the language 
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of the enactment in each case must be considered, 
for the purpose of determining whether the Legis- 
ktare intended that ^* knowingly** shonld or should 
not form a part of the definition of the prohibited 
net, and that ignorance of the facts essential to 
constitute the crime is not a defence where the 
thing prohibited is wrong in itself, though not 
criminal, and knowledge has not been made an 
express condition by the Legislature. The case of 
Reg V. Prince, L. R. 2 C. C. R, p. 164, which was 
. dedded upon this view, has been followed by two 
cases which confirm and even extend it. In Reg. 
V. Bishop, 5 Q. B. D., p. 269, the defendant was 
convicted under 8 and 9 Vict, c. 100, sec. 44, of 
receiving two or more lunatics into her house, not 
being a registered asylum or^iospital, or a house 
duly licensed under any Act of Parliament, and 
though it was specially found that the defendant 
honestly and on reasonable grounds believed that 
they were not lunatic, such belief was held to be 
immaterial, and the conviction was affirmed. In 
the more recent case of Cundy v. Le Gocq, 1 3 Q. B. D. , 
p. 207, it was held that the prohibition in the 
Licensing Act 1872, section 13, making it an 
<)ffenc6 to sell any intoxicating liquor to a drunken 
person, was an absolute prohibition, and that the 
knowledge of the condition of the person served 
with liquor was not necessaiy to constitmte an 
offenca Stephen, J., who had not been one of the 
adjadicating judges in Reg, v. Prince, 2 C. 0. R., 
p. 164, observed in this last case: — ''I am of 
opinion that the words of the section amount to an 
absolute prohibition of the sale of liquor to a 
drunken person, and that the existence of a hondr 
fide mistake as to the condition of the person served 
is not an answer to the charge, but is a matter 
only for the mitigation of the penalties that may 
be imposed. I am led to that conclusion, both by 
the general scope of the Act, which is for the repres- 
sion of drunkenness, and from a comparison of the 
Tarious sections under the head ' Offences against 
Public Order.' . . . Against this view we 
have had quoted the maxim that in every criminal 
offence there must be a guilty mind, but I do not 
think that that maxim has so wide an application 
as it is sometimes considered to have. In old 
time, and as applicable to the common law or to 
earlier statutes, the maxim may have been of 
general application, but a difference has arisen 
owing to the greater precision of modem statutes. 
It is impossible now, as illustrated by the cases of 
Reg, V. Prince, L. R. 2 C. C. B., p. 154, and Reg. 
V, Bishop, 5 Q. B. D., p. 269, to apply the maxim 
generally to all statutes. The substance of all the 
reported cases is that it is necessary to look at the 
object of each act that is under consideration, to 
see whether and how far knowledge is of the essence 
of the offence created.*' The rule of law as now 
settled by these authorities has been formulated by 
the same learned person with reasonable precision 
in the following terms. See Stephens Digest of 



the Criminal Law article 34, p 20 : ** Ignorance 
of Fact — ^n alleged offender is im general deemed 
to have acted under that state of facts which he in 
good faith and on reasonable grounds believed to 
exist when he did the act alleged to be an offenca 
Provided that when an offence is so defined by 
statute that the act of the offender is not a crime, 
unless some independent fact co-exists with it, the 
Oourt must decide whether it was the intention of 
the Legislature that the person doing the forbidden 
act should do it at his peril, or that his ignorance 
as to the existence of the independent fact, or his 
mistaken belief in good faith and on reasonable 
grounds that it did not exist, should excuse him. 
Provided also that voluntary or negligent ignorance 
of any such fact is no excuse for any such offence." 
The defendant in the present case has committed 
an act forbidden by the Legislature. We do not 
think that the Legislature intended that bond fide 
ignorance of the age of a girl in this or in any 
of the other cases coming under the same head 
should be an excuse. We are therefore of opinion 
that the conviction was right, notwithstanding the 
belief under which the jury have found that the 
defendant committed the act, and even if it be 
assumed that that belief rested on reasonable 
grounda We think that the conviction should be 
affirmed. 



Probate Jubisdictioh. 
(Before His Honor Mr. Justice Molesworth.) 

In thb Will of Sinnbtt. April 30. 
WiU — Executors ^-Commission — The first diUy of 
eocecutors is to realise the estate, and not to con- 
tinue a business. The Court vyill not make on 
order for commission where the eocecutors have 
gone beyond the simple performa/nce of their 
dtUies, 

Application on behalf of the executors for com- 
mission. 

Ma WooLP, in support: The affidavit of the 
executors shows that the applicants are the 
executors of Sinnett, who died on the 30th 
January^ 1883, leaving a will bearing date the 6th 
November, 1882, and that probate was granted 
to them on the 19th April, 1883; that at the 
time of the testator's death the principal asset in 
his estate was a half share in a quartz claim, which 
if it had been then sold would have realised a very 
small sum in consequence of there being at that 
time a stand-still in the mining market ; that the 
executors accordingly carried the claim on in con- 
junction with the owner of the other half share, 
with the result that they have placed to the credit 
of the estate the sum of over X4600, derived solely 
from the gold returns of the said claim ; that in 
order to carry on such mining operations it was 
necessary for them to employ miners to supervise 
the same and for one of them to attend at the 
claim very frequently, and also to attend there 
when the omshings and washings up to place)Mlp 
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order to take possession of the gold and to keep 
separate accounts in eonnection with the working 
of the claim ; that part of the estate of the testator 
cousists of a selection of land containing 160 acres 
held under a licenee from the Crown,. but as thej 
cannot sell the same they are carrying it on for the 
purpose of obtaining the Crown lease for the same 
when they will be able to sell it and realise a con- 
siderable sum. Then follows an enumeration of the 
children of the testators, and what provision has 
been made them, and a statement that the appli- 
cants bare not taken anything from the funds of the 
estate for their expenses in connection with their 
administration of it. 

His Honor said : The executors in this case have 
embarked in a mining speculation, and they seem to 
have done so for the benefit of the estate, t do not say 
that they have not done very well for the estate in 
carrying on this business, but the first duty of 
executors is to realise the estate and not to continue 
a business, and I do not choose to make orders where 
the executors have gone beyond the simple perfor- 
mance of their duties. 

Proctor : Woolf^ 



SUPREME COURT SITTINGS. 
(Before His Honor Mr. Justice Moles worth.) 

RoBEBTSOK V. CoRBETT. March 31. 
WUl — Construction — A testator directed his trustees 
to pay to his widow am, (vnnvAty of £4000 tiU his 
youngest child attained the age of 21 years, and 
when the event happened the widow was to he p^id 
a sum of £6000, ^md the annuity was to he 
reduced to £2000. JSach of his daughters was 
to receive £12,000 amd his son was left the 
residwary legatee. Held that the trustees 
mightset apart svans of £12,000 to meet the 
. legaciesy cmd if they elected so to do, that they 
might withdraw them for the purpose of paying 
the aTmuity^ that they could not pay the legacies 
till the youngest child had attained the age of 
21 years, and that the annuities to the widow 
were payable in priority to the legacies to the 
daughters. Held also, that the gift to the son 
if the residuary estate postponed him to hoth the 
payment of the annuities and the legacies. 
This was an action to obtain the opinion of the 
Court as to the construction of the will of the late 
Mr. John Robertson^ of Colaa The plaintiflfs were 
three of the daughters of the testator, who are 
under age, and who sued by their next friend. The 
defendants are the widow of the testator, the trus- 
tees of his will, and his son, Edward Quartns 
Robertson. Mr, Robertson, by his will, directed 
that his trustees should pay to his widow an 
annuity of £4000 till his youngest child attained 
the a-e of 21, When that event happened the 
widow was to be paid a sum of £6000, and the 
annuity was to be reduced to £2000. Each of his 
daughters was to receive £12,000, and the balance 
was to go to h,i* son, E. Q. Robertson. 4\lr. 



Robertson died in 1875, and his widdw tome yean 
afterwards married again. l^he estate of Mr* 
Robertson was not sufficieut to pay the annuitiee 
and all the legacies, and this suit was brought on 
behalf of the daughters, who claimed that all the 
legacies should be reduced in proportion. It was 
contended, on behalf of the widow, that she was 
entitled to her annuity in preference to any other 
payments. It was said that if all the claims wem 
paid there would be no residuary estate left for £• 
Q. Robertson, and the widow therefore insisted on 
her claim in order that she might make some pro- 
vision for him. 

Mr. Worthinoton and Mr, WeigaIiL appeared 
for the plaintiffs; Mr; Webb, Q.C., and Mr, 
Topp for the widow; Mr. a'Seokett and Mr, 
Goldsmith for the trustees; Mr. Higgiks for the 
defendant, R Q, Robertson. 

His Honor, in giving judgment, said : I have 
felt considerable doubt and difficulty in this case as 
to the application of the general rule of Courts o^ 
Equity, that a testator should be deemed to oon* 
template a sufficiency of his assets to pay all 
annuities and legacies given in a will, and that they^ 
in case of deficiency, should abate rateably- Iho 
only question lies between the alternative aB4 
varying annuities given to MrSi Corbett, the widow^ 
and the legacies of £12,000 given to each of his 
daughters. As to the son he is clearly postponed 
to lK>th as residuary devisee. It, was in thu case 
especially doubtful to tho view of the testator^ if 
there would be a deficiency. His property was o| 
uncertain value, principally in a partnership trading 
upon flocks and herds, and he directed a hazardous 
special business to be carried on by his trustees at 
the risk of his residuary estate, and very large 
charges were for annuities, of course uncertain as 
to the longevity of the annuitants. As far as I can 
collect, the death of Mrs. Corbett now would make 
the property solvent as to her daughter's legaciee, 
much more so if it had occurred just after the 
testator's. The authorities are against giving 
weight to words ^' in the first place," ifee^, 
even if coupled with directions to pay in 
order stated ; but here there is a direction 
to pay, say out of corpus or income, £1000, 
quarterly from testator's death, without deduction 
not referring to any taxes or expen&es — affording 
argument that it meant without deduction for 
other liabilities of the estate under the Act. The 
annuity to the wife was the only immediate provi- 
sion for the whole family, infant son and daughter, 
certainly the former. And I rather think that no 
interest was given on the £12,000 legacies to the 
daughters until the period of distribution — the 
youngest child coming of agp. There is a provision 
for interest if the trustees postponed the payment 
of the legacies after that time, and there is also a 
provision at the option of the trustees for main- 
tenance out of presumed ^hare^. The right of 
£12,000 to the daughters being paid depended on 
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their attldnikig 21 before the time of distribution, 
^d there were limitations over in the event of their 
not doing so. I think the language of the will left 
it to the discretion of the trustees to set apart sums 
of £12,000 to meet and secure the legacies, and if 
it were set apart I think the trustees might with- 
draw them for other purposes, as for paying annui- 
ties. They could not pay the legacies until the 
period elapsed. I have asked myself, if I decide 
for the legatees, what order should I make, and 
X fully felt the difficulty, and I think I should do 
only what the trustees could and should have done. 
There are cases in which trustees had to invest a 
sufficient sum for annuities, and at the same time 
pajr legacies {Thtocntes v. Foreman, 1 C, 400). 
There a proportionate abatement might be made in 
the sum invested and the legacies. Here I should 
have to provide such proportionate abatement 
between the widow annuitant at once for £4000 as 
long ae any child was under 21, thereupon giving 
her a legacy of X6000 and annuity of £2000 ; in 
the next place to set apart £12,000 for each 
daughter, with limitations as to their children if 
they died under 21, and other limitations. The 
codicil reduced the annuity to the widow to £3000 
for a term of six years. There were annuities to 
other persons in the event of their surviving the 
widow. There is a provision in some events for 
an establishment for the maintenance of the family, 
and in the codicil for the whole famOy being con- 
veyed at certain expense to England for education, 
on the eldest son^s attaining 16 years of age. I 
have found cases as to the mode of appointment 
where directed ( Wroughton v. Colqvhour^ 1 De G. 
and Sim. 357) and other oases referred to. J am 
prepared to declare that the annuities in the will to 
the testator's wife are payable in priority to the 
legacies of £12,000 to his daughters. I shall 
direct the usual adminiBtration accounts so far as 
any party may require ; reserve further directions, 
and costs. Liberty to apply. 

PiRiE V. Smith, March 31. 

Where a tcill directs that the income of certain 
property eluyuld be paid jointly to two persons, 
and in the case of the death of one, to tlie sur- 
vivor: Held thai such persons were entitled to 
only a life interest of the property jointly, and 
on the death of either the whole income would go 
to the survivor. 

The plaintiffs, William Pirie and Jemima Davies, 
brought the action against the defendants to obtain 
the opinion of the Court as to the construction of 
the will of Margaret Pirie, late of Hotham. Mis. 
Pirie died in 1878, having l.y her will appointed 
Mr. Ramsay as her ex«cntor. By the will she 
directed that the income of her property thouJd be 
paid jointly to her children, and in case of the 
death of one, to the fcurvivor, and in the case of his 
or her death to the children, if any. The plaintiffs 
claimed that under the will they were entitled to 



all the property. Mr. Ramsay died about two 
years ago, ani the defendants were appointed 
executors and trustees of his will They refused 
to give the corpus of the estate to the plaintiffs^ 
and this action was therefore brought. 

Mb. Worthington for the plaintiffs; Mr. Topp 
for the defendants. 

His Honor held that the plaintiffs wer6 
entitled to only a life interest in the income of the 
property joindy, and on the death of either th0 
income was to go to the survivor, and he made aik 
order accordingly. 

(Before His Honor Mr. Justice Williams ) 

1st April. 

M*HuoH V. Robertson. Benn v. Sthes. 
21 Geo. IIL, € id— The Act of 21 Geo, IIL, c. 49 

is injorce in the colony qf Victoria, 

These actions were brought to test the legality of 
certain entertainments held on Sunday in the Hall of 
Science. In the ffrst-named case the plaintiff was a 
constable, and, acting under instructions, he sued J. 
S. Robertson for managing and conducting an enter- 
tainment^ for admission to which payment was 
charged, at the Hall of Science on the 19th 
October last, and sought to recover from him ia 
penalty of £100, imposed by the Act 21, George 
IIL, c. 49, which was an Act passed by the Imperial 
Parliament in the year 1781, "for preventing 
certain abuses and profanations of the ' Xord'a 
Day." The defendant, among other defences, 
submitted that the Act under which the action was 
brought was not in force in Victoria, and an drder 
had been made postponing the trial of the questions 
of fact till this question of law w&s disposed of. 
In the action of Benn v, Symss it was sought to 
recover the penalty of £100 from the defendant for 
being the keeper of a hall to which a charge for 
admission was made on Sunday. 

Mr. Chomlet and Mr. Box appeared for 
M'Hugh ; Mb. MacDermott appeared for Benn ; 
Mr. Lewis appeared for Robertson; and tfae 
defendant, Symes, appeared in person. 

Mb. Justice Williams said : These are proceed- 
ings taken to recover certain penalties from the 
defendant in each case for offences against the Act 
of Pariiament 21 Geo. IIL, c. 49, intituled "Ah 
Act for preventing certain abuses and profanations 
of the Lord's Day, called Sunday." The offence 
charged in the first case is that of having been oh 
a Sunday the manager and conductor of a certain 
entertainment and amusement in a place called 
" the Hall of Science," to which the public were 
admitted by the payment of money. 1 he offence 
charged in the second case is that of having beeii 
the keeper of the same place on a Sunday when 
used for public entertainment and amusement, and 
for publicly debating a certain subject, to which 
persons were admitted by the payment of money. 
At the present stage of thjpse cases the question as 
to whether ivhat took pla'c^ hi the Ball of Science 
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on the Sundays specified was " an entertainment 
and amnsement," or as to whether that place on 
those Sundays was " used for public entertainment 
and amusement and for publicly debating" does not 
arise. The single question that is presented to me 
for my consideration at this stikge is whether the 
Act 21 George III., c. 49, is in force in this colony. 
That is a pure question of law ; and for the pur- 
pose of deciding it, and merely for that purpose, I 
assume that if the act be in force, the defendants 
have offended against its provisions. I therefore 
express no opinion upon any of the other questions 
that were argued, for the reason that those ques- 
lions are not now before me for decision, nor do I 
feel called upon to express any opinion upon the 
arguments (1) as to the policy of continuing the 
. act in force ; (2) of it having been allowed to fall 
into disuse; (3) of the danger of its provisions 
being unequally administered. These are all 
matters for the Legislature to consider, and sitting 
as a judge bound to administer the law as I find it, 
are clearly not within my province. Is, then, the 
Act mentioned in force in this colony 1 Whether it 
be in force or not depends upon the answer to be 
given to this question : Can its policy and provi- 
sions be reasonably applied to the condition and 
circumstances of this colony ? ( WTdcker v, Hume^ 
21 L. J. Oh., p. 409). Whether it be contended 
that the first settlers brought it with them, or that 
it came here by virtue of the provisions of 9 Geo. 
lY., a 83, s. 24, the test to be applied is the same 
— can the act be reasonably applied here? If it can, 
it is in force ; if it cannot, it is not in force. As 
the Act in question preceded the Act 9 Geo. IV., a 
83, 1 proceed, applying the test I have mentioned, 
to consider whether the earlier Act is in force in 
this colony by virtue of the enactment contained 
in the later. To decide the question of *' capability 
of being reasonably applied,*' it is necessary to as- 
certain : — First; what is or may be the policy of the 
Act ; secondly, to ascertain what is the condition, 
and what are the circumstances of the colony to 
which it is sought to apply the Act, and then to 
decide whether having regard to that policy, to 
that condition, and to those circumstances, the Act 
can be reasonably applied ; or as put by Dowling, 
C. J., in Reg v, Maloney, Supreme Court, N S. W., 
are the provisions of the Act intended to be applied 
adapted to the stattis personarum actually existing 
in the colony into which it is to be transplanted ? I 
have had much argument upon the policy of the 
Act, the counsel for the'plaintiff in each case taking 
Upon this point a difierent view. Mr. Box con- 
tended that the main object and policy of the Act is 
to preserve Sunday as a civil institution — in other 
words, as a day of rest ; that the preservation of 
Sunday as a day of rest is beneficial to the State, 
and consequently is a matter of State policy ; and 
that if this be the object and policy of the Act, it 
can, in so far as this object and policy is concerned, 
be xeasonably applied to the condition and circum- 



stances of this colony. Mr. M'Dermott, howeveri 
contended that the policy and object of the Act is 
to compel the religious observance of the Sunday ; 
that it was passed in England to enable the State 
to co-operate for that purpose with the State church 
in England ; that as a day of religious observance it 
is part and parcel of Christianity ; that Christianity 
is part of the common law of England ; that there- 
fore the religious observance of Sunday came to 
this colony as part of the English common law ; 
and that if this be so all Acts prior to 9 Geo. lY. 
in furtherance of that principle of the common law 
must be applicable. Taking this contention first^ I 
commence by considering whether, apart from the 
question of whether Christianity is or is not a part 
of the common law of England, the Act, assuming 
its policy and purport not to be that for which Mr. 
Box contends, but to be an Act for the purpose of 
assisting the State church, to compel the religious 
observance of Sunday, can reasonably be applied to 
the condition and circumstances of this colony. I 
have no hesitation whatever in stating that if that 
be its policy and purport it is totally inapplicable 
to the conditions and circumstances of this colony, 
We have no State church here, no State religion ; 
the State recognises no distinction of sect or de- 
nomination ; all are equal ; no one sect or denomina- 
tion stands in any better or in any worse position 
than any other. Archbishops and bishops and all 
other orders and degrees of the heirarchy have no 
status outside the limits of their own denomination. 
The various denominations themselves are mere 
voluntary associations {In re the Lord Bishop of 
Natal, 3 M. P. C. C. K S, p. 148.) The State, 
as far as public legislation is concerned, stands 
aloof from all denominations and all sects, and ia 
just as likely to countenance au act to compel the 
religious observance of the Jewish Sabbath by 
Christians as to compel the religious observance of 
the Christian Sabbath by Jews. If, therefore, the 
policy of the Act in question is to compel the co- 
operation with the State church, the religious 
observance of the Sunday, as we have no State 
church here; it is, apart from many other reasons to 
which it is unnecessary to refer, totally inapplicable 
to the condition and circumstances of the colony. 
Then it is said, taking the other branch of the argu- 
ment, Christianity is part of the common law of 
England ; whatever is part of the common law of 
England is in force here except in so far as it 
has been repealed by statutory enactment. The 
religious observance of Sunday is part of Christianity 
therefore the religious observance of Sunday is part 
of the common law of England ; therefore it is part 
of the common law here ; and therefore any Act in 
furtherance of that portion of the common law must 
be applicable hera This is admirable logic, but, un- 
fortunately, it abounds in that which la so frequently 
resorted to by would-be logicians of the present day 
— «an assumption of premisea It is assumed that 
Christianity is part of the common law of Enelandy 
digitized by 
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and it is aleo assumed that the religious observance 
of Sunday is part of Christianity. I have not been 
referred to any legal authority in support of the latter 
assumption, and I knov of none ; and in default of 
legdl authority upon the poiut, I must decline to 
accept as an established fact that the religious 
observance of Sunday is a part of Christianity, 
and if I were to go to the fountain head or origin 
of Christianity, I might possibly find authority, 
though not legal authority, the other way. This 
failure is sufficient to destroy the sequence, but the 
Other proposition, in the terms in which it is stated, 
though at one time not destitute of legal authority, 
now is. In the very recent case of Reg, v. Ramsay 
and Foots, 48 L T. N. S., p. 735, also reported in 
15 C. C. C, p. 234, Lord Chief Justice Coleridge 
thus states the law upon the poiift : — 

"The old oases can no longer be taken to be a tnie 
statement of the law as the law is now. It is no longer 
true, in the sense in which it was true when these dicta 
were uttered, that Christianity is part of the law of the 
land. In the times when these dicta were uttered, Jews, 
Homan Catholics, Konoonf ormists of all sorts, were under 
heavy disabilities for religion — were regarded as hardly 
having civic rights. Sver jibing almost, short of the punish- 
ment of death, was enacted against them. The epithet 
' ferocious/ which has been applied to the statute of 
William III., to which so much reference has been made, 
is hardly stronger than that statute deserves. Jews, it is 
true, were excluded from Parliament in a sense by 
accident, for the oath which excluded them was not 
pointed at them, but no one can doubt that at that time if 
it had occurred to anyone that they were not excluded, a 
law would have been forthwith passed to exclude them. 
Historically, and as a matter of fact, such was the state 
of thines when these dicta were pronounced. But now, so 
far as 1 know the law, a Jew might be Lord Chan- 
cellor, most certainly he might be Master of the Rolls. 
The great and illustrious lawyer, whose loss the whole 
profession is deploring, and in whom his friends know 
that they lost a warm friend and a loyal colleague, he, 
but for we accident of taking his office before the Judica- 
ture Act came into operation, might have had to go 
circuit, might have sat in a Criminal Court to try such a 
case as this, mi^ht have been called upon, if the law really 
be that * Christianity is part of the law of the land,' in 
the sense contended for, to lay it down as law to a jury, 
amongst whom mii^ht have been Jews, that it was an 
offence against the law, as blasphemy, to deny that Jesus 
Christ was the Messiah, a thmg which he himself did 
deny, which Parliament had allowed him to deny, and 
which it is just as much part of the law that any one may 
deny, as it is your right and mine, if we believe it, to 
assert. Therefore, to base the prosecution of a bare denial 
of the truth of Christianity rimplicUer and per se on the 
ground that Christianity is part of the law of the land, in 
the sense in which it was said to be so by Lord Hale and 
Lord Raymond and Lord Tenterden, is in my judgment a 
mistake. It is to forget that law grows, and that though 
the principles of law remain unchanged, yet (and it ia one 
of the advantages of the common law) their application is to 
be changed with the changing circumstances of the times. 
Some persons may call this retrogression ; I call it pro- 
gression of human opinion. Therefore to take up a book 
or a paper to discover merely that in it the truth of 
Christianity is denied without more, and thereupon to 
to say that now a man may be indicted upon such 
denial as for a blasphemous libel, is, as I venture to think, 
absolutely untrue. 

In either aspect, therefore, it appears to me Mr. 



M^Dermott's argument fails. Upon his definition of 
the policy of the A.ct, it is manifestly inapplicable 
in this colony, and the syllogistic form of argument 
by which he endeavoured to render the Act applic- 
able from another point of view, eompletely breaks 
down, by reason of his assumed premises turning 
out when examined to be not only devoid of 
authority, but absolutely iocorrect. Mr. Box's 
argument proceeded on totally different lines, the 
contention b ang th^t the policy of the Act was to 
preserve Sunday as a day of rest, as a great civil 
institution beneficial to the State ; and that in this 
view it is reasonably applicable to the condition and 
circumstances of this colony. If this be its policy, 
I not only think the argument is of much weight, 
but I should be disposed to hold for that pur* 
pose, and to that extent the Act can reasonably be 
applied in this colony. But is this the policy of the 
Act? If it be, it is somewhat singular that in the 
recent case of Terry v» The Brighton Aquarium 
Company, 32 L. T. N. S., p. 459, Blackburn and 
Field, J. J., regret that they have no ground for 
belie viug that the Act did not continue in force, 
and state that the penalties are enormous and the 
provisions are opprassive, but that as the Aqt had 
not been repealed, their duty was to administer its 
provisions. Field, J., proceeding to observe, " I 
think those persons who are anxious to induce 
people to frequent publichouses on Sunday less 
than they at present do, might greatly aid their 
object by obtaining the repeal of this statute, and 
by encouraging such entertainments as these ;" and 
counsel in the course of argument express, without 
dissent, their surprise that such a statu tehad not been 
long ago repealed. Now, it is not likely that obser- 
vations such as these would have been made upon 
the Act were its policy such as has been contended 
for by Mr. Box. But, notwithstanding this, I 
am with much doubt disposed to think the Act has 
a twofold policy — first, to support and uphold a 
State church, for which purpose it is wholly in- 
applicable here ; second, to preserve the Sunday <«s 
a day of rest, as a civil institution beneficial to the 
State, and for this purpose and to that extent 
applicable. It may be asked, how do I arrive at 
this latter view ? Chiefly from the fact that this 
and other Acts dealing with the same subject are 
evidently directed against anything in the nature of 
trading or performing any work for which a 
charge is made on Sunday, In other words, the 
Act recognises the right of any individual or colleo- 
tion of persons to give any entertainment or to 
meet for the purpose of the discussion of any subject 
on Sunday, provided no charge is made. There stand 
upon the Eraglish statute books a number of acts 
directed against trading on Sunday, some of which 
are recognised by statutes of our own Legislature, 
and the same principle, it seems to me, is involved 
in the Act under discussion. It may be that the 
object was to deprive people, as much as possible, 
of any inducement to work on Sunday, so in turn 
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preventing the possibility of others being induced 
either by threats or promises to co-operate in such 
work, thus securing, as far as possible, the observ- 
ance of that which the State may have regarded as 
beneficial to itself, viz., of one day in the week as a 
day of rest. For it is obvious that the making of 
gain might, and probably would, induce many to 
work on a Sunday who, without that inducement, 
would observe it as a day of rest, and, what is 
more, the making of gain might beget an exercise 
of compulsion on the part of employers upon 
employed to furnish their serdces on the same day 
for the same purpose. Now, I think that, as a civil 
institution, as a day of rest, Sunday may be 
regarded as an institution beneficial to the State, 
and if the reasons I have given, which I chiefly 
deduce from the fact that this Act and other acts in 
pari materia are all directed against work or per- 
formances for gain on Sunday, show this to be one 
of the dbjects, and a substantial part of the policy 
of the Act, I think, to that extent and for that 
purpose, I may be justified in holding that it can 
reasonably be Applied in this colony, especially as 
the provisions of an Act somewhat in pari materia 
(the Act 29, Car. II., C. 7) have been expressly 
applied to this colony by virtue of the provisions of 
our Police Offences Statute. There is certainly a 
great deal in the Act, however, which gives it a 
decidedly ecclesiastical ring, particularly the pre- 
amble and sees. 3, 7, and 8. This, coupled with its 
highly penal and highly oppressive provisions, 
cause me to entertain doubt upon a point upon 
which I wish I could pronounce a more decided 
opinion. There is, however, a third view, which, 
strange to say, was not presented to me in argument, 
but which is capable of being presented, and that is 
that the object of the Act is to prevent theoccnrrence 
of possible or probable breaches of the peace, which 
might be occasioned by holding secular entertain- 
ments or discussions on Sunday. In other words, 
that it is in the nature of a police measure to prevent 
the religious animosity of the dominant sect being 
excited to an extent calculated to provoke a breach 
Df the peace by reason of the secular nature of the 
entertainment or discussion. There is certainly 
much in favour of this view, especially when we 
consider the period of English history at which the 
Act was introduced — "The Lord George Gordon 
Riots." But if that be the object of the Act, why 
the qualification as to " admission by payment V* 
For in that view the holding a discussion within 
the purview of the Act, for admission to which 
there is no charge, would be quite as objectionable 
and fraught with quite as much peril. Again, as 
both liberty and toleration have made enormous 
stricles in a forward direction since the date at 
which the Act was passed, the risk of breaches of 
the peace so occasioned has been reduced to a 
minimum, particularly when we bear in mind that 
we hav^ here no State church, nor any dominant 
sect I am, therefore, disposed to think that if 



this be the object of the Act, as it well may have 
been at the period of its passing, qtia that object 
it cannot reasonably be applied to the condition 
and circumstances of this colony. It seems to me, 
therefore, that it is only by giving the Act the 
object and policy for which Mr. Box contended 
that it can be rendered reasonably applicable to our 
condition and circumstances Whether that policy 
and object can be legitimately given to the Act is a 
question on which I must confess I entertain great 
doubt. It was also contended for the defendants in 
support of the argument of non-applicability that 
the Act was by the preamble limited to the cities of 
London and Westminster ; but that this is not so 
is clearly shown by the case of Terry v. The 
Brighton Aqivarium Company, to which I have 
already referred. In other words, the operative 
part of the Act is wider than the preamble. Then 
it was said the Act was inapplicable here, because 
all proceedings in respect of oflfences committed 
ai^ainst its provisions must be taken in Her 
Majesty's Courts of Record at Westminster, bat 
this objection is abundantly met by the provisions 
of the Act 6, William IV., No. 12, by which it is 
enacted that Acts required to be done in the Courts 
at Westminster may be done in the Supreme Court 
of the colony. During the argument several 
decisions of this Coutt upon other Sunday acta 
were cited, notably Garton v. Coy, 4 A. J. R., 
p. 100. Sitting as a single judge I cannot question 
or even consider the correctness of decisions of the 
Full Court. It may be that it is desirable to have 
the question of the general applicability of the 
Sunday Acts, as they are termed, settled by a con- 
sidered judgment of the Full Court once for all, 
involving, perhaps, a re-coDsideration of the Cases 
cited to me in argument I entertain, therefore, 
some hope that this case may proceed to the Full 
Court OD appeal from my decision. As at present 
advised, I order judgment to be entered for the 
plaintifis in both actions on the point of law sub- 
mitted to me, without coste. 



(Before Mr. Justice Molesworth.) 
Barnard v. Porves and Others. April 9. 
Victorian Macvng Club Committee — The committee 
of the Victorian JRacing Club have potoer to ex- 
pel a member oftlie club, and the Court wiU not 
review their decision. 

Application for au injunction to restrain the 
committee of the Vicforian Bacing Club irom pre- 
venting Barnard enjoying the privileges of the said 
club. 

Mr. Topp appeared for the plaintid ; Mb. 
a*Beckett, Mr. Purves, and Dr. Madden for the 
defendants. 

Mr. Justice Molesworth, in giving judgment^ 
said : This is an action by Mr. Barnard, a member 
of the Victorian Club, against Mr. Pui-ves, and 
six other members ofthe committee of it, complaining 
of th« committee having irregulariy and improperly 
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expelled him. A dispute occurred between two 
members of the Club — Mr. Milne, living 
in Adelaide, and Mr. Fleming, and was brought 
before the committee as to the expulsion of the 
latter. The imputation against Fleming was that 
he acted upon a telegram from Milne, authorising 
him as agent for Milne, to effect a bet on Milne's 
behalf on a horse of Fleming's for a race, which 
telegram arrived after the race and the horse being 
beaten, and that Fleming alleged to Milne that he 
had got the telegram in time, made the bet, and 
sought to charge Milne with the amount. This 
charge against Fleming was pending on September 
14, 1884. Mrs. Fleming in her husband's absence 
being anxious on the subject, requested Mr. Sum- 
mers, another member, to call upon the plaintiff, 
and request him to induce his brother, Mr. Simeon 
Barnard, living at Adelaide, to adjust the matter 
with Milne. In consequence of this the plaintiff 
sent to his brother a telegram, 17th September, 
ly84 — " See the party in question re Charles 
Fleming matter. Qet it settled privately on best 
termR. Left in your hands to settle. It 
means ruin to him otherwise. Do best.'' 
This implies that S. Barnard knew whom to settle 
with. And on the 18th plaintiff sent another 
telegram — *^ See Simms, and get him as well as 
yourself to try and settle Fleming's matter. Don't 
leave stone unturned. Poor devil awfully cut up. 
TJtter ruin to him. Try best." Theplaintifi alleges 
that in sending these telegrams he was entirely 
ignorant of the imputations against Fleming, or of 
any charge before the committer A committee 
meeting was held to investigate the charge against 
Fleming on 19th September, and adjourned 
to the 17th October, on which day the 
plaintiff says he attended as a witness only, and 
these telegrams were produced ; but plaintiff says 
he stated he knew nothing of the matter when he 
sent the telegrams, and heard no more of the evi- 
dence given against Fleming. On 24th October, 
the committee expelled Fleming as guilty of conduct 
detrimental to the interests of the club. On 
1 2th November the plaintiff got a letter from the 
secretary requesting his attendance on the 14th. 
Theplaintiff says that on the 14th the committee 
began by informing him that they had decided upon 
Suspending him for a year ; that he remonstrated 
at being so treated without charges. Affidavits 
on the other side say that plaintiff and Summers 
were then told the charge was interfering and 
attempting to prevent the investigation by the 
committee, and that the committee would suspend 
them both for a year, and that they both requested 
a postponement to the next meeting of the committee 
and that they would bring evidence to satisfy it 
that they did not know of this charge against 
Fleming, and that it could then deal with tbem;and 
that the committee then informed them that it 
would adjourn for a time of which they should have 
notice^ and that it woDid then hear evidence and 



receive explanations. At the next meeting, as to 
the date of which there is some confusion, evidence 
was offered as to what occurred in the request of 
Summers to plaintiff to send to Adelaide. The 
committee informed plaintiff and Summers that the 
previous decision was altered to a fine of £50. The 
affidavits on the other side say that they both ex* 
pressed regret at their conduct, and made no pro 
test against the resolution. Plaintiff consulted his 
solicitor, did not pay the fine, and on 5ih December 
the secretary of the committee wrote to him for 
payment. He did not himself answer - the 
application ; but on the 10th plaintiff's 
solicitor wrote, requesting to be informed 
by what authority and under what rule the fine 
was imposed and under what rule it was intended to 
deal with him. The committee never answered this, 
treating it as a matter in which they would not 
recognise the ioterference of a solicitor. At the 
commencement of the matter the proceedinj^s of the 
committee had been informal, treating a witness as 
a person accused, without formally stating a charge 
against him, and somewhat fiippant But before 
this I cannot doubt that the plaintiff was fully 
aware of what the charge against Fleming had been, 
and what the charge against himself was, and he 
had offered evidence, and the committee had con; 
sidered it, and, I should say, considered it insuffi- 
cient to meet the evidence afforded by the telegrams 
themselves ; and, claiming a power of expulsion , 
had mitigated that punishment to a fine of £50. 
On December 11, the secretary sent plaintiff a 
letter specially requesting his attendance at the 
office on the 12th, and saying that the matter 
referred to in the letter of the 5th would be dealt 
with. The plaintiff did not attend ; perhaps he 
had reason to think it useless — that the matter 
was prejudged. But he had an opportunity of 
putting forward a new defence and new arguments. 
I^e committee, then, on December 16, sent him a 
letter recapitulating facts, that he had been found 
guilty of conduct detrimental to the interests of the 
club (words in the rules making liable to expul- 
sion), and at his urgent appeal for mercy, the com* 
mittee had substituted a fine of £50, which he 
refused to pay, and calling upon him to attend 
a meeting on the 19th inst., to show cause why he 
should not be expelled according to the rules. The 
plaintiff did not attend, sent another solicitor's 
letter, and got a letter from the secretary, stating 
that he was expelled. There are many subjects 
introduced in the affidavits not so material as to 
call for notice. But I have had a question of some 
difficulty as to the power of the committee to expel 
at al*. The rules of the club refer to expulsion as 
a matter which may be done, not saying by whom. 
The committee alone— not the members — have the 
power of admission of subscribing and honorary 
members. The management of the club is vested 
in the committee. The committee had the power 
of putting a veto ou new persons proj^osed to be 
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added to their office. Members are liable to expul- 
sion for various reasons (section 18), and in case of 
disturbance in the house members are liable to 
expulsion, fine, and suspension, at the option of the 
committee, and, on non-payment of the £ne, to 
expulsion. I would infer from this the power of 
expulsion for offences in No. 18. As to general 
meetings of members, there is a provision for one 
only in the year, to elect committees and do general 
business. Special meetings are to be convened at 
request of 20 members for specified object, alto- 
gether very unfit to afford a discussion about expul- 
sion. There is a provision for the committee order- 
ing the covering of bets in a summary manner and 
at short notice; in default, the recusant to be 
expelled. This objection of power of committee 
was not stated in anything before the hearing. On 
the whole, I think that the committee had power 
to expel as they have done, and that I have no 
power to review their discretion. I have been 
referred to Fisher v. Keane (11 C. D. 353) and 
Lahouchere v. Whamcliffe (13 C. D. 340). In 
them there were definite rules as to preliminary 
decision for expulsion by committee, and then for 
calling general meetings. The preliminary proceed- 
ings were irregular according to rules, and unjust 
as a decision without notice, and the member was 
g^ven no opportunity of being heard. There were 
other irregularities as to the convening of the 
general meeting, and in calculating the majority, 
and the expulsion was held unwarranted. Refuse 
application for injunction, costs to be in cause. 



SOUTH AUSTRALIA. 



SUPREME COURT. 

In Banoo. 

(Before Way, C. J., and Bundey, J.) 

The Queen v. Montana. April 24. 
Oriminal Law ConsoUdation Act, No, 33, of 1876 
— A dmiasibilUy qf evidence — ChUdunder ten years 
of age — Section 377 oftlie Criminal Law Consoli- 
dation Act of IS7S provides that in every prosecvr 
tion for felony or misdemeanor the testimony of a 
child under the age of ten years may he received 
ivithotU administering any oath and witlwut any 
formality^ except that tlie judge shallhefore admit- 
ting su^ch testimony explain, to the child that he or 
she is required to trvJtffully tell what he or she 
knows ahou^t the matter to which his or Jier testi- 
mony relates. Held, under this section, tJiat the 
evidence of a child (aged six years) who storied 
that she did not know the difference between truth 
a/nd falsehood could not he received. 
Case reserved from the Criminal Court by 
Boucaut, J. 

The facts are shortly as follows : — Montana was 
charged with carnally abusing a girl of six years of 
age. He confessed having committed the offence 
tb his^maateri but at the trial objection was taken 



that the evidence of the girl herself was not receiv- 
able, inasmuch as she stated that she did not know 
the difference between truth and falsehood. 
Boucaut, J., admitted the girl's statement under 
sec. 377 of the Criminal Iaw Consolidation Act 
(quoted in our head-note) and reserved the point. 
The prisoner was found guilty. 

Mann, Q.C, for the Crown, now contended that 
sec. 377 was especially framed to meet a case like 
the present. It was the duty of the judge to 
explain the difference between truth and falsehood 
to the child, and that having been done the evidence 
was admissibla 

W4T, C. J., after setting out the facts, delivered 
judgment as follows: The original rule as to the 
admissibility of evidence was that, save in very 
exceptional oases, the evidence of children under the 
age of ten years was not received. The stringency 
of this rule was eventually relaxed, and the test of 
the admissibility of achild^s evidence was the ability 
of the child U> distinguish between right and wrong 
Of course the evidence of a child was not receivable 
except under the sanction of an oath. Kow it 
appears to me that the object of the legislature in 
the provisions contained in sea 877 of the Criminal 
Law Consolidation Act was simply to dispense with 
an oath being administered, but not to do away 
with the other requirements that the child should 
be able to distinguish between right and wrong, 
which in this case means to distinguish between 
truth and falsehood. Now in this case, according 
to the learned judge who tried it, the little girl did 
not know the difierenoe between truth and falsehood, 
or what truth or falsehood meant. Under th^ae 
circumstances the learned judge found it impossible 
to do what is required be sec. 377, viz, to explain to 
the child that she was required to truthfully tell 
what she knew about the matter; and in my 
opinion — an opinion in which my learned colleague 
concurs — the evidence of the child was not receiv- 
able. The evidence was, however, received on the 
understanding that a case should be reserved, and as 
we are now of opmion that it was not properly 
received the case for the Crown falls,and the prisoner 
must be discharged. 

BuNDET, J.: By the English law, the compe- 
tency of children to give evidence is not now regu- 
lated by their age, but by the degree of under- 
standing which they appear to possess. In England 
children of any age, if capable of distinguishing 
between good and evil, may be examined upon oath 
but to entitle them to be sworn they must have 
received some religious instruction {See Boscoe{C,l&,) 
p. 115, and cases there cited). In South Australia 
the Legislature has, as I venture to think, wisely, 
dispensed with the necessity of an oath ; for a child 
with sufficient intellect may be enabled to give in- 
telligent evidence, but yet from defect of religious 
jnsbruction, be unable to comprehend the nature of 
an oath, or the consequence o£ a falsehood. But the 
Act referred to provides that tk@^ presiding judge 
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May 28rd, 188V J 



THE AUSTRALIAN LAW TIMES. 



2sr 



shall *' before receiving such testimony explain to 
such child th%t he or she is required to truthfully 
tell what he or she knows about the matter to which 
hia or her testimony relates." Taking; the words 
of tnis clause and applying them literally, we should 
— if, the contention for the Crown is to be upheld 
—in effect decide that a man upon trial for his life 
would be liable to be convicted upon the unsup- 
ported testimony of a little prattler of two or three 
yters old, whether the child has, or has not, been 
taught anything about truth or falsehood. How 
easily the credulity of such children might be 
imposed upon, and the' consequences that might 
arise from such a construction are so obvious that 
it is unnecessary to call attention to them. On the 
other hand, unless children's statements are readily 
receivable — especially in such cases similar to that 
now under consideration — guilty men may escape 
punishment for committing one of the worst of 
dflknces. There is, however, a remedy for the latter 
difficulty; parents and others can teach children the 
difference between truth and untruth, and un- 
doubtedly the great majority are so taught in this 
celbhy, whereas if innocent men are convicted relief 
may often be impossible. On a careful perueal of 
the clause to which I have already cialled attention, 
and bearing in mind the then state of the law 
upon the subject I am of opinion that the 
legislature intended to remove the difficulty 
df obtaining ootivictions that previous to this Act 
c^ten arose throngh rejecting the testimony of 
children because they did not understand the nature 
of an oath, and to provide means of obtaining 
trntbful and reliable evidence without its sanction, 
but they did not relieve the judge from his usual 
responsibility of deciding upon the competency of 
the witness to testify ; that once decided upon, and 
the evidence received, the jury alone are to 
determine upon its credibility. 'i*o hold otherwise 
Would, as it seems to me, render meaningless the 
obligation cast upon the judge to '* explain to a 
child that he or she is required to truthfully tell 
what he or she knows about the matter to which 
his or her testimony relates," and if upon such 
explanation he finds as my learned colleague found 
ini this case, incapacity t understand what is said, 
and that the child knows no difference between 
troth and untruth to reject such testimony on the 
ground of incompetency. No doubt some children 
of- very tender years are most truthful and intelli- 
gent witnesses, often more so than those much older 
^-and the age of a child is by no means the test ; 
the test in this colony is their competency to under- 
i^ud that it is their duty to speak the truth, and 
this in all cases is to be ascertained by the 
judge as a preliminary step. In England, a 
child six years old was allowed to be 
sworn, and to testify as. to a rape having been com- 
mitted qn her, she having stated to the judge that 
she said her prayers^ and thought it was wrong to 
t^n lies'(^ee 'Ee^^ v. Holmes, 2 F. and F. 788). lu 



that case (the nearest in resemblance to the one 
before us I have read) the child's evidence was 
received because it complied with both the requis- 
ites of the English law, viz., she possessed the 
necessary understanding, and had received a suffi- 
cient share of religious instruction. The distinction 
between the case just referred to and that now 
under our consideration has already been pointed 
out. The colonial legislature has dispensed with 
the religious test, but a sufficient understanding o2 
the difference between telling a falsehoad and tell- 
ing the truth is as necesshry here aa in England to 
entitle such evidence to be received. In thiscaserit' 
is clear no such understanding did exist and, there* 
fore I think the evidence was not properly receivaUe, 
and am reluctantly forced to the conclusion that 
the conviction must be quashed, 
Conviotion quashed. 

INSOLVENT COURT. 

(Before the Commissioner of Insolvency.) 

Be GOLDSAGK AND AVOTHEE. 

Inaoheney Act 1S60 — Deed <^ci8$ign7neni Seetiatk 
175 o/ifie In8oh)ent Act \%^0 provides thai the 
Court on the appliedtion of any crediior mayy 
within two months from the exectition thereof by 
the debtor, declare a deed of cusignment Jrwudu*- 
lent and void as against theasaigneea vn ineoU 
vency, and that such deed sJiaU be void accord" 
ingly if adjudicaiion of insolvency be obtained 
against the debtor wiikin seven days o;f the daie 
of the order on the grottnd that such deed was not 
really eoceciUed wit/dn the seven days hereinbefore 
limitedf and after siich two months and within 
twelve mx>nths thereqfier on the gr&wnd that such 
deed has not been signed or assented to in tDmOng 
personally, or by a duly authorised agent, by three- 
fourths in value and one-half in number of the 
creditors of such debtor, or at any tians* 
within the said twelve months on ^ grounds' 
of fraud, or of any wilful cmd 7naterial error or 
omission in either of the schedules anneooed to 
such deed. Section 41 provides that no person 
shall be liable to become insolvent by reason of 
any act of insolvency committed more thtm 
twelve TnontJis prior to the fling of any petition 
for adjudication of insolvency against him. - 
Held, under these sections that a deed of assign 
ment can be set aside unthin two months o^ the 
date of its execution on the ground of fraud, 
G. and M. executed a deed of assignment under 
the Insolvent Act 1860, and a few days before the 
execution of such deed M. drew from the bank the 
sum of £457, which he alleged to have been lost 
prior to the execution of the deed, and which was 
not mentioned in the deed. 

A. G. Downer now moved to set aside the deed 
under section 175 {vide headnote) on the grounds 
of fraud and wilful and material omission from the 
schedule, the omission being the £457, which was 
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dmwn from the bank and alleged to have been 
lost 

Thk C0MMI88IONBR (J. M. Stuart, S. M.) in 
delivering judgment, said : If this were an investi- 
gation in insolvency upon the evidence adduced 
there would be good cause for grave suspicion that 
the sum ofX457 had been fraudulently made away 
with for the purpose of depriving the creditors of 
that portion of the private estate of Mitchell. But 
this application having been made within two 
months of the execution of the deed, my attention 
was naturally called to the case of re Burley 
(5 S. AL.R, 5), where the late Chief Justice ruled 
that an application similar to the one now being 
made oonld be made by reason of the construction | 
of the 175th section within fourteen months. That 
being his decision, the natural sequiter from that 
judgment was that for two months antecedent to 
the subsequent twelve months there was no right 
to oome to thii Court to set aside the deed on the 
ground of fraud. Since the decision to which I 
have referred, various amending Acts of Parlia- 
ment have been introduced. In none of these, 
however, is any provision whereby an act of insol- 
vency can be used for the purpose of adjudication 
where the act of insolvency is over twelve months 
old. The setting aside of a deed by this Court has 
no effect whatever unless the order setting it aside 
is followed by an adjudication. The deed when set 
aside operates as an act of insolvency for the pur- 
pose of adjudication. If the setting aside of a deed 
wits not a matter within twelve months, then no 
adjudication oould follow, and such setting aside 
would be a void act on the part of the Court. 
Under section 176 it would be useless to set aside 
the deed unless the rule nisi, if I may so call it, 
were fdlowed by a rule absolute adjudicating the 
grantor of the deed insolvent. It is not my pro- 
vince to question the decisions of the Supreme 
Court in matters of this description, and had I been 
Commissioner at the time of Barley's case I should 
have been bound by it Were I to follow it now 
I think there would be a miscarriage of justice, 
because the fraud alleged could not be inquired 
into at once. The introduction, however, of new 
legislature affecting deeds of assignment, and the 
apparently nnoonsidered judgment of the late Chief 
Justice Hanson, justify me in coming to the con- 
clusion that frauds can be inquired into immediately 
a deed is executed, and I think I may fairly ask 
the Supreme Court if necessary to reconsider the 
decision in Burley's case in the light of the new 
statutes relating to deeds of assignment. This 
deed must be set aside in the terms of the appli- 
cation. 



VICTORIA. 



IN CHAMBERS. 

(Before His Honor Mr. Justice Higinbotham.) 

May 2. 
Bank of Australasia v. Miller and Stewart. 

Bules of Supreme C<mrt 1884, Ordw XIV. r. 1-— 
Jomt promissory note — Jtvdgmevd recovered 
against one of the parties jointly liable — Judg- 
ment vacated without leave of die Court or a 
judge — Where a judgment was obtained againH 
one of the parties liable on a joint promissory 
note, and such judgm.ent was vacated without the 
leave oj the Court or a judge, the other party 
jointly liable should not be deprived of the oppor- 
tivnity of pleadmg judgment recovered by having 
final jfidgment entered against him tmder Order 
XIV., r. 1. 

Application on behalf of the plaintiffs for leave to 
enter final judgment under Order XIV., rule 1. 
Mr. Hood in support ; M& Hodges to oppose. 
It was stated on behalf of the defendant Stewart 
that he had been served with this summons, bat 
that he did not oppose the application. 

Mr. Hodobs : I wish to use an affidavit sworn 
by the plaintiff in another case. 

Mr. Hood : This affidavit cannot be used as it is 
not sworn in this case. 

His Honor : I will allow this affidavit to be 
used. Any affidavit made by the plaintiffs may be 
used against them. 

Mr. Hodoes : According to the statements made 
in this affidavit it appears that a previous action 
was commenced by the plaintiffs against one of the 
defendants, titewart ; that this action proceeded to 
judgment, and that judgment was obtained by the 
plaintiffs against Stewart. The plaintiffs have 
vacated this judgment After this judgment this 
action was commenced by the plaintiffs against the 
present defendants, Miller and Stewart, and the 
plaintiffs now apply for leave to sign final judg- 
ment against both the defendants, stating that a 
partnership existed between them. I submit that 
this summons should be dismissed on the ground 
that the cause of action has passed over to, and is 
merged in the judgment The cause of action is 
gone, and the plaintiffii cannot revive it by any 
act of theirs (Ford v. Beech, 1 1 Q. B. 852.) Where 
the cause of action is once gone, it is gone for even 
Judgment is an extinguishment of the cause of 
action, and the plaintiffs remedy is on the judgment 
they have recovered against Stewart. 

Mr. Hood : There is no new rule with regard 
to vacating a judgment Sec 41 of the Judicature 
Act 1883 provides that the practice and procedure 
of the High Court of Justice in England shall be 
adopted and followed in the Supreme Court The 
practice as laid down by Chitty is that the plaintiff 
may waive a judgment where it is irregular, and 
that the plaiQti^ could va^te it JS ^be plainti^, 
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onoe gefcting a jadgment, is to be preveated from 
setting it aside, he may be debarred from obtaining 
his rights. (Mumter v. Baiiion, 11 Q. £. D. 435.) 
This application is merely for the purpose of delay. 
Where it is shown that giving the defendant leave 
to defend would merely delay the plaintiflTs rights, 
such leave should not be given. (LhycPa BarMng 
Company y. Ogle, 1 K D. 262.) 

His Honor said : Application on the part of the 
plaintifis to be at liberty to enter final judgment in 
an action brought to recover £1011 ICs. 8d. due 
fipon a promissory note. The application was not 
opposed by the defendant Stewart. A previous 
action for the same cause was brought against 
the defendant Stewart alone, and judgment was 
duly obtained and entered against him. The 
plaintiffs, treating that judgment as though it were 
an irregular judgment, vacated it, and commenced 
this action against the two defendants. That pro- 
ceeding, taken without leave of the Court or a 
judge, was calculated if it was not intended to de- 
prive the newly- made defendant Miller, of the 
defence to whichhe might be equitably as well as 
legally entitled. A judgment without satisfaction 
recovered against one of two joint debtors was a 
bar at common law to an action against the other 
debtor, and was pleadable in bar, and not in abate- 
ment {King and Another v, Hoare, 13 M. & W, 
' 494), nor was this a mere technical rule of procedure 
at law only. There is no settled rule of equity 
that a contract which is in terms joint, and would 
be so construed at law is to be treated in equity as 
joint and several, and accordingly the rule laid 
down in King v, Hoare is still in force under the 
system established by the Judicature Act 1883 
(Bee Kendall and Others v. Hamilton, 4 A. C. 504.) 
If the defendant Miller should be able to bring 
himself within that rule, he ought not to be deprived 
by the unwarranted act ef the plaintiffs in vacating 
the judgment obtained against his co-debtor, of 
the opportunity of pleading the defence of judgment 
recovered. I refuse the application with costs. I 
certify for counsel The defendant Miller to have 
seven days further time to enter his defence. 

Solicitors : For plaintiffs, Klingender, Charsley 
and Diekeon; for defendant Miller, Madden and 
Butler; for defendant Stewart, MaUeeon, Eng- 
land void Stewart 



Flamsthad v. Bbiggs. May 4. 

Sulee of Supreme Court 1884, Order XXXVI., r, 

39 — Entry of judgment — A judge may direct a 

verdict to be entered for either party either at or 

after the trial. 

Application on behalf of the defendant that the 
judgment entered herein for the plaintiff for X250 
be set aside on the ground that such judgment was 
not at the trial thereof directed by the judge to be 
entered, nor was such Judgment directed or ordered 
to be entered by the Uourt or a judge as directed 
by the rules. 



Mb. IsaacSi in support: Judgment was not 
entered at the trial. Order X2Q^YI., rule 39, 
provides that " the judge may, at or after the trial, 
direct that judgment be entered for any or either 
party ;'' this does not say that judgment shall be 
obtained in any particular way, but Order XL., 
rule 1, provides that, ^' except where by the act or 
by the rules it is provided that judgment may be 
obtained in any other manner, the judgment of the 
Court shall bo obtained by motion to the Court for 
judgment. The defendant complains that the 
plaintiff* in the absence of the defendant asked the 
judge who tried the case for judgment, and that the 
judge in the absence of the defendant ordered that 
judgment be entered. I submit that it is evident 
from these rules that unless the judge direct that 
judgment be entered directly after the finding, that 
the judge cannot afterwards do ko ; in such a case, 
the only way to obtain an entry of the judgment js 
by motion, when notice would have to be given to 
the other side. I likewise apply that all proceed- 
ings in this case may be stayed until an application 
on behalf of the defendant for a new trial has been 
determined by the Full Court. 

Mb. Goldsmith, to oppose : This is an act of the 
judge at the trial, and is entirely within his 
discretion. If the judge had no power, I submit 
that this application should be made to the Full 
Court under Order XL., rule 5. Order XXXYL, 
rule 39, contemplates that the entry of judgment 
shall be the act of the iudge. The judge who tries 
the case has a personal control over the trial, and 
may order judgment to be entered. Order 
XXXYL refers t-^ the entering of judgments in the 
main, whereas Order XL. refers to particular cases. 
With regard to the application for a stay of pro- 
ceedings, the only reason given for the application 
is that an application for a new trial in this case is 
about to be made to the Full Court If this were 
granted it might hang the matter up indefinitely 
and virtually deprive the plaintiff of the fruits of 
her verdict. 

His Honob said : Application by Mr. Isaacs to 
set aside a judgment directed to be entered by Mr. 
Justice Williams for £250, on the ground that 
such judgment was not at the trial thereof directed 
by the judge to be entered, nor was such judgment 
directed or entered by the Court or a judge as 
directed by the rules. The facts are by no means 
clear. An affidavit is made by a person who was 
not at the trial to the effect that the judge did not 
direct that judgment should be entered at the trial ; 
this, of course, must be mere hearsay. I said that 
I would mention this matter to the judge who tried 
the action. I have done so, and he informs ma 
that it is his almost invariable practioe to order 
that judgment be entered by his associate directly 
after the finding, and that, speaking from memory, 
he thinks that that was most probably done in tins 
case. I do not think that the contention 
of Mr. Isaacs can be supported mu iMsuming 
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ihnt Uie jodgment wbh not directed to 
entered opcm the daj on which the verdict 
letomed. Order XXXVL, rale 39, expressly 
prtmden that ** the jadge msf direct a verdict to he 
entered for either party, either at or after the trial." 
Order XL., mlee 3 and 4, recogniee the fact that 
judgments may he entered either at or after the 
trial, and there are other mlee which aMame the 
exietence of this power. If the ohjection were a 
good one, it voold he one going to the jorisdiction, 
and would require to he addreflsed to the Full 
' Cfottrt. There was an application in the alter- 
' native that the proceodinga might he stayed until 
\ an a^licatioo for a new trial had been made to the 
' Foil Court. I see no reason for granting that 
application. This application I take to be 
application to strike out a jodgmeot. and that 
' application I strike out with costs. I certify for 
' counsel 

Solicitors : For plaintiff, Watson ; for defendant, 
CRverdon. 



Johnston v. Bovd. May 7. 

Agreement to abandon action — Where the plaintiff, 

in the full ponession of his senses, and with tlie 

advice qf a friend^ enters into an agreement to 

abandon the action^ he will not he allowed to 

conHnue it in breach of such agreement. 

Application on behalf of the defendant that the 

proceedings'in this action be stayed, on the ground 

that the' plaintiff agreed to abandon such action. 

' Mr. Hood, in support : The action was one 

for nuisance, caused, as it was alleged, by water 

from the defendant's bouse and grounds running 

on to the plaintiff's land and causing injury to the 

eaintlfPii house. The defendant's solicitor obtained 
are from the plaintiil for the defendant to examine 
the plaintifi's property. The defendant accordingly 
went with some friends and made an examination, 
with the concurrence and in the presence of the 
plaintiff and a friend. After the examination, the 
defendant and his friends advised the plaintiff to 
stop tiie action, telling him that he was bound to 
lose money over the matter. The plaintiff's friend 
also advised him to settle the matter, and the plain* 
tiff finally asked the friend to speak to the defend- 
ant and see what terms could be made. The 
upshot of the negotiations was that an agreement 
was drawn up in writing, by which the plaintiff 
affreed to abandon the action, to pay his own costs. 
This agreement was drawn up by one of the 
defendant's friends, and was signed by the plaintiff 
and defhndant, and was witnessed by the plaintiff's 
IViend and the defendant's friend, who drew up the 
agreement This agreement to abandon the action 
was a valid one, and the plaintiff ought not to be 
allowed to set it aside and go on with the action 
iWebstwv, Acton, 11 W. R 114; Eden v, Naish, 
T 0. D. 781 : Notnian 
6. 0. B. N.a 539). 
tfn* HoDOBSi to oppose : This agreement was 



he I drawn op hy one of the defendant's own frienda. 
was I The plaintiff' thought these persons were experts, 
who had authority to infonn the Court as to the 
damage done to lus premisesi The defendant and 
the army of people who came with him told the 
plaintiff that t^ere was no use going on with the 
case as he could not succeed, and would only loee 
money. The agreement was obtained by undue 
pressure, and ought to be set aside. If anything 
had been done nnder the agreement it might be 
another matter, but, as nothing has been done^ 
the defendant cannot he injured by the action pro- 
ceeding. 

His HoiroB said : If there were any grounds 
for holding that this agreement was obtained by 
misrepresentation or undue influence, I should npt 
hesitate to set it asida The plaintiff says that he 
was led to enter into this agreement because of the 
adverse opinion of the defendant's friends, whom 
he thought were experts. It does not appear on 
what grounds the plaintiff arrived at this conclu- 
sion about these gentlemen, but the impression does 
not seem to have been produced by anything said 
or done by the defendant or his friends. It must 
be remembered that the plaintiff was not without 
advice in the matter^ His own friend told him 
that it would be better to settle it, and he asked 
his friend to see the defendant about a settlement. 
Under the circumstances, I think it would be con- 
trary to good faith if the plaintiff were to .go pn 
with the action. He was in full possession ef his 
senses, and was not without advice. I think this 
application ought to be granted without costs. I 
certify for counsel. 

Solicitors : For plaintiff, Croker ; for defendant, 
jPowyand Wilson, 
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May 12, 15. 
Lapft v. Douohartt. 
Bules of the Supreme Court 188i, Order ZIX, 
r, 27, Order XXV,, r, Ar^Forms hy which the 
object of demurrers may he obtained — Tiie proper 
ground for striking out a pleading a$ emharrasS' 
ing is that the pleading toUl embarrase the ffwr 
trial of tlie action. 

Application on behalf of the plaintiff to strike 
out paragraph one of the defendants counter-claim, 
on the ground that it discloses no cause of action, 
or, failing that, to strike out or amend the same on 
the ground that the same is embi^rrassing. 

The statement of claim was as follows : The 
plaintiff has suffered damage by the defendant's 
wrongfully depriving the plaintiff of 316 sheep and 
112 lambs, by forcibly taking them out of the 
plaintiff's possession, whereby the plaintiff loet the 
value of the said sheep and lambs, and the p!>(i s 
he would have made on a re-sale of the same. To 
this, in his statement of defence, said (1), The 
defendant denies that he wrongfully deprived the 
plaintiff of the sheep and lambs mentioned ixl the 
statement of claim. (2). The def end^ntj i>B esxifesB 
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coikdiiion that the plaintiff would pay to the 
defendant £iO 14a in cash, and would give his 
promissory note for £116, payable 30 days after 
date thereof, agreed to sell and deliver to the plain- 
tiff the aforesaid sheep and lambs. (3.) The defend- 
ant, in pursuance of the aforesaid agreement^ and 
believing that the plaintiff had duly paid the said 
sum of £iO 148. in eash, aod had given his said 
promissory note for £116 as aforesaid, did deliver 
to the plaintiff .the sheep and lambs. But the 
plaintiff did not pay, and has not hitherto paid to 
the defendant the said £40 Hs. in cash, or any 
part thereof ; whereupon the defendant demanded 
the aaid sheep back from the plaintiffs agent, in 
whose possession the s&id sheep and lambs then 
were, who thereupon re-delivered the same to the 
defendant, which are the grtevanoes complained of. 
The defendant Hkewise counter-claimed as follows : 
The defendant counter-claims against the plaintiff 
£45 148. 2d, for that the plaintiff agreed to buy 
from the defendant, and the defendant agreed to 
sell to the plaintiff^ 316 sheep and 112 lambs for 
the pr£oe ox sum of £156 148., and to pay for the 
same £40 14s. in cash, and the balance by his 
promissory note at 30 days' currency ; yet the 
plaintiff cUd not pay the said sum of £40 14s. so 
i^reed to be paid in cash for the said sheep and 
lambs, nor any part thereof, whereby the defendant 
was compelled'to re-sell the said sheep and lambs at 
a m.ibeh less price than £156 14s. aforesaid, to wit, 
£112 19& lOd., and the defendant counter-claims 
the difference between the said sum of £156 Hs. 
and £112 19s. lOd, to wit, the sum of £43 14s 2d. 
Mb. Bryant, in support: The counter-claim 
disclosed no cause of action. The application is 
made on summons under Order XXY., rule 4, and 
can be made in Chambers {Padgett v. Binns, W. N. 
1884, PL 10). This is a case within the Statute of 
Frauds. Before the price is due there must be 
delivery, part performance or something in writing. 
If the contract is in writing it should be shown to 
be so OB the pleading. If it was not in writing 
then delivery must be made. This counter-claim 
does not show that there was a delivery of these 
aheep or that the contract was in writing, and is 
therefore bad. It is not sufficient, when an agree- 
ment is relied on, for the party pleading it to state 
generally, " it was agreed,'' &a, he must also, in 
order to comply with Order XIX., state whether 
the agreement was in writing or not, and generally 
the facts which support the allegation of an agree- 
ment {Tuarqucmd v. Fe€ur<m, 40 L T. N. S. 543). 
If there was a delivery of these sheep the defendant 
had no right to re-sell them, he had only the lien 
on them of an unpaid vendor. 

Db. Madden, to oppose : The counter-claim is 
practically for goods bargained and sold, there is 
no question of lien at all. The plaintiff did not 
pay, and the defendant resold the goods — it is not 
alleged that the plaintiff took possession of the 
goods. On the supposition that the goods were 



paid for they were handed over; the money. '^ 
not paid, so there was only a conditional delivery. 
If the money was not paid there can only be a 
conditional delivery {Bishop v, ShtHetol, 2 R <fe Aid. 
329). There is no rule which provides that 
where a contract is in writing: it has to be so stated 
in the pleadings. Order XXV., rule 4, seems 'to 
provide that applications of this nature should be 
made either to a judge sitting as a Courty or to the 
Full Court 

His HotroR said : This was sJi application, under 
Order XXV., rule 4, to strike out paragraph 1 of 
the defendant's counter-claim, on the ground t6at 
it discloses no cause of action. The Order XXV. 
is entitled, '^ Proceedings in lieu of demurrer." In 
the case oi BvrsiaU v, Bivfus] Selborhe,' L.O.,'at 
p. 38, says : ^' Demurrers are in form abolished ; 
but Order XXV. takes notice of three forms, in 
which the object of demurrers may be obtained. 
First, by raising on the pleadings a question of 14w, 
80 that the parties may have it decided quickly ; 
secondly, by raisings the question on a pleading 
whether it discloses any reaisonable cause oi action 
or answer, in which case the Court' may' order' the 
pleading to be struck out, not necessarily disposing 
of the whole action ; and, thirdly, in ease aa action 
or defence is shown by the pleadings to be frivo- 
lous and TexatiouSy then the Court or a judge can 
dismiss the whole action/ or order it to be sta^^, 
or judgment to be entered accordingly, as may be 
just." This application, so far as the first portion 
is concerned, rests on the -second of the abo^e 
grounds. I think the words of this ground have 
nearly the same effect as the rule in the Common 
Law Procedure Statute, by which general demurrers 
were to be determined. This counter-claim, although 
it may not be strictly good in form, is good in sub- 
stance ; it sets up an agreemtent whic^' is in the 
nature of goods bargained and sold, which is a good 
cause of action. In the alternative the plaintiff 
applif'S that this counter-claim may be struck orut 
on the ground that it is embarrassing; now this >is 
not the proper form of application,' though it is one 
which is very generally used. The proper ground 
for making this application is that the pleading will 
embarrass the fair trial of the action. I do not 
think that this pleading is calculated to embarrass 
the fair trial of the action, nor do I think that' it 
can embarrass the plaintiff in pleading. I there- 
fore dismiss the summons with costs, to be taxed. 

Solicitors : For plaintiff, Ihvies, Price, and 
Wigkton ; for defendant, Bennett^ Attenborotiffh^ 
WilkSj and Nwnn, 



May 16. 

Whitklbt v. TheRiverina and Echuca Red Gum 
Company, and L. Elus, Suebbiff Gabnisheb. 

Rules of Sti^preme Cowrt, 1884, Order XLV,, r. 1 
— A surplus remninvng in' the sheriff ^s hdnds 
after seizure arid sale, and satisfaction oj tlie 
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JudgmerU eredUor's claim under the eoseciUion 

is a " debt " owing by the sheriff to the judgment 

debtor^ and can be attached, 

Qftmishee frammons by a second judgment 
creditor, bj which it was sought to attach the 
Biurplns proceeds in the hands of the sheriff, after a 
leTy and sale under an execution. 

Mr. Forlongb, for thejadgment creditor, men- 
tioned the cases of Harrison v. Paynter^ 6 M. & W. 
387 ; Wood v. Wood, 4 Q. B. 397 ; Murray v. 
Simpson, 8 (L) C. L. R. App. 

Mr. Braham, for the garnishee, stated that he 
did not appear to oppose the aummons, but to take 
the opinion of the judge as to whether, having 
regard to the case of the Oriental Bank Corporation 
V. Grants 1 W. A W. (L), p. 16, surplus proceeds 
in the hands of a sheriff after a levy and sale under 
an execution could be attached by a second judg- 
ment creditor, and he also asked that, on account of 
the importance and novelty of the application, costs 
of professional advice be allowed to the sheriff 

His HoHOR said: The only difficulty in this 
case is suggested by the decision of this Court in 
The OriwUcd Bcmk Corporation v. Grant, 1 
W. k W. (L.) p. 16, in which it was held that 
surplus proceeds in the hands of the sheriff after a 
levy and sale under an execution, could not be 
attached by a second judgment creditor, under the 
Common Law Practice Act, sea 179. That section 
corresponds with sec. 201 of the Common Law 
Procedure Statute, 1865, down to the proviso in 
the latter statute, except that it makes liable to 
attachment '* moneys" of the judgment debtor in 
the hands of the garnishee, and not, as in the later 
enactment and also in the new Rules of Court, 
Order XLV., rule 1, ** all debts " owing or ac- 
cruing from the garnishee to the judgment debtor. 
The decision is no longer applicable to the law as it 
stands at present. A surplus remaining in the 
sheriff's hands after seizure and sale, and satisfac- 
tion of the judgment creditor's claim under the 
execution, is undoubtedly a "debt** owing by the 
sheriff to the judgment debtor. {Harrison v, 
Faynter, 6 M. A W. 387). It is, consequently, 
now liable to be attached. The order will go for 
the payment of £144 Is. 5d., the amount in the 
sheriffs hands. In the circumstances of the case, 
I think that the sheriff may be allowed costs of 
appearing by his legal adviser. I fix these, by con- 
sent, at one guinea. 

Solicitors: For judgment creditor, Highett and 
M^Laughlvn ; for garnishee, BraJiam and Pirani, 



Sittings in Banco. 
(Before their Honors Mr. Justice Higinbotham, Mr. 
Justice Williams, and Mr. Justice Holroyd.) 

March 12, May 4. 
HiGOiNS AND Wright v. The Victorian Rail- 

T' ' WAT Ck>MMISSI0NER8. 

Railways {Commission's 1883) (No, 767^. s.s, 2 
40, 44, 56, 59, 61, 71— J^iabUUy of Railway 



Commissioners upon a contract entered into mth 
the Board of Land a/nd\Works — Certificate of 
Engi/n^eer-in-Chief determining the contract — 
Potoer of Engineer in-Chief to determine the eonr 
tract — Arbitrators — Power to appoint arbitrators 
oifter determination oj contract-^^urisdietion of 
arbitrators— Aioard— Award a nuHUy — Costs, 
This was an application to compel the Victorian 
Railway Commissioners to pay a sum of J& 1 2,725 
found by arbitrators to be due by them to the 
plaintiffs under a contract by the plaintiffs with the 
Board of Land and Works for the construction of 
the railway between South Yarra and Oakleigh. 
The contract was entered into in 1879, and after it 
had been proceeded with for some months the 
engineer-in-chief caused it to be terminated, as he 
contended he had a right to do because the con- 
tractors did not make sufficient progress with the 
work& Some months ago the contractors, also 
claiming to act under the contract, gave notice to the 
Railway Commissioners, which body had been 
created in place of the Board of Land and Works 
to manage the railways, stating that they had 
appointed one arbitrator to act for them in the dis- 
pute they had with the department relative to the 
contract, and stating that in the event of the Com- 
missioners not appointing two arbitrators^ as they 
were empowered to do by the contract, they (the 
plaintiffs) would appoint two to act The Oommis 
sioners did not appoint any arbitrators, and the 
plaintiffs then appointed two to act with the first 
one that they had nominated. The Commisnoners 
then sent a representative to the arbitration under 
protest. The arbitrators, after taking evidence, 
decided to award the plaintiffs £12,725 for the 
work they had done, and for the loss they sustained 
by the interference of the Government with the 
execution of the work. Plaintiffs applied to enforce 
payment of the award, and the defendants sought 
to set it aside, on the grounds that the Board of 
Jjand and Works, and not they, should have been 
proceeded against, and also that under the contract 
the arbitrators were not properly appointed, and 
that the award was bad. 

Dr. Madden, Mr. Hodoks, and Mr. Hiooinb 
for the plaintiffs ; Mr. Webb, Q.C, and Mr. Box 
for the defendants. 

Mr. JasTicB Higinbotsam, in giving the judg- 
ment of the Court, said : These were cross motions, 
the one for an order to enforce performance by the 
Victorian Railway Commissioners of an award of- 
arbitrators, which had been made a rule of Court, 
in favour of J. F. Higgins and Co., for payment of 
the several sums of J 12, 775, £250 costs of refer- 
ence, and £680 17s. costs of the award ; and the 
other to set aside the same award, on the grounds 
that the contract containing the submission to 
arbitration had been lawfully determined prior to 
entering upon the matters of the reference, that no 
submission toarbitration existed between the parties, 
and that the {arbitrators hadnojurisdictionwhateyer 
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to enter upon thereferenoe. The contraoton which the 
submiflBion to arbitration was founded had been 
made^ on September 24, 1878, between J. F. 
Higgins and Co. and the Board of Land and 
Works, for the conBtruction of a portion of the 
Oippsland line of railway. The works were to be 
completed by April 24, 1879, but the contractors, 
who complained that possession of the whole of the 
ground was not given to them in due time, failed 
to complete their contract at the date specified, 
andy after various communications between them 
and the engioeer-in-chief, the Board of Land and 
Works, by an instrument under seal delivered to 
the oontraotors, determined the contract on June 
14, 1879. In 1884, on March 12 and June 24, the 
contractors proceeded, under the 87 th and 88th con- 
ditions of the contract, to appoint arbitrators, before 
whom the Pailway Gommissionersy who had then 
succeeded to the Board of Land and Works in the 
management of the State railways, appeared by one 
of their officers, and also lodged a formal protest 
This course was taken with the assent of the arbitra- 
tors and of one of the contractors. It was conceded 
in the argument that the Commissioners had not, 
by appearing before the arbitrators, waived any 
right of objection. Daviea v. Price, 34 L. J., Q. B., 
p. 8, and Bingland v. Lowndes, 17 0. B., N. S., 
p. 514^ were cited on this point The arbitrators 
made and published their award, directing payment 
of the sums above-mentioned on October 1, 1884. 
The first question which we have to determine is 
whether the Railway Commissioners were legally 
liable to the contractors upon a contract entered 
into with the Board of Lwd and Works, so that 
the award could be made or enforced against the 
commissioners. By the Act No. 767, which came 
into full operation in February 1, 1881, the State 
railways, which had previously been vested in the 
Board of Land and Works, were vested in the 
Hallway Commissioners (sees. 2 and 40). The 
power of supervision (sea 56), and of making bye- 
laws for the management of the State railways 
(sees. 2 and 44) was likewise taken away from the 
Board and given to the Commissioners, who were 
also empowered to construct and maintain all 
authorued lines of railway (sec. 61), and to control 
and manage all moneys appropriated by Parliament 
for the constructiooi maintenance, or management 
of the i^ilways (sea 69). By section 71 it is pro- 
vided that iXL contracts entered into before the 
passing of the Act by the Board of Land and 
Works in connection with the railways shall be as 
binding and of as full force and efiect in every 
respect against or in favour of the Commissioners, 
and may be enforced as fully and effectually as if 
instead of the Board of Land and Works the Com- 
missionera had been a party thereto. It has been 
argued for the Commissioners that under these 
words they would only be liable for breaches of 
contracts entered (into by the Board of Land and 
W<»fct oomiiutted hj the CommiasionerB after the 



Act No. 767 came into operation. We do not 
concur in this view. We think that the language 
of the Act is amply sufficient to cover all claims 
and causes of action, past or future, arising under 
any contract entered into by the Board of I^ind and 
Works, and subsisting at the time the Act No. 
767 came into forca The construction contended 
for would operate most unjustly if the Board of 
Land and Works, from which its property and 
means of satisfying claims established against it 
are taken away by the Act, were saddled with the 
liability for breaches of contracts the full benefit 
of which contracts had passed to the newly-created 
body. We entertain no doubt tiiat if this contract 
had been a subsisting contract, so as to be capable 
of being referred to arbitration, the Bailway Com- 
missioners would be bound to perform an awaxd 
lawfully made in accordance with the conditions of 
the contract. In the next place it was strongly 
urged on behalf of the contractors that the contract 
had not been lawfully determined, and that the 
arbitrators, therefore, were lawfully appointedi 
and had jurisdiction to enter upon and to determine 
the matters referred to them in accordance with the 
terms of the contract. This question turns upon 
the construction of the 81st of the conditioDS of 
contract under and subject to which the works 
were to be executed, and which each party 
covenanted with the other^to perform, fulfil, observe^ 
comply with, and submit to. The 81st condition 
deals with the subiect of the progress of the works. 
The first paragraph of the con£tion enables the 
engineer-in-chief to enforce by various means due 
expedition in the construction of the worka The 
second paragraph provides for the determination of 
the contract by the Board in certain cases, and 
declares what shall be the effect and consequences 
of such determination. The predse meaning of 
this second portion of the condition will best be 
made apparent if the terms are distributed into their 
proper divisions and subdivisions. We think that 
three classes of cases are contemplated in which 
the board siiall have power to determine the con* 
tract ; that the first class contains four subdivisionfli 
and that the whole should be read and construed as 
if it were written as follows : — <4. If the contractor 
{a) shall, in the opinion of the engineer^in-chief, 
fail to make such progress with the works as the 
engineer-in-chief shall deem sufficient to insure their 
completion within the specified time ; or (6) shall, 
after the specified time has elapsed, have not made 
proper progress with such works ; or (e) shall use 
or employ bad or insufficient material ; or (d) exe- 
cute any work in an imperfect manner ; and shali 
(in any of such cases) fail or neglect to rectify any 
such cause of complaint for seven days after being 
thereunto required in writing by the engineer-in 
chief. Or, 2, if the contractor idiall, in the judg« 
ment of theengineei^in-chie^ commit a wilful breach 
of his contract. Or, 8, if any of the works in the 
specification^ or ' 



in any of the drawings, or ^^\r> 

O 



240 



TtiE AtrSTJRALtAif LAW *lMEa 



I May Strd, 18Bf « • 



extrM, Additions, enlargementfli deviations, or 
alterations thereto or therein shall be carried on 
or done on any Snnday without the written per- 
mission of the engineer-inchief, previously obtained 
then, and in any of suoh cases, it shall be lawful 
for the Board," etc. The power of the Board of 
Land and Works to determine the contract is thus 
called into existence only in certain specified cases; 
except in some one or more of these cases the power 
is not given, and cannot, of course, be exercised. 
The actual determination of this contract by the 
Board on June 14, 1879, was founded upon the 
following oertifioate of the engineer-in-^hief, dated 
June 12, 1879 :— " To the Board of Land and 
Works. — Contract No. 1,117, entered into between 
Joseph Fielding Higgins, and Andrew Wright with 
the Board of Land and Works, for the formation 
of a portion of the Gippsland Railway, from South 
Tarra to Oakleig^. I, Robert Watson, of Mel- 
bourne, engineer-in-ohief for the time being of the 
Victorian Railway Department, do hereby certify 
that, ia m/y opinion, the above-named Joseph 
Fielding Higgins and Andrew Wright, have not, 
after the specified time for completing the works of 
the above contract had elapsed, made proper pro- 
gress with suoh works, and that I have complained 
to them- of such want of proper progress, but they 
have failed to rectify such cause of complaint for 
sevaot days after being thereunto required in writing 
by me. And I further certify that, in my judg- 
ment' the said Joseph Fielding Higgins and Andrew 
Wright have also committed a wilful breach of the 
above eontract by thdr neglect to complete the 
works of the said contract before this day. Dated, 
12th day of June, 1879.— Robbrt Watson, 
£ngineer4n-chief.'' It has been contended for the 
contmctors that this certificate, that the contractors 
had not, in the opinion of the engineer-inchief, 
made proper progress, is not sufficient, that the fact 
that proper progress had not been made must be 
alleged and established by proof, and that the 
engineer-in-chief's opinion about the fact is not 
enongh to warrant the board in determining the 
oontraet. We think that this contention is correct. 
The words ^ in the opinion of the engineer-in-chief" 
are not repeated in sub-division b of division 1 
above set forth, and the use of the word " shall " 
in that sub-division and the grammatical construc- 
tion of the sentence seem to forbid the implied 
repetition of them. We cannot imagine the 
reason for omitting them in this place, but we are 
bound to suppose that some good reason existed, 
and we must give elffect to the plain meaning of the 
words employed by the partie& The making a com- 
plaint by the engineer-inchief, and thefailure by the 
contractors to rectify the cause of the complaint 
made would be unavailing if the cause of the com- 
plaint stated in the condition did not exist, or was 
not shown to exist. Proper progress may have been 
made with the works after the specified time elapsed, 
l^lthpngh the eDgiBeec4n-ahief. may have been of 



opinion that it had not been made, and had founded 
a complaint upon such erroneous opinion ; and the 
contractors would not be bound to rectify this cause 
of complaint, based upon opinion only, unless the 
opinion was, and could be proved to be, in accord- 
ance with the fact. This portion of the certificate, 
therefore, is insufficient, in our opinion, to support 
the determination of the contract by the Board. 
But the engineer-in-chief further oertified that, in his 
judgment, the contractors had committed a wilful 
breach of their contract by their neglect to complete 
the works of the contract before the date of the 
certificate. It has been argued that there can be 
only one wilful breach of the contract on which the 
engineer-in-chief can certify, namely, neglect to. 
carry out the instructions in the written notioe 
mentioned in the first paragraph of the 81st con- 
dition. But the language of the condition does not 
support this view. "A breach" — that is to say, 
we think, " any breach," not " the breach above- 
mentioned" — may be, in the judgment of the 
engineer-inchief, a wilful breach of the contract, 
and therefore sufficient ground within this condition 
for determining the contract The first part of this 
81st condition does not purport to limit wilful 
breaches of the contract to the particular case of 
the wilful breach there mentioned. It appears to 
have been the object of the contracting parties, bj 
making failure on the part of the contractors to 
carry out instructions within seven days after 
written notice a constructive wilful breach of the 
contract, to enable the engineer-in-chief to insdre 
sufficient progress of the works, either by employ- 
ing workmen and providing materials himself, or 
by procuring an absolute determination of the oon- 
traet. Witli this view he is expressly empowered 
to declare that to be a wilful breach which he may 
know not to be really a wilful breach of the oontraot. 
But there may be also breachee of contract which 
in bisjudgment are not constructive only, but actual 
wilful breaches, and in the case of any such breaoh 
the contract may, we think, be determined under 
division 2. The breach here certified to be wilful 
in the judgment of the engineer-in-ohief is the 
neglect on the part of the ccmtraotors to complete 
by June 12, 1879, the works which by the terms of 
the contract ought to have been completed by April 
34, 1879. We think that this certificate furnished 
a good and sufficient ground to tiie Board for 
absolutely determining the contract ; and if the con- 
tract was determined by the Board under eiroam* 
stances which make the determination valid and 
effectual, all claims and demands under the contract' 
are to be deemed to have been satisfied by previous 
payments, and there remained nothing in connection 
with the extinguished contract which could be 
referred to and dealt with by arbitrators. Theoon* 
ditions providing for arbitration ceased, in. our 
opinion, to have force or to be capable of being put 
in operation at the same time that theoontraotwas 
determined ; neither party had^trer lio appoixit. 
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arbhratoiB, and arbitrators, if appoixited, had no 
jariadiotion to act. A view opposed to- this bad been 
stroi^^ly pressed upon us. It had been contended 
that even if this contract was, in fact, properly 
determined, not only might arbitrators be appointed 
who oould award and determine upon any dispute 
that could be referred to arbitrators under the oon- 
traot, but that their award, although clearly 
erroneous and in excess of their jurisdiction as deal- 
ing with matters which could not be referred to 
them, is, nerertheless, binding and ecmclusive, and 
that this Court cannot set it aside, but is bound to 
enforce it. We tbink that this riew is wholly un- 
tenable. It is true, as has been noticed in the argu- 
ment, that it was the actual as well as the apparent 
intention of the f ramers of these general conditions 
of public contracts to oust the jurisdiction of 
the courts of law. This may be a perfectly legiti- 
mate object, and if parties choose to determine that 
they will have a domestic forum instead of resort- 
ing- to courts of justice, a priTna facie duty is un- 
doubtedly cast upon courts and judges to act upon 
and give effect to such an agreement (see per Lord 
Sel borne, L.O., in Williaford «?. Watson, 8 C. A., at 
p. 46(^)i Questions requiring for their determina- 
tion the exoroise of professional judgment or in- 
Tolying the minute aud protracted examination of 
numerous or intricate accounts cannot be satisfac^ 
torily determined hy a jury in a court of justice^. 
Accordingly in this, as in many other contracts for 
the' construction of extensive public works, provi- 
sion has been made, and we venture to think wisely 
made^ ior the adjustment of doubts, disputes, and 
differences by a domestic forum, consisting either of 
a profession^ officer of high rank and qualifications 
or : of arbitcatocs chosen by the parties. But 
neither Uie engineer-in-chief nor the arbitrators 
have any jurisdiction at all except nnder and sub- 
ject to the eontraot and while the contract is sub- 
sisting. So long as the contract continues to exist 
the jurisdiction and functions of the engineer-in- 
chief atid of arbitrators, if arbitrators be appointed, 
are entirely diatinot. By condition 87, doubts, 
disputes, and differences are to be referred to arbi- 
tration, " subjiect to the powers hereinbefore given 
to the engineer-in-chief, and only in respect of such 
matters or things not hereinbefore left to his deci- 
sion,, determination, settlement^ direction, or assess* 
ment, or to be governed by his certificate.'' Differ- 
ences conoemiQg thjd meaning or intention of the 
contrast^ or of the specification or conditicxis of con- 
traet» can onl^ be referred to arbitration subject to 
the same limitation, and arbitrators^ even though 
duly i^pointed * under a still subsisting contract, 
have no juriadibtion to determine the meaning of 
such portions of the contract as relate to matters 
and thkkgs to be determined by the decision of the 
engineer-in-chief. The decisions of the engineer-in* 
chief.and of thd arbitrators respective^ in the exer- 
cise of ;their separate and diatinci< functions. are 
abet>lutd7 final And bindjipg.upoA t^e pfirtief^ and 



neither authority can at the instance of either of 
the parties interfere with or set aside the acts or 
determinations of the other authority. This is 
placed beyond dispute by the language of condition 
91, which provides that "all the awards, directions, 
decisions, determinations, admeasurements, and 
valuations of the said engineer in-chief or arbitra- 
tors, or any two of them, as the case may be, under 
any part of this contract, shall be final and binding 
upon the Board, and the contractor do hereby agree 
respectively to perform, abide by, and submit to 
the same. . . . And it shall not be competent for 
the contractor or the board to except in Jaw or in 
equity to. any hearing or determination before or of 
the said engineer-in-chief or the arbitrators, as the 
case may be, on the groand of any want of juris- 
diction, or excess of authority, or irregularity of 
proceeding, or otherwise, howsoever ; but any and 
all matters made the subject of any such hearing, 
or determination, or decision, and whether of retro- 
spective or prospective operation or effect^ shall be 
held and deemed, both at law and in equity, to have 
been properly submitted to the said engineer-in-chief 
or the arbitrators, as the case may be, and to be 
taken to have been properly adjudicated upon.'* It 
appears by the contractors' affidavit of I^ovember 
20, 1884, that in this case the arbitrators believed 
that the contractors had made proper progress with 
the works after the specified time had elapsed, and 
that there had been no wilful breach of the con- 
tract, and that they decided that the contract had 
been wrongfully cancelled bj the Board of Land 
and Works. These were questions which, aasum* 
ing this contract to be still in force, as having been 
wrongfully put an end to, related to powers given 
to the engineer-in-chief, and involved the determi- 
nation of matters or things left by the oontraci to 
his decision, and they were questions, therefore, 
which were not referred, and whzch.couldnot, accord- 
ing to the conditions of the contract, be referred 
to the arbitrators ; and the arbitrators could not, 
by treating the act of the board as a nullity and 
deciding upon matters which had not been referred 
to them, give themselves jurisdiction. Bat i^ aa 
we think, the contract and all its provisions had 
been previously lawfully determined, the want of 
jurisdiction in the arbitrators is still more clearly 
apparent. It is oertain that the arbitrators had no 
jurisdiction to decide whether the contract was or 
was not in force. When the construction of a con* 
tract, as a whole or in part, is left to persons 
appointed by the parties, it was necessarily implied 
upon a question arising as to the existence of the 
contract, that the Court is to have the power to 
determine that question in the first instance. And 
if the Court should be of opinion that the contract 
has been legally determined and does not exist, no 
questions relating to the construction of the con* 
tract can come under the consideration of arbit^'a* 
tors who are th^mselve8 the.oreatures of the con* 
tii^pt^ an<lc^uuM>t be called into existpcejtfter i( 
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has come to a final end. We need not consider 
whether the arbitrators in dealing with some of the 
matters included in items of the particolars on 
which the award is based have determined upon 
matters and things to be decided by the engineer- 
in-chief, or to be governed by his certificate. We 
are of opinion that the whole of the proceedings in 
connection with this arbitration, including the 
appointment of arbitrators and the award, are 
absolutely null and void. In a case like the present^ 
where the award is a nullity, and any action 
brought to enforce it must fail, it is not usual for 
the Court to interfere to set the award aside {Doc, 
d. TumbuU v. Brown^ 5 B and Cr. p. 384). For 
this reason, the motion to set aside this award is 
refused, but without costs. The motion for an order 
to enforce payment under the award is also 
refused, with costs, to be paid by the applicant. 

Mr. Justice Williams said: That he con- 
curred, with the result of the judgment, but there 
was one portion of it to which he could not give 
his full concurrence— namely, that portion of it 
which held invalid that part of the certificate of the 
engineer-in-chief which stated that, in his opinion, 
proper progress had not been made with works 
after the specified time for completing the works 
of the contract had elapsed; that he had com- 
plained to them of such want of proper progress, 
but they had failed to rectify the cause of complaint 
for seven daysafter being required to do so. He was 
was disposed to think the words in clause 81 of the 
conditions of the contract, '* in the opinion of the 
engineer-in-chiof," which were expressly mentioned 
in and governed the first mention of the second 
sub-division of clause 81, governed also the second 
mention oftbat sub-division, namely, *' or shall after 
the specified tine has elapsed, have not made 
proper progress with such works." fie thought 
the opinion of the engineer-in-chief was to govern 
the decision upon that fact as well as the decision 
upon the fact named in the first sub- 
division, namely, if the contractors <' fail to make 
BUi^h progress with the works as the engineer-in- 
ohief shall deem sufficient to insure their comple* 
tion within the specified time." The engineer-in- 
chief had admittedly to form an opinion as to the 
first question, because he was the only person 
capable of forming an opinion on what must be to 
a certain extent a matter of opinion, namely, 
whether sufficient progress had been made with the 
works within the specified time. So that if suffi- 
cient progress was not made in his opinion, he 
might state that fact, and the Board might there- 
upon determine the contract. If it was right or 
necessary that the engineei-in.chief should form an 
opinion on the first point, it seemed also proper 
that he should do so on the second point. It was 
true that to give this construction to the subdivi- 
sion of clause 81 /the word "shall" must be struck 
out for the grtimmatical construction of the clause. 
Sat it was so dear that the intention of tiie parties 



was that the judgment of the engineer-in-ohief 
should be exercised to determine the matter thftt 
he had come to the conclusion, though not without 
some doubts that this word '^ shall" was redundant 
and must be struck out, so as to admit the words 
" in the opinion of the engineer-in-chief to govern 
this portion of the clause. The rule whidb had 
been laid down for the interpretation of statutes 
had been extended to the interpretation of con- 
tracts, that when the judicial interpreter was satis- 
fied that an obscure clause as it stood did not fairly 
express the intention of the parties, and that a sug- 
gested amendment did do so, he was at liberty to 
adopt the suggested amendment, and as the inten- 
tion of the parties was of judicial interpretation, he 
ventured to do so in this case. If this view which 
he had expressed was correct, the decision of the 
Board of Land and Works could be supported, not 
only on the ground stated by the judgment just 
read, but also on the ground that the neglect of the 
contractors to comply within seven days with the 
complaint made by the engineer-in-chief enabled 
him absolutely to determine the oontraot 



BiEKKETTs V. Akbhubst. May 4. 

Under an agreement not to carry on bueiness/or 
the space ojjive years under a penalty of £100, 
a^ not to start in the same line qf business in a 
radius oj eight miles^ it was held that the penalty 
of £100 u)as to beco7%eideredasliquidated damages 
for the breach of the first paH oj O^s agreement; but 
that as a second part did not contain any 
penalty^ no damages could be recovered unless 
proved. 

Appeal from County Court, Melbourne. 
Mr. Hodges for the appellant (the defendant) ; 
Mb. Isaacs for the plaintiffs (the respondents). 

The plaintiffs, J. B. Bennetts and J. Roberts 
sued the defendant, Wm. Akehurst, to recover 
damages for breach of an agreement. The defend- 
ant had carried on the business of a carpenter and 
cabinetmaker at Prahran. In October, 1883, he 
sold his business to the plaintiffs for the sum of 
£156. Among the conditions of sale were these : 
— '^ 3. The vendor agrees not to start in the same 
line of business within the next five years under a 
penalty of £100, and will do all in bis power to 
further the interest of the said purchasers. 4. The 
vendor agrees not to start in the same line of 
business in a radius of eight miles. " The plaintiflTs 
alleged that the defencUnt had broken the con- 
ditions of the contract under which they bought 
by entering into competition with them by starting 
in the same line of business within five years ci 
the sale to them, and also within eight miles of 
Prahran. The defendant asserted that the business 
which he had done was not in competition with the 
plaintiffs ; that the business he had sold to them 
was that of carpentering, and what he had done 
was to take contracts for building housesL Judge 
Cope found on the evidence that the defendant had 
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entered into competition in the same line of baai- 
neas with the phuntifb, and gave a verdict for them 
for jCIOO. The defendant appealed. It was con- 
tended for the appellant that the evidence showed 
that the defendant had not carried on the business 
of a carpenter since the sale to the plaintiffs, but 
that of a contractor ; and that as to damages there 
"was no provision for payment of any sum as 
liquidated damages for having commenced the same 
business within a radius of eight miles of Prahran, 
and the plaintifis before they recovered any sab- 
stantial damage on that ground should give evidence 
of what they had lost by the competition of the 
defendant. As to the sum of £100 mentioned in 
the third condition of sale, that condition was 
illegal, as it was in restraint of trade, as it might 
mean that the defendant was not to carry on 
business anywhere for the period mentioned in it. 
In reply to the last objection, it was contended that 
it could not be taken at this stage ; the defendant 
had not relied on illegality at the trial in the 
County Court, nor as one of the grounds of 
appeal 

Mb. Justicb Hioinbotham said that the Court 
was of opinion that the appeal should be dismissed. 
The contract between the parties was that the 
defendant should not start in business for five years 
under a penalty of £100, and by a second stipu- 
lation it was agreed that he should not start in the 
same line of business as the plaintiffs within a 
radius of eight miles from Prahran. There was 
evidence that after the agreement was made the 
defendant did, within a radiud of eight miles and 
within five years, start in the same line of business, 
that is to say, he went into competition with the 
plaintifis in the same line of business. It was also 
proved that he did himself do carpenter's work, and 
the judge of the County Court had found as a fact 
that the defendant did do carpenter's work, and did 
it in the course of carrying out contracts which he 
took, and thereby committed a breach of the agree- 
ment. Then the question arose — a breach of what 
agreement ? If it was a breach of agreement not to 
start in the same line of business within a radius of 
eight miles, then, inasmuch as there was no pro- 
vision for a penalty connected with that stipulation, 
the plaintiffs would not be entitled to recover 
damages except such as they could prove they had 
sustained through the breach of the contract Ihey 
had not proved any damage under that clause. But 
another stipulation of the oontract provided for a 
penalty of £100 in order to prevent a particular 
Act — ^namely, the defendant starting in the same 
line of business within a period of five yeara Then, 
was that sum to be regarded as a penalty or as 
liquidated damages. The Court was of opinion that 
the amount should be regarded as liquidated 
damagea It was said that the provision restricting 
the defendant from carrying on business for five 
years was unreaaonahle^ and was therefore illegal 
But ina8iTMy>h- M attBt defence uras not raised in the 



County Courts although the defendant waa called 
on to state his defence, and as the point was not 
taken on the application for anew trial, it could not 
now be brought forward. The question of the 
illegality of the condition did not, therefore, now 
arise, as the defendant was not in a position to 
contend it was illegal. The plaintiffs were entitled 
to recover the £100 mentioned in the contract, and 
the appeal would be dismissed. 

May 4. 

ThbBuzolioh Patevt Damp-risistivo CoMPAirr 

V. LuPLAu, Same v. St. Paul, Sake v. Conv- 

WELli. 

Appeal/rom County Cowrt — New trial — Opmion 
of judge ofw^trwr Court erroneous. 
These were appeals by the plaintiff company 
against a decision of the judge of the County 
Court, Melbourne, nonsuiting Uie plaintiffa The 
actions were brought to recover sums due for calls 
on shares held by the defendants in the plaintiff 
company. At the trial in the County Court Judge 
Cope hdd that the company should, by the artioles 
of association, have forfeited the shares before suing 
for calls, and therefore nonsuited the company, 
which appealed. 

Mb. Hodges and Mb. Isaacs for the appellants ; 
Mb. Walsh and Mb. Goldsmith for the respondent^ 
Mb. Goldsmith said that the respondents did 
not mean to contend that the decision in the County 
Court was right for the reason given by the judge, 
but enough eridencehad been given at the trial to 
show that the decision was right on other grounds ; 
that, in &kct, the call had not been properly mada 

Mb. Hodges said that the judge had practically 
stopped the plaintiflEs in their case, for he said that 
no matter what evidence was given, he should hold 
that the plaintiffs must be nonsuited, as they had 
not forfeited the shares. As the plaintiffs had 
yielded to the judge's opinion on a point of law 
which was now admitted to be erroneous, there 
should be another trial. 

The Coubt held that there should be a rehearing 
of the case before a jadge of the Supreme Court, 
and that all the parties should bear their own oosts 
of the proceedings till the present time. 

May i. 
McLaughlin (Appbllamt), Call and Othebs (Re- 
spondents.) 
PoUce Offences Amandment Act 1876 (No, 532), 
see. 1 — Gammg at any game or ^^ pretended^' 
game of chance — Meaning of the word ^^pre- 
tended" 

This was a special case stated by the General 
Sessions, Melboame, on an appeal by one Bol^rt 
M'Laugblin, against a conviction by the justices in 
petty sessions. M'Laughlin was summoned under 
section 1 of the Police Offences Amendment Act 
No. 532, which provides that '' every person playing 
or betting by way of wagering or gaming in any 
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street^ roitd, highway, or other open and pablic 
place, or in any open place to which the public, 
whether upon or without payment for admittance, 
have or are permitted to have access at or with any 
table, instrument, or means of wagering or gaming, 
or any ooin, card, token, or other article us^ as an 
instrument or means of such wagering or gaming, 
at any gcmie or pretended game of chance,^* ik%\\ be 
liable to a penalty.- M'Laughlin was convicted of 
playing at a '^ pretended game of chance " at the 
Flemington racecourse on the 4th November last. 
The evidence against him was that the prisoner and 
another man named Lascellee were on the flat at the 
racecourse. They bad a revolving disc marked with 
the letters of the alphabet. The^ame was for them 
to collect from the public ^Gs., giving a ticket re- 
premnting each shilling and each ticket bearing a 
letter corresponding to those on the disc. When 
the disc was revolving, Lasoelles would fire a pin 
from a gun at it. The holder of the ticket tsorres- 
ponding with the letter which the pin would strike 
received 20s., and the balance of 6& would be re- 
tained by M'Laughlin and Lasoellea A constable 
of p<^ce, however, swore that he had heard 
M'Laughlin cry out that a winner was to receive 
5s. only. He noticed that Lascelles could stop the 
disc in such a way as to prevent anyone seeing 
what letter the pin strack. The question reserved 
for the Oourt was whether on this evidence the con- 
viction could be sustained. 

Mr. Choiclet appeared in support of the convic- 
tion. There was no ap|)earance for the prisoner. 

Mr. Ohomlkt conteded that the conviction was 
good. The prisoner was convicted of playing a 
*' pretended game of chance." By that was meant 
a game that was held forth as a game of chance ; it 
did not necessarily follow that it was falsely played. 
But even if it was necessary to prove fraud there 
was evidence in this case that McLaughlin had been 
guilty of fraud. 

Thb Court held that the conviction was right. 
The same appeared to consist in firing a* pin at a 
revonring disc, revolving so rapidly as to make it 
imjpbssible to calculate what portion of the disc 
would be struck by the pin, and holders of CHrds 
would be unable to guess what part of the disc or 
what letter would be struck by the pin. It was 
evidently held out to be a game of chance by the 
persons conducting the game. The word '* pre- 
tended" in the Act must have its original mean- 
ing ** to hold forth," not necessarily falsely. The 
promoters of this game held it forth to be a game 
of chanca 



Taylor t. Browning. May 4. 

Where the defendant owned certain land on which 
were houses and there was a water-pipe passing 
through other land of the defendant, and supply- 
ing such houses from the road, a/nd the defendant 
after the sale of su>eh hoitses to tJie plaintiff cut 
off such pipes so as to deprive the plaintiff of 



waJbsT — Held, tkaJb this was a reasonable easement 

and passed to the plaintiff , 

Appeal from County Court, Melbouma 

Mr. Dufft for appellanc; Mr. Lbon for re- 
spondent. 

The plaintiff sued the defendant for damages 
caused by his wrongful obstruction and diversion 
of water flowing from a Tan Yean pipe at South 
Yarra, to a house of the plaintiff's in AthoUstreet 
The judge gave a verdict for the defendant, and the 
plaintifl^ appealed. 

Mr. JasTiCB HiaiNBOTHAH said : Hue was an 
appeal from the decision of a judge of the Couaty 
Court at Melbourne, by whidi judgment was 
directed to be entered for the defendant. The 
plaintiff's cause of action was the alleged wrongful 
obstruction and diversion of water flomng through 
an underground fApe, connecting the Government 
water main in Punt-road, South Yarra, with houses 
of the plaintiff, situated in Athoi-street, and wrong- 
fully obstructing the plaintiff's use of the said 
water. The defendant was originally the registered 
proprietor of the plaintiff *s land, together with his 
own, the whole being held in one pieoe or paroeL 
On March 7, 1883, the defendant sold and trans- 
ferred a part of his land with two houses upon it 
to a Mrs. Taylor, who sold and trans^rred the 
same pieoe to the plaintiff before the oommence- 
ment of the action. Prior to the sale to Mrs. Taylor 
the houses were supplied with water from the Yan 
Yean reservoir by a pipe from the main in Punt- 
road, which ran through the land retained by the 
defendant, and adjoining the road. The defendant 
in March, 1884, plugged the pipe passing through 
his land, and •this constituted the wrong c^mpUtned 
of by the plaintiff. When the case first came before 
this Court on appeal in December last, it was 
suggested for the defendant and respondent that 
it had been admitted at the trial in the court below 
that the pipe had burst, and that that was the 
reason why it had been plugged by the defendant 
The case having been remitted, in consequence of 
this suggestion, to the learned judge of the County 
Ccurt, we have been informed by him that no such 
admission was made. The case must, therefore, 
be dealt with on the assumption that the plugging 
of the pipe was the voluntary act of the defendant 
done in the assertion of an alleged right, and the 
question now to be determined is, bad the defendant 
the right to stop the water as it passed from 
the main outside his land through the pipe 
on his own land to the plaintifi'e houses f V^e 
are of opinion that he had no such right. The fol- 
lowing, together with other cases, were cited and 
commented upon in the course of an extremely good 
argument, addressed to us by Mr. Duffy for the 
plaintiff, and Mr. Leon for the defendant: Nicholas 
V. Chamberlain, C.J., p. 121 ; Pyer v. Carter, 
1 H. and N., p 916 ; Suffield v. Borwn^ 4 D. J. 
«nd S., y. 1^5 ; Watts v. Kelson, L. B. 6 Ob. 166 ; 
FoUlm V, Bastard, L. B. 1 Q. B. p. 166. Tbe 
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apparently conflicting opimons exprcBwd in these 
oases were reviewed, and a oonsiateDt legal doctrine 
upon this subject was laid down in the more recent 
case not cited at the bar of Wheldon v. Burrows^ 
] 2 O. D., p. 31. The following extract from the 
. masterly jadgment of Thesiger, L. J., illustrating 
the distinction between an implied reservation and 
an implied grant, appears to ua accurately to 
represent the whole of the decisions, excepting only 
Pyer v. Carter^ 1 H. <fc N, p. 916 — bearing upon 
the question to be determined in the present case : — 
"We have had a considerable number of cases 
cited to us, and out of them I think that 
two propositions may be stated as what I 
may call the general rules governing cases of 
this kind. The first of these rules is that 
on the grant by the owner of a tenement of part of 
that tenement, as it is then used and enjoyed, there 
will pass to the grantee all those continuous and 
apparent easements (by which, of course, I mean 
. quasi easements), or in other words, all those ease- 
ments which are necessary to the reasonable enjoy- 
ment of the property granted, and which have been 
and are at the time of the grant used by the owners 
of the entirety for the benefit of the part granted. 
The second proposition is that if the grantor intends 
to reserve any right over the tenement granted it 
U his duty to reserve it expressly in the grant. 
Those are the general rules governing cases of 
this kind. £ut the second of those rules is subject 
to certain exceptions. One of those exceptions is the 
well-known exceptions which attaches to cases of 
what are called ways of necessity, and I do not dis- 
. pute for a moment that there may be» and probably 
are certain other exceptions. Both of the general 
rules which I have mentioned are founded upon a 
maxim which is as well established by authority as 
. it is consonant to reason and common sense — viz., 
that a grantor shall not derogate from his grant. 

- It has been argued before us that there is no dis> 
(Suction between what has been called an implied 
grant and what is attempted to be established under 
the name of an implied reservation, and that such 

• a distinction betvreen the implied grant and the 
implied reservation is a mere modern invention, 

; riand one which runs contrary, not only to the 

• general practice upon which land has been bought 
' and sold for a considerable time, but also to 
. authorities which are said to be clear and distinct 

upon the matter. So far, however, from that dis- 
; tinotidn being one whidh was laid down for the 
. first time by, and which is to be attributed to Lord 
. Westbury in Suffield v. Brown j it appears to me 

that it has existed almost as far back as we can 

- trace the law upon the subject, "pp. 49-50. It 
. deserves to be mentioned that Lord Justice James, 
. whoin Watts v, KeUon, L. R. 6 C, at p. 171, had 

• said, *^ I also am satisfied with the d^ision in 
Pyer «L Garter f^ was a member of the Court which, 

, in vtibis latter case, distinctly disapproved of the 
I. ctodirineiproponn4ed;in Pyer «. Cwter^ to tbeefiect 



that there wad no distinction between an implied 
reservation and an implied grant The application 
of the first of the two general rules above stated', to 
the facts of the present case is plain and ^asy* At 
the time the defendant sold the piece of land^ whieh 
afterwards became the property of the plaintiff, 
Uiat piece had a right to the water from the mam 
as a continuous and apparent easement connected 
with it, an easement necessary for the reasonable en- 
joyment of it, and which had been^ and was at tl^e 
time of the first sale and transfer of tha^ pieceof land, 
used by the defendant as the owner of the eatiretSr, 
for the benefit of the piece sold and tvanafblTod. 
That easement therefore passed to the fvausfes^, 
and the iefendant could not afterwards, by his 
voluntary act, derogate fr<»n his grant to. thedetfi- 
ment of the plaintitf, who dammed under the gi*antee 
of the defendant We are ol opinion that thegndg- 
ment of the learned judge of the County Coujrt wfui 
erroneousi and that the appeal should be ailawedy 
with costs, both ot the appeal and ci the refereii|^ 
back to the County Court. The case -will be ireh^^d 
before a judge of this Court The question vof tjbe 
cost of the summons heard by xpo dk ^rd Ja;n\i«ki^, 
1885, was reserved pending this appeal !Fhese 
costs must be paid by the defendant 

Appeal to be allowed. Case to be reheard before 
a judge of the Supreme Court' 

ExpaHe MouBiTZ. < May 1. 

Justices of the Peace StaitUe 186^ mc. iS-r-i^rtf- 
hUntion — Se^ff-^JusUces cannot recognise items 
in a setoff relating to clairrtsjor breach ofconr 
tract ; nor on accou/nts stated, not claims in such 
set-off for wohrk and labour u/nless such claims 
arose toithvn 12 months btfore ^ complaint toas 
made. 

Order nisi to prohibit the justices at Warragul 
from enforcing an order for payment of asom of ^5 
17f^ 6d. in a complaint of Witton v, MamitZf The 
complaint, which was brought 4>n the ^^st 
November, 1884, was for goods i9old and delivered. 
The defendant admitted the daipi, bnt pvit. iq a 
set-off for the sum of XU 10s, The setoff ms 
made up of various items of work and labour dope 
from the 10th to the 24tb Ootoberr 1883, amoui^t- 
ing altogether to about £^ lOs-^^iand other smnsft)r 
breach of contract and for money dtt^ 'Q& an aocotpit 
stated. AbU> these last items the justices had mo 
jurisdiction to adjudicate* But as to the ptjber 
items, it was urged that as they wetfe for sumadue 
more than twelve months before the complaint 
was heard, the justices had no authority to make 
any order on the complaint Section 48 of the 
Justices of the Peace Statute, No, 267, provided 
that in every complaint in which the defendantf is 
allowed to setoff any debt or demand claime4,^r 
recoverable by him from the coDigpkdnant^ SHhch 
defendant shall be entitled to recover in suchcom- 
plilint th.e amount, if aayi by .^hioh tixp dobt ^r 
demapd no set off ej^ce^ the- ifiht ^4»m»d 
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claimed and proved by the oomplainant, and shall 
have an order for the same accordingly; but, if 
the debt or demand did not arise within twelve 
months before the complaint was made, no order 
whatsoever shall be made on such complaint. The 
jastioes decided against the defendant, and made 
an order for the complainant for the sum claimed. 
It was sought to prohibit the justices from 
enforcing the order on the ground that it was im- 
properly made, as some of the items of setoff were 
due by the complainant more than twelve months 
before he brought his complaint. 

Mb. Skiknbb moved the order absolute ; Mb. 
DuFFT showed cause. 

The Ooubt remitted the case to the justices to 
be reheard, with the intimation of opinion that the 
justices were not to recognise the items in the set- 
off relating to the claims for breach of contract, or 
on the accounts stated, and that on the items in the 
set-off relating to the defendant's claim for work 
and labour they should ascertain whether those 
claims arose within twelve months before the com- 
plaint was mada If they did so arise, then they 
could deal with them, and, if they were proved, 
could set them off against the complainant's 
daim. 

May 1. 

Exparte Kitchikghan and Milton. 
Com^Mmes (Mining) 1867 (iTo. 324), sec, 9— No 
action can he brought against a memher of an 
unregistered partiiernhip for mining pwrpoees 
upon a eimple contract made by or with any 
other memher of such partnership on behalf of 
the same unless such contract or memorandum 
thereof be in writing and signed by the mem- 
ber sought to be charged. 

Rule nisi to quash an order of justices at 
Bethanga made in a complaint of Jenkins v, 
Mansfeldf Eitchingma^y and MiUon, The com- 
plaint was brought to recover a sum of £19 10s. 
for pyrites supplied to the Murray Valley Pyrites 
Company, of which the defendants were members. 
It was heard at Bethanga on the 13th November 
last, when an order was made for payment of the 
amount due. An affidavit was, however, filed to 
the effect that neither Kitchingman nor Milton had 
been served with A summons to appear at the 
Police Oourt^ although Mansfield had been served. 
Kitchingman accidentally heard of the proceedings 
against him, but Milton did not know of them 
until after the order was made against him. It 
was also contended that the order of the justices 
for payment of the money was bad as against 
Kitchingman and Milton, inasmuch as they had 
not given any ordef for ^e goods. Section 9 of 
the Act 324, passed in 1867, provided that <'no 
action shall be brought whereby to charge any 
member of a partnership, or co-adventure estaih 
lished or to be established for mining purposes, 
and not registered under the said Aet^ upon any 
iimple contract made by or with any other member 



of such partnership or co-adventure on behalf of 
the same, unless such contract, or some memo- 
randum or note thereof, shall be made or contained 
by or in writing to be signed by the defendant in 
such action." In this case the company was not 
registered, and neither Mr. Kitchingman nor Mr. 
Milton had signed any memorandum or contract. 

Mb. Walsh moved the rule absolute to quash 
the order of the justices. No cause was shown. 

The Coubt made the rule absolute, with costs. 

A similar application was made to quash an 
order of the justices at Bethanga against Kitching- 
man and Milton for £7 lis. 6d., made upon the 
complaint of W. K Bobinson. The circumstances 
were the same as in the other case, and the Court 
made absolute the rule to quash the order of the 
justices. 



SUPREME COURT SITTINGS. 
(Before His Honor Mr. Justice Molesworth.) 

HowBLL V. Hakdimo. April 9. 

VolwrUary settlement — ffuebandand usjfe — Where 
a husband having made a voluntary settlement of 
certain property on his toife, sold this property 
after the death of his toife, having taken out ad- 
ministrcUion to her estate. Held, that the land so 
settled is part of the assets of the wtfe^ and that the 
hu^Mndy as admmi^ator^ is accountable to the 
next-ofkin of the wife for the value of such 
property. 

This was an action brought by Mr. W. S. Howell, 
a brother and one of the next-of-kin of Mrs. Hard- 
ing, who had been wife of the defendant, Mr. Silas 
Harding, seeking to have her estate administered, 
and claiming to be entitled to a share of it In 
1878 Mr. Harding executed a voluntary settlement 
upon his wife of some land in the Western district 
Mrs. Harding died about two years aga Mr. 
Harding after her death sold the property to a 
nephew of his, Mr. langye, and claimed that this 
had the effect of setting aside the settlement The 
plaintiff contended that Mr. Harding was bound to 
answer to the nextof-kin for the value of the 
property, and the plaintiff's share of it was one- 
fourth. 

Mr. Hiqqins and Ma. Topp for the plaintiff; 
Mb. Wkbb, Q.C., and Mb. ▲'Bbokbtt for the de- 
fendant, Mr. Harding ; Mb. Campbbll tor another 
defendant, Mr. R. Howell, another brother of Mrs. 
Harding'a 

His Honor, in giving judgment, said : On 
December 3 (reported in the Argtu, Deoember 5, 
1884) I expressed my opinions, undecided, in (his 
case as to the liability of the defendant to account 
to his wife's personal representatives for the value 
of two estates which he voluntarily conveyed to her, 
and after her death conveyed to his nephew, Mr. 
Tangye. I directed that the proceedings should be 
amended so as to raise another question as to his 
liability upon his covenants in these conveyances, 
that all persons claiming any w(ate derived from 
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him should convey to the plaintiff as trastee of these 
deeds. Tangye deriyes under him, I will say, for 
this argument, a good estate as provided in the 
former order. Tangye has been called upon, 
I>eceinber 23rd, to convey one set of lands to the 
plaintiff as trustee of one conveyance, and the other 
set to the defendant as administrator of his wife. 
The difference was from a doubt of the covenants 
passing to the C6stui qv^ use under the statute of 
uses, according to the precise terms of the convey- 
ances. And it has been made certain by applica- 
tions and tenders to thetn respectively, that Tangye 
will execute no conveyance of the kind, and that the 
defendant will not endeavour to induce him to do 
so. At common law conveyances for the considera- 
tion of relationship as husband and wife, and 
coTensnts for title, and further assurance contained 
in them were valid ; the very expression " good con- 
sideration " showed it Then came the statute of 
97 Elizabeth, which made all voluntary conveyances 
void against subsequent purchasers for value ; and 
the Oourts decided upon this that the purchaser 
under the second conveyance, having notice of the 
Tolantary conveyance, did not protect the first. But 
the efficacy of the covenants in the voluntary con- 
Tejance, as personally binding the grantor, has 
never, as far as I can find, been questioned. If a 
man voluntarily conveyed land to a son with 
covenants such as here, who held and enjoyed the 
property, and afterward thought fit to sell it and 
convey it to another for value, the title of 
that other would be good. But if the son 
called on that other to convey to him who 
refused, he might sue his father for damages. 
In the case I have supposed general sympathy 
would be with the son. it may not be so much so 
here, where the defendant was trying to escape the 
effect of a voluntary conveyance for his wife, whose 
property on her death passed to her family, but the 
legal question is the same. In Evelyn v. Templar, 
2 B. C. C. 147, a person having executed a 
voluntary settlement with power to sell, handing 
the purchase money to the trustees of it, sold to a 
person having notice of the settlement, received 
the price, died insolvent ; it was held the purchaser 
was not liable to repay the purchase money to those 
claiming under the settlement. The purchaser did 
not purchase as under a power in the settlement, 
but from the seller selling as owner, and it wan 
held the purchaser could bold as under 27 Eliza- 
beth, and was not bound to regaid the settlement. 
Pulverton v, PvXverton, 18 V. 97, never finally 
decided, went to this — that a person who had 
executed a voluntary conveyance would not be 
restrained from executing a conveyance for value 
inconsistent with it, intending to defeat it. But 
there (page 91) Lord Eldon referred to the right 
to sue upon the covenants at law as clear. In 
Buckley v, Mitchell^ id. 100, articles to sell for 
valuable consideratiou were executed so as to defeat 
a previous yoluntArv conveva* ce^ on t))e ordinary 



rule, that what is agreed to be done is done. In 
Tatonsend v, Icke, L. R, 1 C. App. 461, it was held 
that where a voluntary conveyance is defeated by 
sale, those having claims under it have no right 
against the purchase money. In Williamson v, 
Codringtan, 1 Y. 511, a father conveyed 
property to trustees for his illegitimate children 
with words amouuting to covenant to warrant. He 
sold or got value for the land ; his representatives 
were held liable in equity to the value of the 
property, I may say generally, at the time of the 
sale. That was on the warranty covenant which 
the Court of Equity worked out In Fletcher v, 
Fisher, 4 H. 6?, a voluntary covenant with 
trustees to settle money on illegitimate children 
was held enforceable against the covenanter's 
representatives, and that a Court of Equity would 
enforce it without regard to the disposition of the 
trustee by its own machinery. In Johnston v, 
Brophy, 4 Y. L. R (E.) 77, where a person having 
voluntarily settled land, mortgaged it and other 
land. I threw the mortgage on the unsettled land 
to exonerate the settler. This Court is now made 
the place to enforce both legal and equitable rights. 
The new Act says that where the doctrine of the 
two Courts conflicted the doctrine of Courts of 
Equity shall prevail Courts of Equity used to 
refuse to enforce covenants involuntary conveyancea^ 
not as disapproving of them, but as not being the 
proper tribunal ; there was no conflict As to the 
measure of damages recoverable, I say that it 
would be, not as might be on covenants for title, 
the value of the land when the defendant conveyed 
to Tangye, but the value of the land when Tangye 
refused to execute the conveyance, whether the 
value had increased or diminished. I would not 
give an option like that in McDowell v. Bowe, 4 
A. J. B^ 134. It has been argued for the 
defendant that it might be inequitable if the land 
had been improved by Tangye. No case as to such 
improvement has been raised by pleading or 
evidence. I shall declare that the plaintiff, as one 
of the next-of-kin of Mary Louisa Harding, is 
entitled to have the value of the lands of Chocolyna 
and Devon Park, comprised in the deeds of Decem- 
ber 4, 1878, and February 25, 1879, on December 
23, 1884, charged again.st the defendant^ Silas 
Harding, as part of her assets, for which he is 
liable as her administrator. Refer to the chief 
clerk to inquire and certify what the said value 
was, and alao to take the usual accounts of her 
real and personal estate, and of the plaintifi^s right 
to one-fourth therein, so far as any party may 
require. Reserve further directions and costs. 
Liberty to apply. 

30th April. 

Re The Household Cooperative Supply As- 
sociation^ 
Companies Statute 1864 {No. 190), sec. Ill, sub- 
sec. 3 — Winding up company — ResohUion-^ 
Where jt is nought tQ vQluniarUy amd up a 
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^c&rnpany on tke ground that the company cannot 

^% r&ttsoh of its lidbitities eontintte ii$ huiwriess 

'8ueh pronnd must he distincth/ stated in the 

^ecttmordinary resolu^Uon, 

Tbifl was a motion on behalf of Mr. J. P. Madden 
and Mr. W. Good, claiming to be liquidators of the 
Household Co-operative Siipplj Associa'tion, to 
direct Mr. T. C. Wiight, the manager, and Mr. 
Sayers, the secretary of the association, to deliver 
up to them the books and the property of the asso- 
ciation. There was also a cross application made 
on behalf of the company in an action brought by 
it' against Messrs. Madden and Good to restrain 
theth' f rotn interfering with the company's business. 

Mft. PuRTES and Mit Worthinotow appeared 
fdr Me^rft. Good and Madden ; Mr. Webb, Q.C, 
and HflL Walsh for the company, and for Messrs. 
WHght and Bayers. 

•Thb fiquidfttors claimed to have been appointed 
atr a meeting of the companfty, at which the following 
r^iutiohd were said to have been passed : — 

*'i^bat it has been proved to the eatisf action of this meet- 
ing that the company eaonot, by reason of its liabilities 
a^'libs tiaMktisfttf|tory state of its alfaizs, oontinne its bnsi- 
ni9!l,i4iw1i(isadTisable to.vind np t^e same forthwith." 
**.Thfti .^he Qomf>apj be an^ is hereby placed in liquidation 
in'ib'e bands of James Parrick Madden and William Good, 
a^d tbat' they be paid for tfaf-ir services as Hqaidators a 
ceMMsisiIon of 10 par eenU on the grosi assets." 

Tfc^ viflidity of the resolution to wind-up, and of 
thd apipointment of Messrs Madden and Good as 
liquidaitors, was questioned on several grounds, but 
oiiily one point was decided. By the Companies 
Act, Section 111, sub-section 3, it was prorided 
tSat A company may be wound-up roluntarily 
"■wheA'the company has passed an extraordinary 
reitolu/tion to the effect that it has been proved to 
iti satisfaction that the company cannot by reason 
of it^Habiiities c6utinue its business, and that it is 
a^tfteable to wind-up -the same. 

^Mr. Wrbb submitted that the resolution as 
piteeJ by the company did not comply with the 
pS^^^bns of the section. It gave other reasons for 
tKri i^indin^-up of the company than that by reason 
of ttg liabilities it was unable to continue business, 
nkmely, the unsatisfactory state of its affairs. It 
wcU) impossible tt> tell which of the reasons actuated 
tlie shareholders in passing the resolution, even 
assuming that the meeting was a leg^l one. The 
resolution was, therefore, invalid. 

Mr. WoRTHiNOTON contended that the words in 
relation to the unsatisfactory state of the company's 
affitih? were mere surplusage, and might be rejected, 
and that the shareholders had decided to wind-up 
the company on account of its liabilitie& 

His Honor said : That no resolution to wind- 
up the company on any distinct ground had been 
passed. The resolutions, as adopted, related to the 
liavbilities, and to the stote of its affairs. It jumbled 
u):)'' two things. Itjttmbledup the embarrassment 
of^the company, which would be a good rea.«;on for 
li([uidation/ with the unsstisfaotory state of its 



affairf, which would be a gik>und for winding-up 
under other clauses of the act. The resolution did 
not distinctly say that the ground for winding-up 
was the pecuniary embarrassments of the company. 
The unsatisfactory state of affairs might relate to 
the directors, and probably that might have 
actuated a great many of the shareholders in voting 
for winding-up. A voluntary liquidation such as 
was contemplated here could only be on the ground 
of i>ecuniary liabilities, but it was not so distinctly 
stated in the resolution as the ground for winding- 
up. On the oontrarv, it was mixed up with another 
ground. He should, therefore, refuse with costs 
the motion to direct Messrs. Wright and Sayers to 
deliver up the books and property of the company, 
and should ^rant the application to restrain Messrs. 
Madden and Good from acting or professing to act 
as liquidators of the company, costs of this applica^ 
tion to be costs in the cause. 



IN80LVENT COURT. 
(Before His Honor Mr. Justice Noel.) 

Be Alexander CooKBURir. April 10 
Insolvency Statute 1871 (Ifo. 379), sees. 58, 68. 
• sub-sees. 3 and 93 — Pension — Where an insolvent 
4e in receipt of a pension not in the nature of half- 
pay, but one given vahoVyfor past servtcest stich 
pension passes to the trustees, amd is property 
within Hie meaning of sec. 58 and sub-see, 3 of 
see. ^^ of Act No. 379. 

This was a rehearing of the motion to attach the 
pension received by Alexander Cockbum, Rich- 
mond, tobacconist. An order had been made by 
Judge Quinlan that ^50 should annually be paid 
over to the trustee from a pension i*oceived by 
insolvent, formerly captain in the Indian army. 
The Court directed that the £50 was to be applied 
for the benefit of the estate. With a view to getting 
the order altered, Mr. L. Woolf appeared on 
behalf of insolvent, who applied for the rehearinff. 
Mr. Braham represented the trustee, who opposed. 
His Honor now delivered his reserved judgment. 

His Honor said : An application was made so 
long since as May, 1884, by the trustee in this 
estate, upon which the Court ordered £50 per 
annum out of the pension ofthe insolvent, who was 
formerly in the army in India, to be paid to the 
trustee. If that order was deemed invalid or un- 
just the insolvent might and ought to have appealed. 
The present motion is no doubt the result of my 
refusal to make a similar order in re Perrin on the 
17th October. I think I was wrong in allowing 
that matter to be reheard, at any rate in allowing 
a rehearing ex parte, for it is very difficult to dis- 
tinguish between a rehearing of another judge's 
order and an appeal from such order. But if I 
should now decide the case upon the propriety of 
the order for rehearing, the effect would be merely 
to raise a question of my jurisdiction to rehear, and 
put the parties to further dclny and expf^rrsxs with« 
oat obtaining a decision upon the re^l <j[u stion'-dt- 
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issue. It will be a better course to state my opinion 
whether ot not the trustee shall continue to receive 
X50 oat of the insolvent's pension. Section 97 is 
most unskilfully expressed. Unless " such portion " 
be read *' any portion" the first sentence has no 
termination. I thought I was bound to put a 
reasonable construction on it if I could, and accord- 
ingly, in re JBrooke, October, 1883, I made an order 
setting aside a portion of a Victorian pension. It 
was argued that the section is intended to be an 
amalgamation of sections 89 and 90 of the Bank- 
ruptcy Act, 1869, and so the English decisions on 
those sections should be applied to its interpreta- 
tion. It appears to me to resemble much more 
section 134 of the Bankruptcy Act 1861, for no 
part of it contains such provisions as section 90 of 
the Bankruptcy Act 1869. Be this as it may, the 
aeotion must be construed without reference to 
sections of a like import, but in different terms, 
in the English Bankruptcy Act. I am still of 
opinion that it does not relate to pensions of what- 
ever character, and therefoie no more to an Indian 
pension than to one granted by any foreign 
Government. Had it been intended to have so 
wide a scope, I think it would have been so 
enacted in distinct terms; as in section 101, 
where, referring to personal no less than real pro- 
perty, elsewhere than in Victoria, the Court is 
empowered to direct the insolvent to convey by 
deed the whole or part of such assets. The matter 
may, however, be regarded from another point of 
view to which my attention was not called in re 
Perrin, The pension is not in the nature of half- 
pay, but is given wholly for past aer^ices^ and, 
therefore, I. take it, passes to the trustee (Caven v. 
Cooper, 33 L. J. C. 289) ; and, moreover, it seem 
to be property within the meaning of section 58 
and sub-section 3 of section 68. By 58 the order of 
sequestration vests absolutely in the assignee, the 
property is defined as money, goods, and every 
description of property, real or personal, and every 
description of estate, interest, and prophet, vested 
or contingent, arising out of, or incidental to, such 
property. From these words I cannot discern how 
a sum of money received by the insolvent annually 
as a right, no matter from what source, can be 
excluded. If so, each instalment of the pension, 
when paid to insolvent, vests in his trustee. 
Whether the pension is assii^nable or not it is never- 
theless property (ex parte Hv^gina^ 21 CD.) Sec- 
tion 97, therefore, if it applied, would be for the 
benefit of the insolvent, and in limitation of the 
trustee's rights. As at present advised I shall let 
the order made on the 13th May last stand. That 
is to say, I shall not make an order different from, 
and inconsistent with, it. I observe in ex parte 
Wieks, 17 C. D., the Chief Judge in bankruptcy 
ordered that the bankrupt after the receipt of the 
pension should himself pay a certain portion of it 
over to the trustee. I am inclined to believe such 
an order might be made here under the general 



jurisdiction, section 7. My order now is that the 
trustee continue to receive £50 per annum out of 
the pension, as directed by the order of May 13. 

Be William Evans. April 28. 

Insolvency Statute 1871 (^o. 3), sec. 22 — Meeting 

o/ creditors— Attorney under power — An attorney 

under power can appear and vote at a meeting of 

creditors upon his sworn statement that he is duly 

authorised to act ; the power of attorney need not 

be produced — Where a creditor consents to a 

reduction of his claim he may he allowed to he 

present at a meeting of creditors for a less amount 

than his claim — An agent of a creditor can value 

the security held by such creditor. 

His Honor gave judgment in two appeals fron^ 

the decision of the chief clerk upon affidavits of 

proof of debt in the estate of Wm. Evans, importei? 

of ironmongery, of 44 Post-office Placa 

His Honoe said: In the proof of LacaruSi 
iiosenfield, and Benjamin it was objected that the 
agent of this firm could not appear and vote at the 
meeting without producing the power of attorney, 
giving the agent authority. The chief clerk bad 
overruled this objection, and had allowed the gentle- 
man appointed attorney under power to appearand 
vote upon his sworn statement that he was duly 
authorised to act Section 22 of the Act rejfeni to 
this I think the chief clerk was right in doing 80| 
and I hold the affidavit is sufficient. It was further 
objected that the chief clerk was wrong in admitting 
a creditor to be present for a less amount than his 
claim, with the consent of the creditor to the 
reduction. I hold that the chief clerk's exercise of 
his power in this direction was correct, and affirm 
his decision also in this respect. As to the proof 
of the Monte de Fiete Company by their managerj 
L. M. Myers, it was objected before the chief clerk 
that the agent had no authority to valu0 the 
security held by the company. The chief clerk had 
held that the agent could do this now on the 
authority of re Fhelan, 3 W. W. & a'B (1 
E. d? M.) 1. I affirm his decision. As these 
points are quite new, I will not give costs against 
the parties objecting to the chief clerk's decision. 

IN CHAMBERS. 

(Before His Honor Mr. Justice Molesworth.) 

May 14. 
Hates v. Wilson and Anothbb. 
Eules of Supreme Court 1884, Order LV,, r. 69 — 
Mortgage — Voucher — Consideration for mort- 
gage — Affidcmt — A mortgage under the Transfer 
of Land Statute, though subsequently discharged, 
is not sufficient proof of the exact amount alleged 
to ha/ve been paid as the consideration of the 
mortgage. 

Application on behalf of the defendants under 
Order LY., rule 69, for the purpose of taking the 
opinion of the judge upon certain points arising in 
the course of the proceeding before the chief clerk 
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{vide ante, p. 222). H appeared from the evidence 
heard before the chief clerk that the defendants as 
tru6tee8 of the will of the testator in the cauRe 
claimed to be allowed on their accounts for £220, 
lent on mortgage to one Broadley. In support of 
the claim a mortgage under the Transfer of Land 
Statute was proved to have been executed by the 
mortgagor, but there was no evidence of the actual 
payment of the money acknowledged to have been 
lent, nor was there any affidavit by the aoeounting 
parties that the money had actually been paid. The 
report of the chief clerk, disallowing the claim, was 
as follows : — 

1st. The affidavit verifying did not state in the 
usual form that the paymentu, etc., set out in the 
account were actually made, or that the account 
does not contain any payment, etc., other than such 
as has actually been made. 

2nd. No accounts kept by the trustees were pro- 
duced, nor was their absence accounted for, although 
one of the trustees was a solicitor. 

3rd. The account shows about 90 similar mort- 
gage transactions, although the personal estate is 
under £1,3'J0. 

- 4th. No receipt f«r the amount alleged to have 
been paid was produced, or its absence excused. 

5th. No cheque for the payment was produced. 

6th. It was objected to on behalf of the plaintiff 
that a mortgage under the Transfer of Land 
Statute should be received as vouching the amount 
said to have been paid, as the consideration for the 
mortgage, though subsequently discharged ; and 
that the trust estate can only be charged with the 
amount actually proved to have been paid. 

Defendant's counsel refused to produce any 
further evidence of the amount actually paid, and 
deolined a postponement for that purpose, which 
was offered to him. Under the circumstances, I 
consider that a mortgage under the Transfer of 
Land Statute, in the form of the 12th schedule, 
though subsequently discharged, is not sufficient 
proof of the exact amount alleged to have been 
paid eA the oonsideration for the mortgage. 

- This summons was taken out by the defendants, 
to take the opinion of the judge, upon this ruling of 
the chief clerk. 

Ma. Waterhouse, in support, referred to Bing- 
hcm V, Lady Clanmorris, 1 M. 20, on behalf of the 
•plaintiff ; Daniell, sixth edition, p. 1,050,'section 778, 
and Lodge v, Pritchard, 3 De G. M d? G. 906, were 
cited -in support of the chief clerk's ruling. 

His Honor said : Without expressing any opinion 
as. to what evidence should have been produced, I 
am of opinion that, in the absence of the account- 
ing party's affidavit of actual payment, the mere 
•production of tLe mortgage, with proof of its 
execution by the mortgagee, is not sufficient evi- 
'4enoe to justify the allowance of the item. I dis- 
miss the summons, with costs to be taxed. 

Solicitors : For applicants, Pavey and Wilson ; 
fw plaintiff; Crisp f Lewis, and Heddenoick, 



Plamstead v. Briqob. May 21. 

(Before His Honor Mr. Justice Higinbotham.) 
Taxation q/ costs — Review of taxation — E^esher 
fees to counsel not attending at the trial. 

Application on the part of the defendant for a 
review of taxation. The plaintiff originally briefed 
counsel to appear for her in this case. Two sittings 
intervened between the sittings for which the case 
was originally set down and the sittings at which 
the trial took placa Shortly before the case came 
on for trial counsel, finding himself unable to 
attend to the case through having to attend to 
a case in another branch of the jurisdiction of the 
Supreme Court, returned his brief to plaintiff's 
solicitor with the original fee, but retained the two 
refresher fees pa 'd to him for the intervening sit- 
tings. The solicitor then handed the brief to another 
counsel with the original fee. A verdict was given 
for the plaintiff with costs, and the taxing officer 
allowed as between party and party the two re- 
fresher fees paid to and retained by the counsel 
originally briefed, and attendance on such counsel 
on such occasions to refresh him. The defendant 
now applied that these four items should be referred 
back to the taxing officer for review. 

Mr. Isaacs, for the defendant, in support; Mr. 
Goldsmith, for the plaintiff, to oppose. 

Qis Honor said : This is an application made 
on the pait of the defendant that four items in the 
plaintifTs bill of costs, which were allowed by the 
taxing officer, should be referred back for review. 
The items objected to are two fees to counsel and 
attendance fees. I am of opinion that the taxing 
officer was right in refusing to disallow counaers 
fees as between party and party, merely because the 
counsel did not give his attendance at the trial, it 
having appeared that the counsel was in attendance 
at the same time at a sitting of the Supreme Court 
in another jurisdiction, and that his absence was 
not caused either by his attendance in his pro- 
fessional capacity at any inferior Court or by private 
business. If the counsel had returned his brief 
together with his fee and refresher, the case would 
be different It now appears that he did not return 
them, and he was under no obligation cognisable by 
the taxing officer to do so. One of the affidavits 
filed on behalf of the plaintiff left this point at first 
in doubt. I dismiss the summons without costs. 

Solicitors : For plaintiff, Hitchins ; for defend- 
ant, Cleverdon, 

Wkioall v. Macphbrson. May 21. 
Eules of Supreme Court 1884, Order XXX., r. 1 — 
Order XXXL, rr, I, 12 — Applications of leave 
to deliver interrogatories and for discovery ought 
to be made on general summons for directions — 
Where a general summons has not been taken out 
applications of this nature ought to be made 
ex parte — Costs where application is made 
under a special summons. 
Application on the part of the plaintiff for leave 
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to deliver interrogatories to the defendant and for 
diacovery of document. 

The action was brought by the plaintiff, as 
administrator of one Cameron, for money lent 
by Cameron to the defendant. The defendant 
pleaded : L That Cameron did not, in his life- 
time, lend the sum claimed or any other sum 
to the defendant. 2. That he satisfied and dis- 
charged the claim of Cameron by paj^ment to 
Cameron during his lifetime. The following 
interrogatories were sought to be administered by 
the plaintiff to the defendant : — I. Did you not 
borrow from Cameron the sum of £80 or some 
other and what sum or sums of money on the 21st 
March, 1884, or on some other and what day or 
days within the last six years 1 2. Did not the 
said Cameron, on the 21st March, 1884, or on 
seine other and what daj or da} s, pay to you or to 
any one on your behalf, by cheque or otherwise, the 
Bum of £80 or some other and what sum or sums 
of money ; and if so what was the consideration 
for such payment or payments respectively ? 3. If 
you have received from the said Cameron the sum 
of £80, or any other sum or sums of money by way 
of loan or other wit^e during the last six years, have 
you ever repaid the same or any part thereof 
respectively 1 If yea^ state how and on what day 
or dajs you repaid the same respectively to the said 
Cameron 1 Discovery was also sought of all docu- 
ments in possession of the defendant which would 
show that he had repaid the sum claimeJ to Cameron. 
Mr. Leon, to oppose: The 1st and ?rd interroga- 
tories ask in reality whether the defenJaot's defence 
.is true which is not allowable (John^ o. James, 13 
C. D. 375). The second interrogatory seks to 
obtain the particulars of the defence. The defend- 
ant is entitled to tear the plaintiffs case to pieces, 
but the plaintiff is not in such a strong position 
against the defendant {Hoffmann v. Postill, L. R. 
4 C. A. 681). 

His Honor said : These interrogatories go 
directly to the proof of the plaintiff's claim and are 
clearly admissible. The documents, concerning 
which discovery is a^sked for, are such as ought to 
be known to tlie plaintiff*. This application is made 
on a special summons for interrogatories and 
discovery. The practice to be observed in applica- 
tions of this nature, when not brought under a 
general summons for directions has been under the 
consideration of all the judges, and it has been 
decided that, in cases where a general summons has 
not been taken out, applications of this nature ought 
to be made ex parte, A special summons ought not to 
be taken out. This practice ought to be observed in 
future, for if, after this btitement, a party is brought 
here on specia Isummons by the other party, for leave 
to deliver interrogatories or for discovery, such sum- 
moning party will have to pay the costs of the 
party so summoned. I grant this application 
without costs. 

Solicitors For plaintiff*, MoiUe and Seddon; 
for defendant^ Ha/rt and Benjamin. 



Laffy v. Doughartt. May 27. 

Bules of Supreme Court 1884, Order XXIIL, n 
2 — Order XXX,, r, 1 — Application for leave to 
rejoin — General summons for directions — On 
applications under Order XXIIL, r. 2 it is not 
necessary/or the party applying to deU/oer a copy 
of the proposed pleading on the opposite party — 
A general sumrruynsfor directions should be taken 
out in all cases — Costs where special summons is 
taken out for a matter which might have been 
included in a general summons for directions. 

Application on behalf of the defendant under 
Order XXII I., r. 2, for leave to rejoin. 

In support of the application the previous 
pleadings were produced, and it was contended tVat 
the defendant should have the right to rejoin on 
those pleadings. 

It was contended on behalf of the plaintiff that 
in applications of this nature a copy of the proposed 
pleading should be served on the other side before 
the application is made ; that this had not been 
done in this case, and consequently that the appli- 
cation should be refused. 

His Honor said : This is an application by the 
defendant for leave to rejoin. In my opinion the 
defendant is clearly entitled to have such leave. It 
has been contended that the defendant ought to 
have served a copy of the proposed rejoinder on the 
plaintiff, but I do not think it was necessary for him 
to do so. If this application had been made on 
general summons I should have given the defendant 
leave to rejoin without costs, but it appears that 
there was no summons for general directions taken 
out in this case by either party, and in consequence 
the defendant must pay the costs of this pleading. 
It ought to be known that it is admissible, and, in 
the opinion of the judges, proper, that a summons 
for directions should be taken out in all cases. This 
is the cheapest and best mode of dealing with ques- 
tions that may arise between the parties My own 
practice in future will be to impose costs on a partv 
taking out a special summons for a matter which 
might have been included in a general summons frr 
direction& The defendant will have leave to rejoin 
on payment of costs, to be taxed. 

Solicitors: For plaintiff, Davies, Price and 
Wighton; for defendant, Bennett, Attenborough, 
WUks and Nunn, 



PRACTICE COURT. 

(Before His Honor Mr. Justice Wiliiama) 

Be Nettletom. June 1. 

Pharmacy Act 1876 (No, 568), sees, 13, 14, 15, 25 
— Mandamus — The Pha/rmctceiUical Board of 
Victoria have no power to erase the name of a 
registered pharrnaceutical chemist from the 
register for not intimating his change of residence 
to such Board in accordance with sec* 14 of Act 
No. 568. 
Rule nisi for a mamdomus to compel 



the 

Digitized by LrrOOQ IC 



252 



THE AUSTRALIAN LAW TIMES. 



rBTOTBB OV 
Jane 9th, 1888. 



Pharmaceutical Board of Victoria to restore the 
applicant's name to the Fhannaceutical Register. 

The applicant, Nettleton, was a registered phar- 
maceutical chemist, and carried on business as such 
at Winslow, near Warmambool until the 11th 
November, 1878, when he wa« convicted for 
attempting to procure abortion, and was sentenced 
to a term of three years' imprisonment. On the 25 th 
August^ 1879, the secretary of the Pharmacy 
Board, while the applicant was still in gaol, 
wrote the following letter to the applicant 
addressed to Winslow : — " I beg to draw your atten- 
tion to the 14th section of the Pharmacy Act. If 
you do not forward the required information your 
name will be omitted from the next published 
Pharmaceutical Register." Section 14 of the 
Pharmacy Act provides that every registered phar- 
maceutical chemist, on changing his residence, shall 
intimate the same to the Board. No answer was 
received to the above letter, and the Board erased 
the applicant's name from the register. The appli- 
cant, on his release from imprisonment, applied to 
the Board to have his name restored to the register, 
but they refused to do so, and the applicant now 
sought to compel them to do so. 

Mr, C. a. Smyth : Section 13 of the Pharmacy 
Act provides that the Board'^may from time to time 
make the necessary alterations in the registration 
of the qualifications and addresses of the persons 
registered under this Act, and may from time to 
time write or cause to be written a letter to any 
registered pharmaceutical chemist addressed to him 
according to his last known address, to enquire 
whether he has changed his residence, and if no 
answer be returned to such letter within a period of 
six months from the sending thereof, the Board 
may erase the name of such person from the 
Pharmaceutical. Register, and may restore the same 
to such register upon the personal application of 
such person, and production of his certificate, or 
satisfactory proof of his former registration. The 
letter mentioned in this section was posted to the 
applicant to his last known address, and was not 
returned, so that it is to be presumed it reached 
him. The Board were perfectly justified in not 
allowing the name of a man convicted of the crime 
this man was convicted of to remain on the register. 
Section 13 gives a discretion to the Board as to 
whether they will erase a man's name from the 
register or not, and consequently they have a 
similar discretion as to whether they will restore 
his name or not. If they have this discretion 
wrnkdammB will not lie. In answer to a question 
of His Honor, Mr. Smyth stated that there was no 
power given to the Board to erase the name of a 
man who misbehaves himself in the way this man 
did. The only power given to the Board to erase 
the name of and to punish a registered chemist for 
an ofience, is under sections 15 and 25, and the 
ofience for which the applicant was convicted does 
not oome within those sections. 



Mb. Fink, to move the rule absolute, was not 
called on. 

His Honor said : Tho letter the Board ought to 
have written before they erased the applicant's 
name from the register is under section 13, inqairing 
whether he has changed his residence. They, 
however, wrote under section 14, which gives them 
no power to erase for not answering. They have 
proceeded under the wrong section. If the Board 
had erased the applicant's name on the ground that 
he had committed an offence under the Pharmacy 
Act, I should not have interfered with their dis- 
cretion. If the applicant's name was improperly 
erased they ought to restore it to the register. I 
make the rule absolute. 

Solicitors : For the applicant^ Fink ; for the 
Pharmacy Board, Wilkie, 



SUPREME OOUaT 

Sittings in Banoo. 

(Before their Honors Mr. Justice Higinbotham, 

Mr. Justice WUliams and Mr. Justice Holroyd.) 

Little v. Tbothan. May 25. 

County CouHStattUe lS^b(M. Ub),9e€. 120— ^cm- 

suit — Appeal from County Court Misdirection. 

Appeal from County Court at Wangaratta. 

Sir Brtan O'Loghlen for the appellant (the 
plaintiff) ; Mr. Hodqss for the respondent. 

The plaintiff, Willis Little, sued the defendant, 
Joseph Trotman, for breach of an agreement by 
which the defendant agreed to sell and deliver to 
the plaintiff 1500 sheep if the plaintiff approved of 
the sheep. The defendant had placed the ^eep 
with Messrs. Teague and Co. for sale, and Mr. 
Hassett, as representative of that firm at Benalla, 
introduced the plaintiff to the defendant as a buyer. 
Hassett wrote out an agreement in the presence of 
both parties, dated 5th July, 1884 :— <* Mr. Little 
has the offer of Mr. Trotman's wethers until Mon- 
day, 7th^in8t., inclusive, at 9s. 6d., at two months, 
10 days to take delivery, and in the event of half 
of them being taken away at once the balance can 
remain free of cost for three weeks, and if they re- 
main longer a charge of Id. per week will be made, 
but they must not remain longer than four weeks. 
J. Hassett." On the 7th the plaintiff inspected 
the sheep, and approved of them, and informed 
Hassett that he would take them at the price and 
terms stated, and Hassett, by telegram, so informed 
the defendant. On the 10 th July the plaintiff 
went to the defendant's farm and claimed the sheep, 
but was then informed that they had been sold by 
another party. It was said that the sheep had been 
sold before the plaintiff had inspected and approved 
of them. Judge Casey nonsuited the plaintiff, who 
appealed. 

The Court held that it should have been left to 
the jury to say whether the sheep had been dis- 
poseid of by the defendant or his agents before the 
plaintiff inspected them, whether they had been 
disposed of by the defendant's authority before the 
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plaintiff's inspection, and whether that fact had 
been communicated to the plaintiE 

Appeal allowed. Case to be reheard before a 
judge of the Supreme Court. 

KiBKHAH v. JULIBN. May 8. 

Local Government Act 1874 (Fo. 506) sees. 295, 
296, 299, SOI— Transfer of Land Statute {No, 
301) sec, 42 — Ejectment — Unpaid raiea — Lease 
by mimicipal corporation — Notice— The notice 
required by sec. 296 of Act No. 506 must be 
posted b^ore a municipal council can take posses- 
aion of land /or the nonrpaym^ent of rates — Sec. 
301 of Act No. 506 ovdy requires that the notice 
of intention to lease should be posted on soms 
conspicuotis part of the land taken possession of; 
it is not necessary where only a portion of the 
land taken possession of is leased^ that the notice 
should have been placed on the portion so leased. 
The provisions in sec. 301 as to posting notices 
after taking possession are not a condition to the 
validity qf the lease and do not affect the title of 
the lessee — Object of sec. ZOlSec. 295 of Act 
No. 506 passes all the land taken possession of 
to the mwnicipal cowncil whether such land be 
under the Transfer of Land StattUe or not — A 
mumdpal council cannot gipe a lease under the 
" Transfer of Land StattUe," as it is not the 
registered proprietor under that Act, and con- 
sequently sec. 42 of thai Act does not apply. 
This was an action of ejectment to recover pos- 
session of some land in York-street, Prahran. The 
plaintiff claimed the property under a certificate of 
title ; the defendant claimed it under a lease from 
the Prahran Council, which was issued to him under 
the provisions of the Local Government Act, No. 
506. Section 295 of the Local Goverment Act 
provided that where any rateable property in any 
municipal district is unoccupied, and the rates 
thereon accrued under any Act heretofore in force 
or this Act have been unpaid for five years, the 
council may in the name of the municipality take 
possession of such property, and may hold the same 
as against any person interested therein, and from 
time to time grant leases of the same, subject to 
provisions afterwards mentioned. Section 296 pro- 
vided that the council should not take possession 
of any such property until one month after notice 
had been fixed on some conspicuous place on the 
property, if the name and address of the owner 
was not known to the municipality. Section 299 
provided that out of the rents received by the 
council the money received should be applied first 
in payment of the expenses incidental to the execu- 
tion of the lease and the collection of rents, and 
next in payment of the arrears of rate and interest, 
the balance to belong to the owner of the property. 
By section 301 it was provided that '' on taking 
possession of any property as aforesaid the council 
shall cause to be affixed upon some conspicuous 
part;thereof a notice that such property has been 



taken possession of by the municipality under the 
provisions of this Act, and is to let on lease." It 
was said for the plaintifif that the council had not 
fixed the notices on the land which they had after- 
wards leased, but on another portion of it which 
formed part of the same block. Mr. Justice 
Williams, before whom the case was tried in 
February last, found all the disputed facts in favour 
of the defendant, but reserved for the Full Court 
the questions as to the sufficiency of the notices^ 
and their posting on the land ; and, secondly^ 
whether as the lease from the council to the defend-' 
ant was not registered under the Transfer of Land < 
Statute, it was valid as against the plaintiff* 
Section 42 of the Transfer of Land Statute pro- 
vided that " no instrument, until registered as in 
manner herein provided, shall be effectual to pass 
any estate or interest in any land under the opera-' 
tion of this Aof It was contended for the defend^ 
ant that the section did not apply in this case, as 
the municipal council was not the registered pro-' 
prietor of the land, but was specially empowered 
to take possession of it by the Local Government 
Act, and when it took possession the plaintiff* had 
no title as against the council or any person claim^ 
ing through that body. 

Mb. Worthington appeared for the plaintiff; 
Mb. Kblleher for the defendant 
After Mr. Wobthington had been heard, 
Mr. Justick Higinbotham said that it was not 
necessary to call on the counsel for the defendant* 
There were two points reserved for the considera^ 
tion of the Full Court. The action was one of eject- 
ment. The defendant was lessee under a lease pur- 
porting to be granted to him by the municipality of 
Prahran, under section 295 of the Local Govern- 
ment Act. The facts in dispute had been found in 
favour of the defendant, but two questions were re- 
served for the Court. The first question was as to the 
sufficiency of the notices posted on the land by the 
council. One section of the Act required the council 
before taking possession to post a notice addressed 
to the owner of the land, or if he was not known, 
that a notice should be posted in some conspicuous 
place on the property. That must be done before' 
taking possession. But sec. 296 also provided 
that a lease granted by the council otherwise in 
accordance with the Act should be valid, notwith-^ 
standing the non-compliance of any of the provisions 
of the section. But the council had also to post, 
another notice, under sec. 301, after it had taken 
possession, that it had taken possession of 
the property, and that the land was to let on 
lease. It was said for the plaintiff that the 
notice under this section was not so posted on the 
portion of the land in dispute in this action. H« 
should be disposed to come to the conclusion on the 
evidence that a notice had been posted In this case^ 
and that where the council did not know the owner 
of land, the posting of a notice on any part of that 
land would be sufficient The section required that^ 
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a notice should be posted on some part of the land 
which had been taken possession of. The balance 
of the evidence led him to the conclusion that the 
coancil took possession of the bloak of land as a 
whole. I do not think that the provisions in 
sec. 301 as to posting notice after taking possession 
was a condition to the validity of the lease. The 
object of that section was to compel a coudclI on 
taking possession of land where rates were unpaid, 
to use all reasonable means to invite competition. 
In was their duty to inform the public that the 
land would be leased, and so obtain a sufficient rent 
as well for the benefit of the absent owner as of the 
municipality. The provision for affixing notices 
waste compel the council to secure the highest 
price for the land. But the fact that they 
did not give these notices, did not affect 
the title of the lessee. The section was only 
a direction to the council to use all reasonable means 
to procure the best price, and to protect the 
interests of the absent owner. The second question 
that bad been reserved was whether the lease from 
the council to the defendant should not have been 
registered under the Transfer of Land Statute. The 
land which was taken possession of by the council 
bad previously been brought under the operation of 
of that Act and it was argued for the plaintiff that 
inasmuch as the .42nd section of the Transfer of 
Land Statute provided that no instrument, until 
registered, shall be effectual to pass any interest in 
land under the operation of the Act, and as this 
lease was not registered under the Act, no estate in 
the property passed to the defendant. I do not 
think that contention was a good one. It seems 
to me that the Local Government Act, sec. 295, 
passed all the land to the municipal council, 
whether it was under the Transfer of Land Statute 
or not The council could not give a lease under 
the Transfer of Land Statute, as it was not the 
registered proprietor under that Act. But the 
Local Government Ac^^ did empower it to take the 
land and grant a lease of it outside the provisions 
of the Transfer of Land Statute altogether. The 
oonncil, having power to give a statutory title to 
the defendant, the plaintiff's title was ousted, and 
he was not entitled to a verdict. 

Mb. £klli£Her asked that judgment should be 
entered for the defendant. 

Mr. Justiob Williams said that the motion for 
judgment should be made to him 

Ee M*I»TYRE. MaylL 

Insolvency SiaivJtt 1871 (No, 379;, %ec9, 136, 138, 
eub-eec, 1 — Certificate ^Eeftisal of certificate by 
jvdge oj the Court of Insolvency — Appeal to 
Full Court-' An appeal lies to the Full CouH 
from a decision of tlie judge of the Court of 
Insolvency refusing a certificate under sec. 136 
qfActNo. 379. 

This was an appeal by James M'lntj^re, formerly 
()f the firm of M^Intyre Brothers^ of Braybrook, 



graziers, against a decision of Judge Noel in the 
Insolvent Court, refusing him his certificate of dis- 
charge. The firm consisted of three brothers. It 
became in^'olvent in 1880. The members of the 
firm applied in the same year for certificates of dis- 
charge, but they were refused on the grounds that 
debts had been contracted with a creditor without 
a reasonable expectation of being able to pay them, 
and also because the insolvents had not kept 
accounts of the receipts and expenses. A few 
months ago James M'Intyre, one of the insolvents, 
applied to Judge Noel for a rehearing of his appli- 
cation, and asked for a certificate, and that the pro- 
vision in the Act requiring payment of a dividend 
of 78. in the £1 before a certificate was issued 
should be dispensed with. Judge Noel refused both 
applications, and James M'Intyre appealed* 

Mr. Dufft appeared for the appellant ; Mil 
LsoN for the opposing creditors. 

Mr. Justice Hiqinbotham, in delivering the 
judgment of the Court, said that this was an appeal 
from a decision of the Court of Insolvency refusing 
a certificate of discharge to the insolvent, James 
M'Intyre, on the rehearing of his application for a 
certificate. The certificate was originally refused in 
the year 1880 (the same year as that in which the 
insolvency had occurred) upon tlie grounds that the 
insolvents had not kept reasonable accounts or 
entries of their receipts and payments. The appli- 
cation for a certificate was at that time made by 
James M'Intyre and his two brothers in conjunc- 
tion, and the charges against the firm were upheld 
as against all three, and the certificate refused to 
all of them. The liability of one member of a firm 
for the acts of other members, in connection with 
the keeping of accounts and entries of receipts and 
payments, was a question on which the Court did 
not propose to give an opinion now. It certainly 
appeared that it should be dealt with on the facts 
of each case. It might well be, as a general rule, 
that a member of a partnership firm was liable for 
the acts and defaults of his co- partners, and yet 
that in any particular case if it were proved to the 
satisfaction of the Court that one partner was not 
the member of the firm who kept the books, but 
was engaged in a totally different branch of the 
business, he should be relieved from liability for 
the acts of* his partners. It was not necessary to 
decide that question in the present case, because 
the Court was able to deal with the case on the 
assumption that the decision of the Court of Insol- 
vency five years ago, by which he was found guilty 
of these offences, was a proper decision. But the 
case now came before the Court after five years on 
a renewed application by the insolvent, James 
M*Intyre, for his certificate. The learned judge of 
the Court of Insolvency had stated that his reasons 
for making the order appealed against was limited to 
the ground that reasonable accounts or entries were 
not kept of the receipts and expenditura But he 
also stated that, as regarded Jame^ M'lntyre^ ha 
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was ignorant of the mode in which the books were 
kept by bis partners. Bat it was not necessary to 
go into that part of the case. But there was this 
fact to be considered now, that for the last five 
years the insolvent, James M'Intyre, had suffered 
punishment for this offence, assuming that the 
offence had been established. His certificate had 
been suspended for the last five years, and that con- 
stituted a grave aod severe punishment to a man 
starting in life. Those circumstances would justify 
a lenient view being now taken of the insolvent's 
conduct. He appeared to have been a junior 
member of the partnership, and his duties to have 
been distinct from those in connection with the 
keeping of the accounts of the firm. He had to do 
with the care and management of the cattle and 
sheep at a farm in a distant part of the country. 
The insolvent had also stated that the debts of the 
firm were principally caused by the loss of stock 
during bad seasons, and that was not contradicted. 
AjBsuming, therefore, that James M'Intyre was 
liable for the acts of his partners in not keeping 
books, they thought that he had suffered 
sufficient purishment for that ofience by being 
deprived of bis certificate for ^ve yearf, and that 
further punishment was not necc-ssary. The learned 
judge of the Court of Insolvency had also decided 
that he would not dispense with the condition 
imposed by section 136 of the Insolvency Statute 
that a certificate should not be granted in certain 
cases unless the insolvent paid a dividend of 7& in 
the £1. The decision of the judge on that point 
was not exempted from appeal where he had dis- 
pensed with the condition, and it would, therefore, 
sef m that there could be also an appeal where he 
had refused to dispense with the payment of the 
dividend as a condition of obtaining the certificate. 
For the same reason that the Court thought that 
the punishment the insolvent had undergone was 
sufficient They also thought the condition as to 
his paying a dividend of 7s. in the £1 should also 
be dispensed with, viz., that the losses of the firm 
had been caused by bad seasons There was no con- 
tradiction of the insolvent's statement, and if so, the 
failure to pay the dividend arose from circumstances 
for which it would be unjust to hold the insolvent 
answerable. The appeal would, therefore, be allowed, 
the decision of the Court of Insolvency overruled, 
and the certificate be granted, and the condition of 
paying a dividend of 7s. in the <£! dispensed with. 
No costs of the appeal would be given. 

Appeal allowed without costs. Certificate 

granted. 

May 12. 
The Queen v. Cope, JEx parte Cebezo. 
Justices of the Peace Statute 1865 (No, 2Q7Jy8ec. 
107 — dismissal of complaint — Certificate of 
dismissal — Estoppel — A dismissal of a complaint 
or in/ormation by Justices of the Peace followed 
by a certificate of such disirdssal is, under sec, 
107 of Act So, 267 .no bar to another action for 



the same matter between the sam/e parties iH amy 
jother Court but a Court of Petty Sessions. 
Kule Tim for a mamdamus to compel the judge of 
the County Court at Melbourne to hear and deter* 
mine an action of Cerezo v, Jackson, 

Mb. Fullerton moved the rule absolute; bo 
cause was shown. 

Cerezo had sued Jackson in the County Court to 
recover a sum of £6 19s., balance due for work and 
labour done in painting some houses in Colling • 
wood. The defendant gave evidence to the effect 
that the same case had been previously heard in the 
Police Court at Collingwood, when the plaintiff^s 
claim was dismissed, and a certificate of the' dis* . 
missal, signed by the clerk of petty sessions) was 
produced. It was contended for the defendant 
that this certificate was a bar to the action in the 
County Court being proceeded with. Judge Cope 
agreed with this view, and gave judgm^it for the 
defendant, with costs. It was Bought to compel 
him to hear and decide the case, irrespective of the' 
decision of the justices at Collingwood. 

Mb. Fullebton said that the question had 
already been determined in the case of Hef, v.r 
Trench, exparte Chalmer/, 9 V. L. R 55, where it: 
was held that a dismissal of a coipplaint or in- 
formation by justices, followed by a certificate 
of such dismissal, is, under section 107 of the 
Justices of the Peace Statute 1865, no bar to 
another action for the same matter between the 
same parties in any other Court but a Court 6f 
Petty Sessions. 

The Coubt made absolute the rule to compel the 
judge to hear the case. 



Ex parte Moss. May 12. 

Master and servant ^Misconduct of servant engaged 
by tlie 7nonth during the currency of a month — 
Dismissal — Wages —A servant engaged by tlie month 
wlio is guilty of misconduct dvring the currency 
of a month which warrants his dismisial is not enr 
titled to wages for tlie expired portion oftlie month. 
Kule nisi to prohibit tjie Justices at Port Mel- 
bourne from enforcing an order made in a complaint 
of Stutz V, Moss. T he complainant sued for £4 4s,, 
for money due to him for work and labor from the 
1st to the 19th February last. The evidence at 
the trial was that Stutz was employed as watchman, 
on board a lighter owned by Mr. Moss. He was 
engaged and was paid by the month. On the 19th . 
February he was dismissed by the manager of 
Moss for misconduct. The manager at the same 
time gave him an order on Moss for payment 
of 19 days' wages. His month's eogagement did 
not terminate till the 28th February. Moss 
refused to pay him anything for that month on 
account of his misconduct, and he then sued for the 
work he had done till the time of his dismissal. 
The defence was, that as he was engaged by the 
month and had been guilty of misconduct during 
the currency of the month, he was not ^en titled toj 
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be paid anything. The justices, however, considered 
that Moss was bound by the order given by 
his manager, and made an order against him for 
payment of the amount claimed, £i 4s., with 
£1 6s. costa 

Mb. Hodgbs moved absolute the rule prohibit- 
ing the justices from enforcing the order. It was 
(Nearly established that a servant engaged by the 
month could not recover any wages if he was guilty 
of any misconduct No cause was shown. 

The Ooubt made the rule absolute. 

May 12. 

BOTLB V. RbTNOLDS AND ANOTHER. 

Justices of the Peace Statute 1865, No, 267, sec. 150 
— Appeal case — Notice oj appeal — The appellant 
did not give notice vn ijoriting to the respondent 
qf the appeal tilt aftefr the trcmsmission of the case 
qf the Full Court — Held, that the case must be 
struck out. 

This was a special case stated by the justices at 
Warragul The Hotham justices had made an 
order against a man named Collins, on the com- 
plaint of Mr. Reynolds, and a distress warrant 
was issued to enforce it. Under this, some goods 
belonging to Collins were seized by Sergeant Boyle, 
when Mr. B. Guthridge claimed them. Boyle 
then took out a summons in the Police Court at 
Warragul, requiring Reynolds and Quthridge to 
appear and have it decided who was entitled to the 
property. The justices decided against Guthridge, 
who appealed. 

Mr. Duffy appeared for the respondent, and 
proved a notice given to the other parties that the 
case should be struck out, as the provisions of sec- 
tion 150 of the Justices of the Peace Act, in refer- 
^ice to the transmitting of the special case, had 
not been complied with. The section provided 
that the appellant should, within 14 days after 
receiving the special case from the justices, trans- 
mit the same to the Court, first giving notice in 
writing of such appeal, with a copy of the case, to 
the respondent. In this instance the case was 
transmitted to the Court on the lObh March, and 
the appellant did not give not ce of it to the 
respondent till the following day. 

There was no appearance for the appellant. 
The Court held that as the requirements of the 
Justices Act in reference to the giving notice of 
appeal, d^a, had not been complied with the 
case must be struck out. 
Mr. Dufft asked for costs. 
Mr. Justiob Higinbotham said that it appeared 
that the respondent had omitted to supply copies 
of the special case to the judges of the Court as 
ahould have been done, and therefore no costs 
would be allowed. It was important that the 
rule should be observed which required copies of 
special cases to be delivered in time, and for the 
future where that rule was not observed no costs 
would be given. 
Mb. Hodoes appeared for the sergeant of 



police, and asked for his costs. He was obliged to 
attend, as he had been served with notice of the 
proceedings. 

Mb. Justice Higinbotham said that the ser- 
geant need nothave attended. He had nothing more 
to do with the case after he had brought the different 
claimants to the goods before the justices. He was 
in an analogous position to that of the sheriff, and 
though nominally he was complainant in the case, 
yet practically he wus under the protection of the 
justices, who would see that he did not suffer any 
wrong, and he should allow the different parties 
claiming the goods to have the matter decided 
between themselvea 

Appeal struck out without costs. 

M*KiNN0N V. Morris. May 13. 
Negligence — Burden of proof— CorUributory negli- 
gence — Withdrawal of case from jury — In actions 
for negligence the burden rests upon the plavnJtiff 
of proving affirmcUively that the negligmt act or 
omission for which the defendamJt is souglvt to be 
made liable has been the causa causans or efficient 
cause of the plaintiffs injury — The question of 
contributory negligence is a question of fact for 
the jury ^ and a judge is not justified in wiiJidraw 
ing the plaintiff's case from the jury upon this 
ground unless where there has been no evidence at 
all given, except what necessarily goes to show 
that tlie negligence of the plaintiff himself has 
been the efficient cause of his inju/ry. 
Appeal from County Court, Warrnambool. 
Mr. Hodges and Mb. Johnston for the defendant 
(appellant) ; Mr. Bryant for the plaintiff (re- 
spondent. 

The plaintiff, William John M'Kinnon, a child 
about 12 years of age, sued the defendants, Mes8r& 
Morris and Beg^, fbr damages for injuries he had 
sustained by their negligence. The defendant<i, 
who are contractors, were constructing some 
buildings for the Savings Bank at Warrnambool. 
They left some large stones in one of the streets off 
the footpath. The plaintiff and two other boys 
were playing in the street, and the plaintiff leant 
against one of the stones. The stone fell upon his 
right foot and crushed it. At the trial a verdict 
was given for the plaintiff for £50, and the defend- 
ants appealed on the ground that there was no 
evidence that they had been guilty of any negli- 
gence, and also that the e^ddence showed that the 
plaintiff had been guilty of contributory negligence. 
Mr. Justice Higinbotham, in giving the judg- 
ment of the Court, said : This is an appeal from 
a decision of the judge of the County Court at 
Warrnambool dismissing an application made on 
leave reserved at the trial to set aside a verdict 
entered for the plaintiff for «£50, and to enter a 
nonsuit. The defendants claimed that the case 
should not havebeenscDt to the jary,on the grounds 
— first, that there was no evidence to show that the 
injury which the plaintiff had sustained arose from 
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the negligence of the defendants or their servants ; 
and secondly that as the evidence for the plaintiff 
disclosed that the injury complained of was caused 
by the act of the plaintiff, he was the author of his 
own wrong. In the argument addressed to us, 
reliance has been almost entirely placed on this 
latter ground. The plaintiff was a boy 12 years of 
age. He was playing on the day in question with 
two other boys in the street, either around or 
among a number of large stones deposited in the 
roadway by the defendants for building purposes. 
One of these stones, weighing about 15 cwt. was 
placed standing on its edge, and, according to one 
witness, in a slanting and unsafe position. The 
evidence went to show that the plaintiff, while 
engaged in play, and standing in front of this stone, 
put his hand and leaned lightly upon it ; that it fell 
down on its bed, and that in falling it caught the 
plaintiff's right foot and injured it It was not 
proved that the defendants were authorised to place 
these stones in the street. The part of the road- 
way occupied by the stones was planked and trestled 
on the outside and a part of the ends. The inside 
part next the footway was not guarded in any way. 
Upon these facts it has been contended that the 
judge was bound to hold, as a matter of law, that 
the plaintiff was the author of his own wrong, and 
that there was no evidence which could properly be 
submitted to the jury. Every judicial inquiry in 
casea of this kind, has for its object the discovery 
of tha causa cau^ans, the primary and efficient cause 
of the injury sustained by the plaintiff This 
primary and efficient cause incuria dans locum 
injuricB, may be different from the proximate and 
apparent cause. The burden rests upon the plaintiff 
of proving affirmatively that the negligent act or 
omission for which the defendant is sought to be 
made liable, has been the efficient cause of 
the plaintiff's injury. And if at the close 
of the case the judge should be of opinion that, 
as a matter of law, there is no evidence reason- 
ably fit to be considered by the jury — that is to say 
as it has been well put by Brett, J., in his opinion 
given to the House of Lords, in Bridges v. North 
London Railv>ay Co,, L. R 7 E. <)s I. App., at p. 233: 
*' If there are no facts in evidence which if un- 
answered, would justify men of ordinary reason and 
fairness in affirming the proposition, which the 
plaintiff is bound to maintain," it is the judge's duty 
to direct the jury as matter of law that there is 
no case in favour of the plaintiff, or he must non- 
suit the plaintiff {Ryder v, Wombwell, L. E. 4 (K), 
p. 32 ; Giblin v. M'Mullen, L. R 2 P. C. 317). It 
not unfrequently happens in these cases that the 
evidence tends to show that the plaintiff himself 
has been, in fact, the proximate and apparent cause 
of his injury. But such evidence will not justify 
the withdrawal of the case from the jury. The 
plaintiff will be entitled to recover unless he is 
chargeable with contributory negligence, that is to 
say, unless he has himself so far contributed to the 



misfortune by his own negligence or want of ordi- 
nary care and caution, that but for such negligence 
or want of ordinary care and caution on his part 
the misfortune would not have happened {Davii 
V. Mann, 10 M. 4 W., p. 546 ; Tuff v. Warmanf 
6 C. B. N. S., p. 573; and 27 L. J. C. P., p. 
322; Radky v. Loidon and NorthrWestem 
Railvyay Company , 1 A. C, p. 764). The ordinary 
care and caution, or, as it has been sometimes ex 
pressed, the reasonable care and skill, which a 
person is bound to exercise in the endeavour to 
avert the consequences of another's negligence, and 
the proved want of which will defeat a recovery by 
him, presents a question of fact, not of law, and is 
to be determined by the jury and not by the judge. 
The determination of this question necessarily 
involves, in many cases, the consideration of the 
state of health or of strength, physical or mental, 
of the person who is alleged to be wanting in such 
ordinary care and caution. The same amount of 
care and skill in avoiding dangers of the streets 
caused by the negligence of others cannot be de- 
manded from a blind man and from a man who has 
good sight ; from a deaf man and from a man who 
has good hearing; from an infant and from an 
adult {Lynch v. Nurdvn, 1 Q. B., p. 36) ; from a 
man who is acquainted with and remembers an 
existing cause of danger and from a man who, 
though acquainted with it, has temporarily amd 
hona-fde forgotten it {Leahy v. Stuart^ 3 
V. L. R (L.), p. 310). On the other hand, simikr 
considerations founded on the varying circum- 
stances of individual cases may have to be regarded 
also, as they affect the liability of a defendant, and 
limit that liability by confining it to those conse- 
quences only which, in the ordinary course of things, 
are likely to arise, and which may, there- 
fore, be reasonably expected to arise. In either 
aspect, whether as limiting the liability of a de- 
fendant, or as elements in the question of con- 
tributory negligence of a plaintiff, all such special 
circumstances can only be dealt with as matters of 
fact by the jury ; and we think that it may be 
safely affirmed that a judge is not justified in with- 
drawing the plaintiff's case from the jury upon this 
ground of contributory negligence, unless where 
there has been no evidence at all given, except what 
necessarily goes to show that the negligence of the 
plaintiff himself has been the efficient cause of his 
injury (see per Lord Selborne in The Dublin^ 
WickloWy and Wexford Railway Compam^y v. 
SlaUery, 3 A. C, at p. 1189. Hughes v. M'Fie 
and Otiiers, 2 H. <fe C, p. 744 ; 33 L. J. (E.), p. 
177 ; and Mangan v. Atterton, L. R 1 (K), p. 239, 
were cited in opposition to the view that the 
infancy of a plaintiff charged with contributory 
negligence is a circumstance which requires that 
the plain tiff^s case should be submitted to the jury. 
The latter of these cases contains no reference to 
Lynch v, Nurdxn, 1 Q, B., p. 96, and the decision 
may be supported on one of the grounds statedjby 
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the Court, namely, the absence of evidence of 
negligence of the defendant. In Hughes v, M'Fie 
and Othergy 2 H. <fe C, p. 744 ; 33 L. J. (E), p. 
177, it was observed by the Court that had the 
plaintiff been an adult, it was clear that he could 
maintain no action, and that the fact of the plaintiff 
being of tender years made no difference. This 
observation is opposed to the doctrine of Lynch' v, 
Nwrdm^ and we venture to think that it is equally 
inconsistent with reason as with earlier authority. 
It is impossible to reconcile this decision with the 
numerous later authorities, which tend to show 
that the question of ordinary care and caution, or 
reasonable care and skill of a plaintiff charged with 
contributory negligence, is a question which, except 
where the evidence is altogether one way, and 
necessarily goes to show that the negligence of the 
plaintiff himself has been the efficient cause of his 
injury, must be left to the jury as a question of 
feet, with all the attendant circumstances of the 
case, and cannot be determined as a question of 
law by the Court. In the present case we are of 
opinion that the judge of the County Court would 
not have been justified in withdrawing the case 
from the jury. The evidence of negligence on the 
part of the defendants was distinct and strong. 
They deposited a number of weighty stones in a 
public street without authority, and they placed 
this stone with others in a dangerous position, 
without enclosing them and preventing access to 
them by the public. The plaintiff had a right, as 
against the defendants, to use every part of the 
street, including the places where these stones were, 
for the purpose of transit, either in sport or other- 
wise It does not necessarily follow from the 
evidence — although it is far from improbable — that 
the plaintiff, while playing with the other boys in 
the immediatiO neighbourhood of this danger, was 
wanting in the care and caution which would be 
demanded from an adult ; but a lesser degree of 
care and caution might reasonably be expected 
from a boy in the same circumstancea It was not 
for the judge — it is not for us — to determine 
whether the plaintiff was or was not deficient in the 
care and caution reasonably to be expected from 
him. The jury have found in his favour, and we 
think that their finding cannot be disturbed. The 
appeal will be dismissed with costs. 



Griffin v. Ross. May 13. 

Judicature Act 1883, ifo. 761, sees. 56, 71 — County 
Court Practice. — Counter-claim — Admission of 
evidence — Illegal impounding — A document 
signed by the person impounding amd given to 
the poundkeepeTy and which stated that certain 
horses had been impounded and that certain 
damage for the trespass was demanded is receiv- 
able in evidence, it fiaving been proved that such 
person impounding lias instructions from the 
defendant to impound^ and that lie did impound 



— A judge of the County Court has power under 
sec, b^ of Act No. 761 to entertain a counter-clainu 
Appeal from County Court, Melbourne. 
Mr. Fink for the plaintiff (appellant); Mb. 
DuFpy for the defendant (respondent). 

The plaintiff, Mr. James Griffin, sued the 
defendant, Mr. Murray Eoss, in the County Court 
for £150 damages for illegally impounding. The 
defendant desired to put in a counter-claim for 
£200 for damage he sustained through the plain- 
tiff^s horses trespassing on his land, but Judge Cope 
decided that section 71 of the Judicature Act pre- 
vented him receiving a counter-claim. The evidence 
for the plaintiff was then taken, and was in effect 
that the horses had been impounded at Caulfield 
by a man named Maple, and that the defendant 
had admitted that he had given to Maple general 
instructions to impound any horses or cattle tres- 
passing on the property. The plaintiff tendered in 
evidence a document purporting to be signed by 
Maple, and given to the poundkeeper, to the effect 
that he had impounded 10 horses, which were tres- 
passing on the land of Mr. Murray Boss at Caul- 
field, and claiming damage for the trespass at the 
rate of £2 10s. per head. Judge Cope refused to 
receive the document in evidence, and the plain- 
tiff^s counFel then said that he could not further 
proceed with the case, in the absence of that docu- 
ment, and the plaintiff was nonsuited. Against the 
decision the plaintiff appealed, contending that the 
evidence was admissible. The question was also 
submitted to the Court whether a judge of a County 
Court had power under the Judicature Act to 
admit a counter-claim by a defendant to a plain- 
tiff's claim. Section 71 of the Judicature Act pro- 
vided that nothing in this Act shall be deemed to 
affect or alter the practice, procedure, or fees of 
any County Court, or to take away any right to 
have any class of cases heard and determined in a 
County Court. Judge Cope held on this section 
that he could not receive a counter-claim. The 
defendant, however, contended that section 56 of 
the Judicature Act gave him authority to receive 
a counter-claim. This section provided that ** every 
inferior Court, which now has, or which may after 
the passing of this Act have jurisdiction in equity 
or at law and in equity, shall, as regards all causes 
of action within its jurisdiction for the time being, 
have power to grant, and shall grant in any pro- 
ceedings before such Court, such relief, redress, or 
remedy, or combination of remedies, either abso- 
lute or conditional and shall in every such pro- 
ceeding give such and the like effect to every 
ground of defence or counter-claim, equitable or 
legal, in as full and ample a manner as might and 
ought to be done in like case by the Court. 

Mr. Justice Hioinbotham said that the docu- 
ment signed by Maple, and which had been rejected, 
was admissible in evidence, and the appeal would 
therefore be allowed, but as it was not clear 
whether the document had been rejected because 
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the signature was not proved, no coBta of the 
appeal would be given. The case would be reheard 
before a judge of the Supreme Court. There was 
a further question which it was not necessary to 
decide on this appeal, but as the opinion of the 
Court was desired upon it, he would give it. It 
was on the question whether a judge of the County 
Court had power, under the Judicature Act, to 
receive a counter-claim by the defendants. The 
learned judge had in this case rejected a counter- 
claim by the defendant on the ground that section 
71 of the Judicature Act prevented him from 
entertaining it. The language of section 56 of the 
Act, however, gave him power to entertain it, sub- 
ject to the rules and practice of the County Courts 

Ex parte M*Lellan. May 14. 

Married tooman^ Inability to satisfy distress— Fine 
or imprisonment — Application to quash warrant 
of justices — Issue of warra^— Criminal proceed- 
ing — The issue of a warrant by justices to enforce 
payment of Jine jor " sly-grog** selling or in 
default imprisonment is not a civil but a criminal 
proceeding — If a woman has no goods whereby 
a distress for levy oj amount of Jine could be 
satisfied the alternative of imprisonment under 
the warrant viay be enforced. 
Rule nisi to quash a warrant by the justices at 
Branxholme, by which Isabella M*LellaD, a married 
woman, was sent to gaol for one month, in default 
of paying a fine of £25. Mrs. M'Lellan was fined 
for sly-grog selling, the amount of the fine to be 
recovered by distress. Ihere were no goods of 
hers which could be found to be distrained upon, 
and she was then by a farther order of the justices 
sentenced to a month's imprisonment. It was con- 
tended on her behalf that as she was a married 
woman she could not be sent to gaol for not having 
goods to satisfy the distress 

Mr. Hood moved absolute the rule to quash the 
warrant ; Ma. Chomlet showed cause. 

Mr. Chomlet said that the applicant apparently 
relied upon decisions of the Courts in England, 
that a married woman ought not to be imprieoned 
for not satisfying a judgment. But that was only 
a practice in some of the Courts, and did not extend 
to criminal offences. Mrs. M'Lellan was in this 
instance fined for an offence against the law, and 
the alternative punishment of imprisonment was 
imposed upon her for not paying the fine. There 
was no more reason why a married woman should 
escape punishment because she said she had no 
property than that a man or an unmarried woman 
should escape. Besides, the law now allowed a 
married woman to own property, and the Court 
would not assume that she had no property. 

Mr. Hood admitted that if this was to be regarded 
as a punishment the applicant had no case. But 
he submitted that it was not a punishment, but a 
means provided for enforcing the distress, and that 
was a civil and not a criminal proceeding. In a 



late Customs Act in England there was a special 
provision to the effect that a married woman could 
be imprisoned for an offence against that Act. 

Mr. Justice Higimbotham said that the authori- 
ties relied upon by the applicant were civil cases. 
But in this case the proceeding was criminal. The 
justices had a discretion in the first instance to 
impose a fine or imprisonment. The fine was 
imposed, and if she obtained the money from her 
husband or her friends she was not further punished. 
But if she did not, then the law provided that a 
distress be levied on her goods, if she had any. If 
she had none, the law allowed the justices to impose 
a sentence of three months' imprisonment. In this 
case, therefore, the order of justices sentencing her 
to a month's imprisonment was good, and the order 
to quash the warrant based on it would be dis- 
charged with costs. 

SUPREME COURT SITTINGS. 
(Before His Honor Mr. Justice Molesworth.) 

Mitchell v. M'Dougall. May 7. 

Forfeitures for Treason and Felony Abolition Act 
1878, No, 627 — Assignment by curator of mining 
lease contrary to duty as cwrator — When a 
defendant who procured for himself the appoint- 
ment of curator under Act No, 627, sec. 8, 
wrongfully transferred certain property belonging 
to the estate the Court ordered a reconveyance and 
an indemnification for all loss resulting from 
such wrongful act to the owner on his release 
from custody. 

The plaintiff, Wm. Mitchell, sued the defendant, 
F. J. M^Dougall, seeking that the defendant should 
be compelled to retransfer to him a lease of some 
mining land. The plaintiff had been manager of 
the Old Welshman's Beef Company, &nd the lease 
was held in his name. He was convicted on a 
charge of forgery, and was sentenced to six months' 
imprisonment. Whilst he was in prison M'Dougall 
was appointed by the Gk)vernor-in-oouncil to be 
curator of his estate, under the Act No. 627. Under 
this* the defendant purported to transfer the lease 
that was in MitcheU's name to other persons, 
alleging that he was only a trustee for the share- 
holders in the company. It was submitted for the 
plaintiff that the defendant had no power to trans- 
fer the lease. 

Mr. Walsh and Mb Fullerton for plaintiff; Ma 
M'DERMOTTand Mr. Worthington for defendant. 
His Honor, in giving judgment, said : Mr. 
Mitchell, the plaintiff, in this suit got a lease in 
July 10, 1879, from the Crown, for 15 yejirs, for 
mining purposes. A company, the Old Welsh- 
men's Beef Gold-mining Company, No Liability, 
registered November 2, 1879, had Mitchell for its 
manager, and actually took possession of and 
worked the land, the legal estate being in Mitchell — 
I should say, as far as appears — as a trustee for the 
company. I have uncontradicted evidence that he 
was entitled to £1000 as due to hj^ from the^ 
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company, and was entitled to his legal estate to 
secure him that sum paramount to any proved 
rights of the company. The plaintiff was charged 
with having forged the names of certain persons as 
shareholders in the company, as legal manager, in 
order to procure its registration. (As I take it, 
these were the names of fictitious persons.) He 
was convicted on March 16, 1882, and sentenced 
to six months' imprisonment. He served his sen- 
tence so far as such sentences are usually enforced 
and was discharged on August 24, 1882. The 
defendant, Mr. M'Dougall, had been his clerk as to 
the affairs of the Old Welshman's Reef Gold-mining 
Company, and applied himself to the formation of 
a new company named ultimately the Old Welsh- 
man's United Oold-mining Company, No Liability, 
and to assist this object wanted to procure from the 
plaintiff an assignment of the legal estate in the 
lease to trustees for a new company. The defendant 
went several times to the prisoner to extort this 
assignment from the plaintiff, and threatened him 
with the consequences of refusal. The plaintiff 
refused on the ground of his claim against the old 
company. On August 7, 1882, theMefendant pro- 
cured an appointment of himself as curator of the 
plaintiffs estate under the Act 627. On August 
30 the plaintiff lodged a caveat in the registry 
office against acts affecting the lease, which he 
allowed to lapse. The defendant procured him- 
self as appointed curator to be registered as owner 
of the lease on 31st August, and on the same day 
executed a transfer to the intended trustees of the 
new company. The bill assailing this assignment 
by the defendant as curator, and seeking a convey- 
ance of the lease to the plaintiff, was sealed on 
September 25, 1882. During the pendency of the 
suit the lease was assigned by the trustees to the 
new company, which has obtained registration as 
owner of it. On the argument of a demurrer, 
reported 9 V. L. R. (K), 13, I held that the plaintiff 
in his bill need not negative the several cases men- 
tioned in the Act 627, which would warrant a 
curator to assign the lease, and therefore overruled 
the demurrer. The defendant answered, and evi- 
dence was taken before me. The defendant did not 
attempt to prove that his assignment as curator 
was warranted by any of the provisions of the Act 
627, or had anything of honesty or good faith in it. 
The plaintiff owed some debts, for which, as far as 
I see, the old company was primarily liable, and I 
had no evidence that the assignment was made with 
the intent of paying them. 8o I am prepared to 
hold that as between the plaintiff and defendant the 
assignment was contrary to the duty of defendant as 
curator. The answer insisted that the new com- 
pany should be made a party defendant. I. think 
the plaintiff might seek his redress against the 
defendant personally, without doing so, but his 
immediate redress in the suit may l^ found very 
narrow. Another objection for want of parties has 
been made late in the argument— -.the absence of 



the old company. If it had been raised by answer 
it might have met various replies or excuses. The 
old company may enforce its right against the 
plaintiff. I shall declare that the assignment of the 
lease of July 10, 1879, in the bill mentioned by 
the defendant, Finlay J. M'Dougall, was not 
warranted by his office as curator of the estate of 
the plaintiff, Wm. Mitchell, and order him forth- 
with to convey the said leasehold estate to the 
plaintiff, as far as he can, by a conveyance to be 
settled by the chief clerk in case the parties differ, 
and declare that the defendant is responsible to the 
plaintiff for any loss resulting from acts of the 
defendant encumbering or affecting the said lease- 
hold estate. Order the said defendant to pay the 
costs of this suit not otherwise ordered, up to and 
including this decree to th^ plaintiff when taxed and 
ascertained. Refer to tax ; liberty to apply. 

Hunt v. Snowbalu May 7. 

Sale of land— Excess of supposed frontage over real 

measurement — Reconveyance of such excess — 

Costs. 

The plaintiff, Mr. Wm. Hunt, a chemist carry- 
ing on business at Coburg, sued the defendant to 
prevent him obtaining registration of some land 
at Coburg. In September, 1883, the plaintiff 
owned some land at Coburg, on portion of which 
he had erected a house, and which had been mort- 
gaged to the Federal Building Society. The land 
was supposed to have a frontage of 137ft. to the 
Sydney-road. The plaintiff said that he sold 100ft. 
of the frontage to the defendant, Mr. Snowball, a 
solicitor, at the rate of X2 10s. per foot The 
part reserved included that on which his house was 
built. The defendant paid off the Federal Building 
Society, and obtained the title deeda It was after- 
wards discovered that the land, instead of having 
a frontage of 137ft. had a frontage of 165ft. The 
defendant some monthsagoapplied to be registered as 
owner of a greater portion of the land than the^lOOft 
and the plaintiff, receiving notice of this, disputed 
his right to have more than the lOOft, and brought 
the action, claiming a sum of £32 lOs. as balance 
due to him by the defendant, after having paid off 
the building society, and also claiming to have the 
28ft.— the difference between 137ft. and 165ft. — 
restored to him. The defendant had sold 117ft. 
frontage to Mr. G. Patterson, and the plaintiff 
said he was willing to allow that sale to stand good, 
provided he was paid for the extra 17ft. at the rate 
of £2 10s. per foot. The defence was that the 
agreement was not that the defendant should buy 
the lOOft, but that he should pay off the mortgage 
to the building society, and receive all the land| 
except that on which the plaintiff's house was 
erected. 

Mb. Topp for the plaintiff. Mb. A'Bsckxtt 
and Mb. Moulb for the defendant. 

His Honob, in giving judgment, said : Mr. 
Hunt, the plaintiff, a chemist, owned a pieoe of 
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land fronting the Sydney-road, Coburg, 165ft. 
frontage by a depth of 217ft. Its southern 
boundary was Baxter's lane; about 100ft. north- 
ward was a post ; then came an interval of about 
17ft. with no buUding fronting the road, but a good 
way back some stables owned by the plaintiff, and 
then the plaintifil's house and shop along the road, 
about 48ft to the northern boundary. The plaintiff 
was embarrassed, having his land mortgaged to the 
Federal Building Society, to which about £218 was 
due, which was pressing for payment, and threaten- 
ing to sell During 1883 there were communica- 
tions between him and the defendant,Mr. Snowball, 
then an articled clerk of a solicitor, and now admitted 
to that profession. There was talk aboat the defend- 
ant keeping the plaintiff to get information as to 
the account with the society, borrowing money to 
pay it, and selling the land for the purpose. This 
ended in something of the defendant becoming in 
some shape the purchaser. The plaintiff seems to 
have been under a misapprehension as to the length 
of his land, which he supposed to be 137ft. instead 
of 165ft, and the frontage of his house, which he 
supposed to be 37ft. instead of 48ft. The first 
document produced is an agreement dated 11th 
September, 1883, signed by the plaintiff, written 
by the defendant, stating that the plaintiff had that 
day sold to the defendant his land and shop at 
Ooburg, having a frontage of 137ft or thereabouts 
for £2 10s. per foot, defendant to pay out of the 
purchase money what was due to the Federal Build- 
ing Society for money advanced and costs, and the 
balance to the plaintiff within a month from date, 
the plaintiff undertaking to execute the necessary 
transfers as soon as requested. The plaintiff had for- 
gotten the existence of this document produced by the 
defendant. There appears to have been an under- 
standing that the plaintifi's house should not be 
included in the sale, and, therefore, the defendant 
signed a document, dated September 12, 1883, '* I 
hereby undertake to allow you to retain the owner- 
ship and the possession of the shop and 37ft. of 
land at Coburg, with the full depth, and, when the 
title permits, to transfer to you," with a memoran- 
dum, " The 37ft. referred to is the portion of the 
north side of land lately sold by you to me, and 
on part of which your shop, <fec., now stands." The 
shop being on 48ft, I think that word would over- 
rule the measurement 37ft., so that I rather think 
that the combined effect of the two writings, if 
signed by both parties, would be to entitle the 
defendant to 117ft. at £2 lOs. per foot. But the 
defendant says that at that time there was no bar- 
gain at all, that the document of the 11th September 
was signed only for the purpose of showing to the 
building society to obtain information from it and 
induce it to stay proceedings. The defendant went to 
the plaintiff's house on the 12 th, and there signed 
some document, I think that above set out, or that 
of which it is a copy. But the plaintiff says that 
about the same time the defendant came in, saying 



he had come to settle the agreement for lOOfb. of 
plaintiff's land at £2 lOs. a foot ; as soon as he sold 
he would settle with him ; that he then went out 
with the defendant to the above post, and put his 
hand upon it, and said it was 100ft. more or less. 
The plaintifi rests his case on this as a verbal oon- 
tract. As to the fact, he is corroborated by his two 
daughters, and I believe them. On September 14, 
1883, the defendant induced the plaintiff to sign a 
letter to the Federal Building Society, authorising 
it to transfer to the defendant direct his land at 
Ooburg, being about 137ft, he having sold the same 
to him for £2 10s. a foot, he paying off its claim 
thereon. The defendant says still there was no 
bargain between him and the plaintiff ; but he says 
that he had the land valued by Mr. Taylor, who 
valued it at £2 a foot, and so informed the plain- 
tiff on September 19. The plaintiff then informed 
him that the land measured 165ft., and that alto- 
gether they agreed that the defendant should have 
the land on the terms first proposed for the price 
of the debt due to the society, reserving 37£t. and 
the shop. He told the plaintiff that the whole of 
the land must be given as security to a building 
society, from which the money to pay off the Federal 
Society was to be procured, and he s^ms to say he 
was to pay after he could sell. The plaintiff, I 
think truly, denies any such agreement. The de- 
fendant caused the preparation of a document, 
afterwards executed September 21, 1883, stating 
that the Federal Building Society, registered as the 
proprietor of the land, in consideration of j£2I8 
68. 5d., paid to it by Hunt, and in consideration of 
£342 lOs. paid to Hunt by Snowball, and in con 
sideration of £240 paid to Snowball by the Oounty 
of Bourke Building Society by the direction of 
Hunt and Snowball, testified by the signing, trans- 
ferred the land to the Oounty of Bourke Permanent 
Building Society. There is some conflict of evi- 
dence about the execution of this document on 
various points. The plaintiff says he never read it, 
and signed it so folded that he could not see its 
contents. The defendant says that he explained to 
him that £218 6s. 8d. was the amount he had to 
pay the Federal Building Society, that £242 was 
the amount he was borrowing from the Oounty of 
Bourke Society, and that £342 was a nominal 
consideration; £342 was exactly the amount of 
137ft. at £2 10& a foot, so that plaintiff, if he read 
the document, might imagine in it a sale at that 
price per foot . From the same document he might 
suppose that his debt to the Federal Building 
Society was fully paid, and that he was to get 
£342. But the document had the effect which the 
defendant wanted, to make him, settling with the 
Oounty of Bourke Building Society, able to get a 
conveyance to himself, and make him master of the 
position without having written anything showing 
any obligation by him to the plaintiff. It appears 
that the defendant about December 30, 1884, made 
a contract of sale to Mr. Patterson of 128f L of thj 
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land, which would include lOft of the plaintiff's 
shop, of which the plaintiff was informed by Patter- 
son posting a notice of intended sale on plaintiff^s 
shop. On remonstrance defendant made a new 
arrangement wiUi Patterson to convey only up to 
the plaintiff's shop. On January 18, 1885, he 
lodged a caveat in the office of tides against dealing 
with the land except the 1 00ft, and he got notice 
of some attempt to procure a registration notwith- 
standing it. On January 19, 1885, the plaintiff's 
solicitoi wrote a letter to the defendant, stating 
that on September 1 2, 1 883, plaintiff sold him part 
of his land, 100ft. from Baxter^s-lane, at the price 
of £2 10a per foot, and allowed him to get pos- 
session of his title, he undertaking to re-transfer 
to him the balance of his land ; but, in the face of 
that, he had sold more than the 100ft at an 
increased price per foot, and that land had been 
advertised for sale, and that to an extent running 
into the plaintiff^s house, and calling upon the de- 
fendant to transfer the balance of the land and pay 
the balance of the purchase money. The defend- 
ant answered the plaintiff himself, avoiding, as he 
bad done throughout, to sign any statement of his 
conti-act with the plaintiff. He referred to the sale 
in September, 1 883, about which they had various 
conversations without co-ning to anything satis- 
factory, then saying that by a survey of the ground 
recently made he found that the plaintifi^s house 
stood lift on his land, and not wishing to insiat 
on his rights to the full extent of compelling him to 
shift, he would without prejudice, <fec., abandon his 
right to the 11 additional feet As to transfer ling 
to him his portion of the land at once he could not 
do so, and plaintiff was not entitled to ask him ; 
that his portion of the land had been sold, and he 
would take the necessary proceedings to recover 
from the plaintiff any loss that might be oooabioned 
by his interference with the sale, and asking to be 
referred to a solicitor, and threatening the plaintiff 
with all consequences of litigation. I see no reason 
to delay the plaintiff's redress for anything to be 
done« On June 28 the defendant procured a 
transfer from the County of Bourke Building 
Society to him. I have some doubt, although 
believing the plain tiff^s account of the conversa- 
tions and acts, September 3 and 12, whether that 
should be taken as the contract or the com- 
bined effect of the writings of September 1 1 and 
12. Neither party has urged this It would in- 
crease the money to be paid, diminish the quantity 
of land to be conveyed to the plaintiff. I shall 
order that the defendant pay to the plaintiff within 
one month the sum of £31 13a 7d., and also that 
the defendant forthwith execute a conveyance of the 
land in the statement mentioned of 65ft., being 
more than 100ft north of Baxter Vlane, and pro- 
cure the necessary conveyances from all parties 
.deriving title under him, as the chief clerk may 
direct, so as to enable the plaintiff to make himself 
the re^atered owner of the said land, the said 



plaintiff paying the expenses of actual conveyance 
to him. Order the defendant to pay to the plaintiff 
the costs of this suit when taxed and ascertained ; 
refer to tax order that defendant be restrained from 
doing any act or executing any document affecting 
the title to the said land so to be conveyed to the 
plaintiff by this order ; and restrain the registrar 
of titles from allowing the registration of any con- 
veyance inconsistent herewith ; liberty to apply. 



Davky v. Pkin. May 14. 

Insolvency Statute 1871 (iTo. 379),wc. 70—13 Eliz,y 
c. 5 — Life Assurance Companies' Act 1873 (JTo. 
474), sec. 37— Life Policy— Assignment in tncst 
for benefit of children of assignor — Registration 
of assignment — Insolvency of assignor toithin 
five years — Bill by trustee of his estate to set aside 
assignment of life policy ^Construction of sec. 
37 of Life Assurance Companies' Act 1873 — 
Overplus. 

This was a suit by Thomas James Davey, as 
trustee of the estate of Henry Luth, Ute of Echuca, 
claiming to be entitled to a policy of £1000 effected 
on Luth's life in the National Mutual Life Associa- 
tion. On the 28th March, 1877, Luth effected the 
insurance for XI 000 with the company. On the 
2 1st November, 1879, Luth assigned the policy to 
Wm. Fein, and the assignment was duly registered. 
The assignment, though absolute in form, was 
actually on trust for the benefit of Luth's children. 
At the time the assignment was made Luth was 
unable to pay his debt?. Within five years from 
the date of the assignment, namely, on the 20th 
March, 1883, Luth voluntarily sequestrated his 
estate in the Insolvent Court, and the plaintiff was 
appointed trustee of his estate. Luth died in July, 
1883. The plaintiff submitted that the assignment 
by Luth for the benefit of his children was void 
under section 70 of the Insolvency Statute, whilst 
it was contended for the children that the policy 
was, by the Life Assurance Companies Act, pro- 
tected to the extent of £1000 from his creditors. 
But the plaintiff submitted that, apart from that 
question, he was entitled to have the assignment of 
the policy set aside, and that this was not the only 
policy that had been effected on Luth's life. 

Mr. Higqins appeared for the plaintiff; Mr. 
a'Beckett and Mr. Greoort for the defendants^ 
Wm. Pein, H. Luth, H. B. Luth, and F. Luth ; 
Mr. Cole for the defendant, H. O^Hara Luth ; Mr. 
Weioall for the Insurance Company. 

His Honor said : On March 28, 1877, Mr. 
Henry Luth effected a policy of insurance on his own 
life with the defendant, the National Mutual. Life 
Association of Australasia, for £1000, pa/able to 
his executors, administrators, and assigns, and such 
other sums as might be payable under its provisions 
of association. On November 21, 1879, he assigned 
this policy to the defendant, Mr. Pein, as a trustee 
for bis three children, the defendants Henry, 
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Nicholas Bernard, and Florest Luth, and Fein 
executed a declaration of trust Henry Luth 
petitioned for liquidation, and proceedings were had 
by which Mr. Danby was appointed liquidator. 
That liquidation was discharged in April, 1880. On 
March 20, 1883, Henry Luth voluntarily seques- 
trated his estate for the benefit of his creditors, who 
on April 5, 1883, appointed the plaintiff, Mr. Davey, 
as trustee of the insolvent estate. In July, 1883, 
Henry Luth died. On November 1, 1883, Danby 
assigned to the plaintiff for £bO the outstanding 
assets of Henry Luth under the first insolvency, 
which might comprise a policy of insurance for 
^1500 effected by Henry Luth on his own life with 
theColonial Mutual Life Assurance Society. The bill 
in this suit was sealed on November 2, 1883. The 
case made by it was that the assignment to Fein 
was without valuable consideration and void, both 
nnder the Act 13 Elizabeth and the Insolvent Act, 
as against the plaintiff Davey, and that the amount 
of the policy should be paid to him to be distributed 
according to the rights of the parties. The defend- 
ant Fein scarcely resisted the right of the plaintiff 
to the overplus of the policy over £1000, but as to 
that sum insisted that under the Act 627 Vict., 
section 3^ his right as legal assignee of the policy 
was protected as a trustee for the three children. 
The clause in question is not easily understood. It 
says as to the £1000 that it shall not pass to 
assignees in insolvency such as the plaintiff, nor on 
the distribution of the assets of the insured applied 
to the payment of his debts ; but it does not say 
what is to be done with it^ or how far the insured 
may direct its application. I think that Henry 
Luth, as to this £1000, made a distinct trust of it 
for his three children, and never did anything to 
defeat that trusty and that £1000 of it should be so 
applied. As to any overplus which there may be, 
I agree with the plaintiff that the assignment was 
ineffectual against him. As to the other policy, I 
have no reason to say that the £1000 protection 
should be applied to it The plaintiff claiming it as 
assignee of Danby did not seek to raise any question 
on the subject. I felt that there might be a question 
as between the three children and the next-of-kin 
or personal representative of Henry Luth, and 
therefore directed an amendment making the next- 
of-kin parties, and the widow, Caroline Luth, and 
another child, Herbert O'Hara Luth, weie 
made defendants. The latter answered, the former 
did not She, on September 11, lb84, obtained 
adminbtration cum testamento cmnexo to Henry 
Luth, and has intervened in an interpleader suit 
set on foot by the Colonial Mutual Society. I shall 
declare that the policy of insurance in the bill 
mentioned effected with the defendant company by 
Henry Luth, deceased, was, and is to the extent of 
£1000 secured thereby, eflectually vested in the 
defendant, William Fein, as trustee for the defend- 
ants, Henry Luth, Nicholas Bernard Luth, and 
Florest Luth, but as to the rest of the sum secured 



thereby the said assignment was void as against the 
plaintiff as trustee of the estate of the said Henry 
Luth. Order the defendant company forthwith to 
pay to the said William Fein the said sum of £1000, 
and the rest to the said plaintiff; order the said 
plaintiff to pay the costs not otherwise provided 
of all the defendants who appeared at the hear- 
ing. Eefer to the taxing officers to tax. Liberty to 

apply- 

Bebgin v. Beroin. May 15. 

Admmistraiion suit by neoet-of-kin £f intestate — 
Widow — Allegation of illegitimacy — Costs as 
between solicitor and client — Where a man <md 
woman have lived together as husband and wife 
the evidence to support a/n allegation that the 
pa/rties were unmarried must be direct — Where 
inquiries have been made concerning such allega- 
tion tlie persons making them should be produced 
— Costs as between solicitor and client will not be 
given out of the estate to the widow in su^ch a 
case. 

This was a suit by James Bergin, on behalf of 
himself and Ellen Condon and M. Sheehan, who 
claimed to be the next-of-kin of one John Bergin, 
late of Hamilton, hotelkeeper, deceased, asking that 
the estate should be administere^l by the Court 
The defendant was the widow of the deceased, and 
as such entitled to half of his estate, as there were 
no children. The plaintiff claimed that the re- 
mainder of the estate was divisible between him 
and Mrs. Condon and Mrs. Sheehan as the paternal 
uncle and aunts of the deceased, John Bergin. They 
alleged that they were the brother and sisters of 
Fatrick Bergin, the father of John Bergin. The 
defendant, in her statement of defence, denied that 
the claimants were the next-of-kin of the deceased, 
as John Bergin was illegitimate, and therefore 
could have no next of-kin. 

Mb. Duffy appeared for the plaintiff; and Mb. 
WoRTHiNGTON for the defendant. 

In 1842 Fatrick Bergin, the father of John 
Bergin, arrived in Tasmania. In 1849 he went 
to Portland in this country, and was employed as 
caretaker of the Union Bank at that place. He 
was then living with a woman whem he represented 
to be his wife, and who was addressed as such. 
About three years afterwards he went with this 
woman to Hamilton, where he carried on business 
as an hotel-keeper, she living in the house with 
him. In 1857 she died, and iu the information 
that he gave on registering her death, Fatrick 
Bergin stated that the deceased was his wife, and 
that he was married to her at Hobart. In 1863 
Patrick Bergin died. His son John carried on the 
business of hotelkeeper, married the defendant, and 
died in 1879. Mr. Feth^rstonhaugh, who had 
been police magistrate in the Hamilton district for 
several years, and Mr. R. Garton, who had beea 
clerk of petty sessions, stated that Patrick Bergin 
and the woman with whom he wM^Uving had 
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always been conaidered as husband and wife, and 
they had addressed each other as such. For the 
defence some correspondence which had been passed 
between the solicitor for the plaintiffs and the 
solicitor for the defendant was put in evidence, 
which stated that inquiries had been made in 
Hobart, but the record of the marriage could not 
be found. 

His Honor said that the whole of the evidence 
as to the relationship of the parties in tl\is country 
was that they lived together as husband and wife 
without the slightest doubt. The only evidence to 
displace that was the indirect evidence that some 
inquiries had been made by some persons in Tas- 
mania; but if any reliance was to be placed on those 
inquiries, the persons who made them should have 
been produced. He would declare that the three 
persons named in the pleadings, James Bergin, 
Ellen Condon, and M. Sheehan, were each en- 
titled to one-sixth of the estate of the deceased 
John Bergin, and that the defendant, as adminis- 
tratrix of the estate, should be paid her costs out of 
the estate. 

Mb. Worthinoton asked for the*costs as between 
solicitor and client. 

His Honor said he would not give her costs as 
between solicitor and client. She had put forwaM 
a case against ike plaintiff, but had given no evi- 
dence to support it. 

NiNNis V. Healbs. May 15. 

Assignment by cestui que trust of interest in portion 
of trust estate CLS security for loan — Mortgage — 
Assignment ^cestui que trust — Parties — Where 
an executor had given instructions to his solicitors 
to do the necessary acts to entitle him to act as 
execiUor^ and had acted as such although he had 
not proved the will — In an action by creditor of 
one of the cestuis que trustent. Hold, that such 
executor loas a necessary party, 

Mr. Hiqoins for the plaintiff; Ma. Wkbb, 
Q.C., and Mr. Worthington for the defendants. 

The plaintiff, James Ninnis, brought the action 
to establish his claim against a portion of the estate 
of the late Mr. .Richard Heales, and against a 
|ft)rtion of a grant voted by Parliament in the year 
1865 for the widow and family of Mr. Heales. The 
amount voted by Parliament was £3000 ; and an 
Act was afterwarde passed vesting this sum on the 
executors of Mr. Heales, and directing that one- 
third should be paid to the widow, and that the 
interest on the balance should be applied to the 
maintenance of the family till the youngest child 
came of age, when the corpus should be divided 
among the children. Mr. Heales, by his will, 
appointed his wife executrix, and ^three executors, 
namely, his father (Mr. R Heales, sen.), Mr. E. 
Ashley, and Mr. B. Bignell. He also appointed 
these four to be trustees of his estate. He directed 
that the income from his estate should be paid to 



his wife during her life^ and on her death the 
property should be divided among the children. 
Probate of the will was granted to Mrs. Heales and 
to Mr. R. Heales, senior, and Mr. BignelL Mr. 
Ashley was then absent from the colony. Leave 
was reserved to him to come in and prove the will, 
but he had never proved it. In 1867, K P. Heales, 
a son of the deceased, borrowed from Mr. Ninnis a 
sum of £137. As security for repayment he gave 
to him an assignment of his interest in the Parlia- 
mentary grant to an eactent not exceeding £250. 
He also gave a mortgage over his interest in the 
real property for £250, with interest at 6 per cent. 
In the same year, R. P. Heales became insolvent. 
His brother, Mr. H. C. Heales, purchased from his 
assignee any interest he might have in the will and 
land. R P. Heales died a few years ago. The 
youngest son of Richard Heales came of age in 
April, 1884, and Ninnis then claimed the share of 
R. P. Heales in the Parliamentary grant, but this 
was refused unless he would take ii in satisfaction 
of his debt. ' This action was therefore brought 
Mrs. Heales and Mr. H. 0. Heales being made 
defendants. Mr. R. - Heales^ senior, and Mr, 
Bignell are dead. 

An objection was taken that Mr. Ashley should 
be made a defendant, as he wa*) an executor of the 
will and a trustee of the estate. It was submitted 
that Mr. Ashley had never proved the will and had 
never acted as trustee, and it was, therefore, not 
necessary to make him a defendant. Mr. Ashley, 
however, stated that when he returned from 
England he told the solicitors to the estate to do 
what was necessary to entitle him to take part in 
the management of it ; that he always understood 
he was an executor; that he and the other 
executors had jointly received the Parliamentary 
grant from the Treasury, and he had managed the 
investment of it. He had also managed all the 
real estate, letting the houses, and receiving the 
rent. He had accounted regularly for all his 
receipts and expenditure. 

His Honor said that it seemed to him that 
Mr. Ashley had been the only acting executor 
and trusteei and that he ought to be made a 
party to the action. He would therefore 
adjourn the case, and give the plaintiff liberty 
to amend within a month, plaintiff to pay the costs 
of the day. 
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IN CHAMBERS. 

(Before His Hoaor Mr, Justice Higinbotham.) 

June 3, 10. 
Mab&ktt asd Another v« Osxamd. 

JBtfz7t0ui q/* taooation-'Oommisrian to examine de 
bene es«e — 'The aUoioance of the costs of ihe 
eooaminaiiou of a witneea de bene ewie, to?u> was 
eubsequsrUly examined eU the trials %$ in the die- 
ereiionqf tie taanng officer. 
Application by the defendant for a 'renew of 
taxation of oosts. 

One of this plaintiffs, who was about to leave 
the oolony to reside permanently abroad, was 
examined de bene eaee. This witness left the oolony, 
And the defendant's solicitor obtained a oomnaission 
to examine the defendant, and his witness, who 
were oat of the colony, thereby delaying the trial. 
Before the trial took place the plaintiff, who had 
been examined de bene esee^ returned to the oolony 
and gave evidence at the trial. On taxation the 
taxing officer allowed the costs of th^ examination 
de bene stM, as he thov^t the step, under the 
circumstances, was a prudent one. From this the 
defendant appealed on the ground that as the 
witness had given ins evidence at the trial the 
eosts of the examination de bene esse should not 
hare been allowed. 

His HoHOft said: This is an appeal by the 
defendant from the allowance by the taxing officer 
of the items charged in the plaintiffs' bill of costs 
relating to the examination de bene eeee of one of 
the plaintiffs' witnesses. The trial was delayed in 
consequence of the defendant's solicitor having 
obtained an order for the examination of the 
defendant and his witnesses, who were absent from 
Fictoria. The plaintiffs^ witness returned before 
the trial. The taxing officer thought that it was a 
proper precaution to have the witness examined 
beloro he left the colony with the intention of 
.permanently residing abroad. 1 think that, under 
the circumstances, ihe taxing officer exercised 
rightly the discretion allowed to him. The sum- 
mons will be dismissed with costs, which I fix at 
80s. 

Solicitors: For plaintiff^ Best; for defendant, 
MoUeaony EngUmd and Stewart, 



(Before His Honor Mr. Justice Williams.) 

June 12, 13. 
Crisps and Aicother v. Appleton. 
Rules qf Skipreme Court 1884, Order XXX., r. 1 
-^Order XXXI. j r. 12 — Summons dismissed for 
vagueness — Practice in applications for discovery 
smd interrogatories, cohere a general summons 
TitOS not been taken out. 

Application on behalf of the plaintiffs for dis- 
Mvery:. 

. Hm munmona was as ioljows i-^ Let all parties 
fttfUMlrnfid atbend . a Jndga in Chambers on Friday, ^^ 
Af^WiliLia^ of Juh^.lSSff^ at .9.M p'dook ia t^ \«aa^ Ss tn^wgh to ssliiiiy tfifi {>lsiiitifl^\^^ 



forenoon, on the hearing of an application on the 
part of Uie plaintiflb for direcUoas for diBOorerjr." 

Mr Hiooins in support 

No opposition was made to the applicatioiL * 

His Honor said : This is the vaguest aummoiMi 
I ever had before me in my life, and I must take 
the opinion of one of the other judges upon lt« j 

His Honob (on the following day) said : Tbb is 
an application by the plaintiff for discovery. Tte 
summons is the baldest I have ever seen. It is 
said to be an omnibus summons under Order XXX., 
rule 1. I do not see anything in the nature of an 
omnibus summons in it. If it is anything it is an 
application under Order XXXL, rule 13, for 
discovery. If so it ought to be made ess pMtu 
The practice is that when a party wants ^ithcjr 
discovery or leave to deliver interrogatories, ho 
should proceed ex parte unless be applies under fi 
general summons for directions. The summons is 
too vague, it does not appear what tfas disoovvry is 
for, whether for documents or otherwiae. I dismiss 
this application. 

Solicitors : For plaintiffs, MaXleson^ Engkmd and 
Stewart. 

Jape 2^ 

HlABTT AND AnOTHBB V. OiLLBSPIB AMD AnOWIB. 

Pleading-^A party cannot join issue and ptead 
matters which would be comprised in the jomder 
of issue. 

Application on behalf of the defendants tii^t 
the 2nd, 3rd, and 4th paragra;^ of the plalntiflb* 
reply to the defence and coonter-ciaim be strunk 
out as being merely a repetition of joinder of iasof, 
and that issue be joined, and that the defendants 
be allowed to further plead under Order XXIIl^, 
rule 2. 

The plaintiffs were the trustees of John Stevens 
and William Torr, and claim against the defendsuts 
for wor)c dona and materials provid^d by the 
plaintiffs for the defendants at their request 
The defendants in substance pleaded — 
1. That the work sued for was done under a eo»- 
tract in writing made between Stevens an4 Tosr 
and the defendants, by which Stevens and Torr 
agreed to do the work in a good and workmaoUke 
manner, according to certain plans, kc, and that 
the work was to be done to the complete satis f ag" 
tion of the Clerk of Works. 

3. The work was not done by Stevens and Torr 
in a good and workmanlike manner, according to 
the plans, dec, nor was it satisfactorily oompl^«d 
or passed by the Clerk of Works, nor done to biB 
entire satisfaction. 

4. In addition to the amount credited by the 
plaintiffs as having been paid to Stevens aad Torr, 
the defendants claim to b# credited with £li^ for 
materials supplied. 

9. In the alternative as to th9 wl|oI« aotiqa Mie 
defieudiuits have paid into maft JtSO, aad sif tiuit 
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To this the plaintifiB replied — 

.1. They join issue on paragraphs 1» 2, 3, 5^ 6, 7, 
and 8 of the defence. 

2. As to paragraphs 1 and 3 they further say it 
never was a condition of the contract referred to, 
that it had to be done to the entire satisfaction of 
the Clerk of Works. 

r 3, As to paragraph 4 the defendants are entitled 
to credit to the amount of £670, and no more as 
:endorsed in the writ herein. 
, i. Am to paragraph 9 the sum^'of .£30 is not 
eoough to satisfy their claim. 
.' MbJ Hood in support ; Mr. Fink to oppose. 

HiB Honor sud : I think that paragraphs 2, 3, 
.and 4 of the reply would all bo comprised in the 
joinder of issue. I think the plaintiffs ought either 
to hare simply joined issue, or have pleaded these 
.paragraphs without joining issua I do not say 
twhic^ they ought to have done. I allow the 
summons with costs, and certify for counsel. 
r- Solicitor.: For plaintiffs, Head; for defendants, 
Daly. 

M'AuLBT V. Beattt. June 2, 6. 

Sulea of Supreme Cewrt 1884, Order XYIIL, rr. 

•*: 8, flU-Jbtnifor of causes of action — Discretion of 

• judge-^^xnnder of action of devastavit with 

ac&onfoT goods sold amd delivered or for money 

received aU owed. 

Application on behalf of the defendant that 
paragraph 3 of the statement of claim herein be 
'struck out, and that the cause therein alleged be 
exduded from this action, and that this action be 
oonfined to ihe causes of action alleged in para- 
graphs 1 and 2 of the said statement on the 
(grounds-^- 

1. That the cause of action therein alleged could 
not exist until after the causes of action alleged in 
paragraphs 1 and 2 of the said claim have been 
decided against the defendant, and the judgment 
thereon unsatisfied. 

2. And in the alternative, that the cause of 
-action therein alleged cannot be conveniently .tried 
'or di9poBed of together with the causes alleged in 

paragraphs 1 and 2. 

The statement of claim was as follows : — 

1. The plaintiff's claim is against the defendant 
- as administratrix of John Beatty, deceased, intes- 
tate, for the price of goods sold and delivered by 
the plaintiff to the said John Beatty. 

2. In the alternative, the plaintiff's claim is 
against the defendant as such administratrix as 
aforesaid for money received by the said John 
Beatty for the use of the plaintiff, and as his agent 
for the sale of the said goods. 

Then followed particulars under paragraphs 1 
' and 2, balance due, £311 1& Id. 

3. In the event of the plaintiff obtaining judg- 
' meni under paragraph 1 or paragraph 2 hereof, he 
'also eues the defendant personally for having, after 

the deaik'Of the faid John Beatty,. eloigned^ 



wasted, converted, and disposed of to her own use 
portion of the real and personal estate of the said 
John Beatty, which portion was of the value of 
£311 Is. Id. at the least, and came to the hands of 
the defendant as such administratrix as aforesaid 
to be administered, in consequence whereof the 
plaintiff is unable to obtain satisfaction or payment 
of his said judgment or any part thereof. 
The plaintiff claims — 

1. Against the defendant as adrainistratriX| 
£311 Is. Id. 

2. Against the defendant personally, £3 11 i& Id. 
Dr. Maokay, in support : The 3rd paragraph is 

one for devastavit, and as such ought to be brought 
after judgment obtained on the 1st or 2nd parar 
graph (Williams on Executors, 7th ed., p. 1984). 
It would be absurd for the plaintiff to accuse the 
defendant of wasting the goods until it has been 
proved that the goods are his (2 Chitty's Pleadings, 
7th ed., p. 340). The action oi devastavit will not 
lie without a judgment against the executor or 
administrator (Chitty's Practice, 14th ed., 1124). 

Mr. Isaacs, to oppose : As a rule of practice 
the Common Law Courts required that there should 
be judgment before an action for devastavit would 
lie. This is only a rule of practice. Sec. 8, sub- 
sec. 7, of the (Judicature Act 1883 provides that 
the Court, in the exercise of the jurisdiction 
vested in it by this Act in every cause or matter 
pending before it, shall have power to grant, and 
shall grant, either absolutely or on such reasonable 
terms and conditions as to such Court shall seem 
just, all such remedies whatsoever as any of the 
parties thereto may appear to be entitled to in 
respect of any and every legal or equitable claim 
properly brought forward hj them respectively in 
such cause or matter ; so that, as far as possible, 
all matters so in controversy between the said par- 
ties respectively may be completely and finally 
determined, and all multiplicity of legal prooeed- 
ings concerning any of such matters avoided. 
This section overrides the old rule of practioa If 
this summons were allowed the plaintiff would first 
have to bring his action on the first two paragraphs 
and then bring a second action on the third para- 
graph. 

His Honor said : The summons in this case was 
taken out by the defendant to strike out paragraph 
3 of the statement of claim on the grounds, 1st, 
that the cause of action therein alleged could not 
exist until after the causes of action alleged in 
paragraphs 1 and 2 of the said claim had been 
decided against the defendant and the judgment 
thereon unsatisfied ; and 2ndly, that the catiSo of 
action therein alleged cannot be conveniently tried 
or disposed of together with the causes alleged in 
paragraphs 1 and 2. I have some doubt on this 
point chiefly on the second ground stated in the 
summons. The new practice gives me power to 
disallow a joinder of causes of action if in my 
opinion the joinder would .b^ ineonvqpi6ntii...I am 
digitized bv ^'-^ 
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not satisfied noWi bat I am kardly prepared to 
declare the joinder in this case inconvenient. To 
the two paragraphs there is joined a claim of 
dewutaviL That claim can only arise first on 
judgment being recoveredi and secondly where 
there had been no amoont to satisfy that judgment 
if obtained. Upon that ground it appeared to me 
at first that it wonld be more convenient to try the 
caose of action first and then to try the devcutavU, 
bat upon reflection and with some doubt I think 
that Uie joinder in this case would not be so incon- 
venient as to warrant me in disallowing it. If the 
case be tried with a iury it will be the duty of the 
presiding judge to tell the jury that, if they should 
find for the plaintiff on the 1st or 2ad paragraphs 
and are of opinion that there will not be sufficient 
to satisfy their finding and that such insufficiency 
has arisen from the wrongful act of the defendant, 
they can find for the plaintiff on the 3rd paragraph, 
but^ on the other hand, although they may find for 
the plaintiff on the Ist and 2nd paragraph, yet if 
they think there will be sufficient to satisfy their 
findingi or that the insufficiency has not arisen 
from the wrongful act of the defendant they must 
find for the defendant on the 3rd paragraph. Under 
the old practice this joinder of causes would not be 
admissible, but for the reasons above I think with 
some doubt that it may be allowed under the 
present practice. I dismiss the summons without 
costs, and oertify for counsel as between attorney 
and client 

. Solicitors : For plaintiff, Cleverdon ; for defend- 
ant, JBriggs and SnowbaU. 

(Before His Honor Mr. Justice Higinbotham.) 
Frkbth v. Hikes. June 3. 

CourUy Court Statute 1869 {Ifo. 345), sec. 39— 

This section rdatea only to actions commenced in 

the County Court, 

Application by consent to have this action tried 
in the County Court. 

' Mb. Fabmbb stated that the action was one for 
slander by which the plaintiff sought to recover 
J&500 damages from the defendant. The action was 
an up-country one. and was set down for trial in 
the Supreme Court but was not dealt with by 
reason ol a judge of the Supreme Court not having 
gone on that circuit. The parties have consented 
to the action being tried in the County Court so as 
to enable them to havfi the matter disposed of more 
quickly. The application is made under section 39 
of the County Court Statute which provides that the 
County Courts shall have jurisdiction to hear and 
determine all personal actions where the amount, 
value, or damages, sought to be recovei'ed shall be 
more than the Sum of £250 if both parties or their 
respective attorneys shall in writing under their 
hands consent thereto. • 

V flis Hokob said : I cannot grant this application 
even though consented to. Section 39 of the 
County Ooort Staftite relatJas only to actions 



commenced in the County Court, tf the pai*tieis Wisb^ 
the action tried in the County Court they oatil 
consent to stay the proceedings in the Supreme 
Court, and commence the action afresh in the 
County Court. 

Solicitors : For plaintiff, Levinson ; for defend-^ 
ant, Farmer, 

(Before His Honor Mr. Justice Williams.) 

TuBHBULL V. Milbs. June 4. 

County Court Statute 1869 (Ifo 345^, sec. 43— 

Applications under sec. 43 of Act iTo. 345, shoMi^ 

be made before a dtfendant has delivered hisstat^" 

ment of defence (Eobertson-v. Brown 6 A. L, T. 

46, correciedj. 

Application on behalf of the d^h(bnt under 
sec. 43 of the County Court Statute. '^ 

Mb. Mitohbll in support. 

Mb. Isaacs, to oppose : I have to take a pre- 
liminary objection. In this case the plaintiff has 
delivered his statement of claim. I submit that 
the defendant cannot make this application after 
the plaintiff has pleaded on the authority of 
Bch^on V. Broum, 6 A. L. T. 46, where your 
Honor is reported to have said, '' The proper time 
to make an application of this nature is im-' 
mediately after the service of the writ, and 'before 
any pleadings are delivered." 

His HokoB said : I do not think I said so ; it 
ought to be before plea pleaded. If a defendant 
as in this case, makes this application before he 
delivers his statement of defence I think he would' 
be in time. I overrule the objection. 

Solicitors : For plaintiff, ; for de» 

fendant, F. G. Smith. 

Tooth and Othbbs v. Nathan. June 4. 

Bules of Supreme Court 1884, Order XIY., r. 1— 
Evde 1 of Order XIV. only applies to eases where^ 
a u)rit is specially endorsed, and a judge has no 
power to make an order under that rid^ unless 
the writ is a specially endorsed one. 
Application on behalf of the plaintiffs for leav^ 

to sign final judgment under Order XIY., rule 1. 
The writ was endorsed as follows : — 

The plaintiff*! oUlm ii for anvmnt of defendant 'i dis- 
honored oheqaa uid interwt thereon and for tfaeprl^i 
of i^iodt sold And daUvarod. 

Then followed particulars* 

Mb, Nathan, on behalf of the defendants, ob« 
jected on the ground that the writ was not a 
specially endorsed writ under Order III., rul^ 6., 
as it did not state that the cheque was presented 
and dishonored, as it ought to have done {Tum- 
btdl V. Ifatha/n, 6 A. L. T. 139), and that consequentlj 
final judgment could not be entered on such en^ 
dorsement under Order XIY., rule 1. 

It. was admitted on behalf of the plaintiffli, that 
the ^rit was jrregularlj endorsed but it was sub- 
mitted that^ as the defendant had . entered an 
appearance to suich writ| he had^imved^ thd 
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kr^goiaritj and that the plaintifiGi were entitled to 
proceed as if the writ had been regularly endorsed. 
' Mb. NathaNi in reply, stated that the writ was 
a perfectly good writ as an ordinary one, and the 
defendant had appeared to such ordinary writ and 
not to suoh'w-ritas a specially endorsed writ 

His Honob said : This is not a speciaUy endorsed 
writ — Order XIV., rule 1., only applies to cases 
Hrhere the writ is specially endorsed. I have no 
power to order for final judgment in this case. I 
dismiss the summons without costs. 
' Solicitors : For plaintiffn, Macgregor and Brake ; 
toe defendant) Natium. 



' I«ANB AKD Othbbs V* Henshaw. June 5. 
l^ariy made plainUff without his consent — The 

name of a plaintiff having been insei^Ud in a 
. icrit of summons fvithout his aut^tority, his name 

iJboB ordered to be struck oiU vnth costs, as bet^aeen 

solioitot and client, to be paid by the solicitor m- 

setting it-^Sttch solicitor v>as likeu)ise ordered to 

pay the costs qf the defendant. 

Application tm foehalf of one of the platntif&y 
Lane, that his nmme may be struck out of the writ of 
summons and all Bubsequent proceedings in thk 
action I the sud writ of summons having been 
issued without his authority and that Mr. James 
Boyd, the solicitor by whom the said writ of 
summons was issued, may be ordered to pay to the 
said Lane his oosts, if any, of this action, and his 
ooBts of and occasioned by this application to be 
taxed as between solicitor and clienU 
. Boyd did not appear. 

It was stated on behalf of thd applicant that the 
application was made on the authority of Lane v. 
Ooold, 8 V. L. R. (R) 236, 
. Oosts were asked for on behalf of the defendant 
on tiie authority of re Savage, 15 C. D. 557. 

His Honob said : I will grant the application as 
asked. I likewise order that Boyd pay the de- 
fendant's costs. 

Solicitors : For Lane, MotUe and Seddon ; for de- 
fendant^ ^idstoHf 

June 5. 

M^ Y £AK AND AnOTUEB V. MiLLEB. 

!kuks qf Supreme Court 188i, Order XIV., r. 1— 

Appendix A, Part \,No,2 — A specially endorsed 
. -writ shouid be headed ** Statement of Claim/* and 

should be signed. 

Application on behalf of the plaintifib for leave 
to sign final judgm^it under Order XIY., r. 1. 

Mb. Hood, in 8upfK>rt. 

Mb, HpDOBS, to oppose : The writ in this action 
isendccsed as follows :-^ 

«'Tha pUintiA' «klm U smb^ ftlM deflndaDlt as 
muugMft of a promitaory aoto for £1000, d»tod the 2ad 
^liy of lLtgtt\ 1884, payable ilz months after date." 

"^Sixin 18 not a specially endorsed writ, and there- 
Icxte the plaintifis caxmot apply under brder XIV., 



r. 1. Appendix A, Part 1, Nd. % gives the form 
for a specially endorsed writ. This form shows 
that a speciaUy endorsed writ should be headed 
''statement of claim" and should be ''sighed." 
This writ has not this heading, nor is it Signed. A 
specially endorsed Writ is a pleading and as sudi 
requires to be headed and signed. 

Mb. Hood : The defendant cannot taka thin 
objection now ; he has entered )an appearance and 
has thereby waived any irr^nlarity there may be 
in the writ. If Mr. Hodges' contention is good, I 
ask leave to amend under Order LXX., r. L 

Mb. Hodgbs : The writ is a perfectly good one 
as an ordinary writ, and the defendant has appeared 
to it as being an ordinary writ 

His Honor said : I have to see the writ and to 
satisfy mysdf that it is a specially endorsed writ 
Order XIV., r. l,is governed by the words where the 
defendant appears to a writ of sutaimons '' specially 
endorsed." If the writ is not specially endorsed a 
plaintiff cannot apply under Older XIV., r. 1, for 
liberty to entw final judgment. I do not think this 
writ IS a specially endorsed wrii^ and consequently 
the plaintiffs cannot succeed in this application. I 
will give the plaintiffs leave to amend on payment 
of the costs <K the amendment. 

Solicitors : For plaintiffs^ Elingender, Charsky 
and Dickson ; for defendant, Madden and Butler. 



June 9, 10. 
Peck and Othebs v. The Land Mobtoaob Bank. 
EuJes of Suprems Court 1884, Order XXXL, r. 
12 — Application for discovery qf documents-^ 
Proceedings stayed by a previous order — An 
application for discovery qf documents is net a 
^^ proceeding'^ and can be made although aU pro- 
clings in the action are ordered to be sto/yed, . 
Application on behalf of the plaintiffs for direc- 
tions that the defendants do within three days 
from the date of the order to be m^deon this 
summons answer an affidavit stating wbvtdocn* 
ments are or have been in their pessession or 
power relating to tiie matters in qtaestion in thift 
action, and that in the mean time all further pro- 
ceedings herein be stayed, 
Mb. Neighboub, in support 
Mb. Mitchelx., to oppose : The onty ol>jeotton 
to this application is a preliminary one. The fol- 
lowing order was made in this action by Mr. 
Justice Higinbotham on a similar appUoation 
on behalf of the defendants, '* That the plamtifib do 
within three days from the date of this fttder answer 
an affidavit stating what documents are x>r ha^re 
been in their possesion or poweri or in the posses- 
sion or power of all or any of them relating to the 
matters in question in this action ; and that in the 
meantime all farther proceedings herein be end 
the same are hereby stayed." This order was Hwde 
on the 27th May last, and the plaintiff have 
not complied with it, qonseqaantlyi as nU proceed'* 
in£S<are stayed, they cannot mak^^^^q^licMkiesi; 
Digitized by VrrOOQ IC 
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until they have complied with the former applica- 
tion. 

His Hokoe said : As at present advised, I do 
not think that an application for discovery of 
documents is a proceeding. Under the old practice 
an application for interrogatories was held not to 
be a proceeding. I will confer with the other 
judges. 

His EoNOB, on the following day, said : I have 
mentioned the matter to Mr. Justice Higinbotham, 
and he agrees with the conclusion arrived at by me 
yesterday, viz., that where proceedings are stayed 
under an order that proceedings there mean some- 
thing in the nature of a step forward in the action, 
and that an application for interrogatories or for 
discovery of documents is not a step in the action 
and consequently cannot be a proceeding. As this 
was the only objection raised to the application I 
.nllow the summons, costs to be costs in the cause. 
I certify for counsel. 

Solicitors: For plaintiffs, BardweU; for defend- 
ants, MiMgregoT and Brahe. 



PRACTICE COURT. 

(Before His Honor Mr. Justice Higinbotham.) 

May 5, June 8. 
Reg. v. SCAitLBTT, ex parte Lunnt. 
Local Government Act 1874 (Ifo. 506^, sees. 52, 71, 

73, 257 — Ouster — The occupier of a house is the 

person liable to be rated f and is thereby qualified 

to hold the office of councillor. 

Rule nisi to oust John Scarlett from office as 
councillor of the Murray Riding of the Shire of 
Towong, on the ground that he was not quali6ed 
as a ratepayer to be elected. It appeared that at 
the annual election in August la^t Mr. John Pooley 
was elected as councillor for the riding, but on the 
19th December he was ousted from office by the 
Supreme Courts and a new election was held in 
January last At this election Scarlett was elected, 
as against Pooley, the other candidate. It was 
urged that Scarlett was not eligible to be elected, as 
he was not liable to be rated in respect to property 
in the shire. He was in the employment of a 
mining company, and he and another person resided 
on the company's property. They were entered on 
the rate-book as ratepayers, and their names 
appeared on the ratepayers' roll. It was contended 
as against Scarlett that he was merely a servant of 
the company, and that he was not liable to be 
rated. On the other hand, it was submitted that, 
as occupier of the premises, he was liable to be 
rated, that he had been on the ratepayers' roll for 
years, that he had acted as councillor for three 
years, and if there was any objection to his qualifica- 
ation it should have been made at the revision court. 

Mb. Hodges moved the rule absolute; Db. 
Madden showed cause. 

His Honor, in giving judgment, said : This was 
a rule under section 71 of the Local Government 
Act 1874, to oust John Scarlett from the c^ce of 



oouncillor for the Murray riding of the Shire of 
Towong, on the ground that at the time he waA 
elected a councillor for the riding he was not liable 
to be rated for any property within the municipal 
district of the shire. It appears from the affidavits 
which have been furnished since the rule was 
granted, that Mr. Scarlett was at the time of his 
election the sole inhabitant occupier of the rated 
tenement. As such inhabitant occupier he, and 
not the company in whose service he was, was liable 
to be rated (sec. 257) j and he was also entitled 
to be enrolled (sec. 73). Being liable to be 
rated, he was qualified to hold tKe office of coun* 
oillor of the municipality (sec. 52). The rule 
will be discharged with costs. 



SUPREME COURT. 
Sittings in Banco. 
(Beforetheir Honors Mr. Justice Higinbotham, Mt, 
Justice Williams, and Mr. Justice HolroydL) 
Sanderson v. Fotherinoham. June 2. 
Common Law Procedure Statute 1865 (Ifo, 274^, 
sec. i29— Landlord and Tenant Statute 1864 
{Ifo, 192), sec. 84 — Costs — Action in trespass/of 
impounding sheep — Damages less than ^10 
recovered^^Certificate of judge— Meaning of sec, 
MqfActNo. 192. 

Appeal from an order of a judge in Chambers 
setting aside an allocatur by the prothonotaiy 
allowing plaintiffs' costs in an action against the 
defendants. The plaintifis had sued the defendants 
for illegally impounding some cattle of theirs, and 
had obtained a verdict for £72, which the Full 
Court afterwards reduced to £2. The plaintiffs did 
not obtain an order allowing them Supreme Court 
costs, but they contended that they were entitled to 
full costs without the order of a judge, on the ground 
that the Landlord and Tenant Statute, section 84, 
provided that where any distress shall be made for 
any rent or sum justly due, and any irregularity or 
unlawful act shall be done by the person causing 
the distress, the distress shall not be deemed unlaw- 
ful nor the distrainer a trespasser ab initio ; but 
the party grieved may recover satisfaction for the 
damage in a special action of trespass or on thB 
case, at the election of the plaintiff, and if he re- 
cover he shall have full co8t& The prothonotary 
agreeed with the plaintifis, and allowed them full 
costs, but his decision was afterwards set aside by 
a judge in Chambers. It was submitted by the 
plaintifis that they were entitled to their costs. 

Dr. Madden and Mr. Barrett appeared for the 
plaintifis ; Mr. Hodoes and Mr. Leon for the de- 
fendants. 

Mr. Justice Higinbotham said : This is an ap- 
peal from an order made by my brother, Williams, 
setting aside the tasting officer's allocatur for 
£355 6a lOd., plaintiff's costs on the first count of 
the declaration. The Court directed a verdict to be 
entered for the defendant on the second count. The 
plaintiff obtained a verdict on the firsts oount| but 
Jigitized by Vn ^ 
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the danmgfBB <m that ccmiit were rechioed to £2, the 
amonnt fomd by the jury to represent the improper 
treatment and excessive driving of the plaintiff's 
sheep by the defendants^ as alleged in the new 
assignment. The taxing officer thought that the 
plaintiff was entitled by virtue of sec. 84 of the 
Landlord and Tenant Statute 1864 to full costs on 
the first count| and he taxed these at the amount 
above stated^ and the defendants* costs on the second 
count at £49 2s. 3d. We are or opinion that the 
allocatur for the plaintiff on the first count was 
properly set aside. The first count of the declara- 
tion in this case Was the ordinary count in trespass 
t»r impounding the plaintiff's sheep^ The plaintiff^ 
having recovered under this countless damages than 
£10, would not be entitled under 3 and 4 Vict., c. 
24, and the Common Law Procedure Statute,. 1865, 
sec. 429, to any costs whatever in respect of such 
verdict, unless the judge before whom the verdict 
was obtained had immediately afterwards entered 
a certificate on the record that the action was really 
brought to try a right, or that the trespass was wil- 
lul 4nd malicious, ^his certificate was not granted 
by the judge. Then it has been contended for 
the plaintiff that this action is " a special action 
of trespass or on the^case " within sec. 84 of the 
liandlord and Tenant Statute 1864, which provides 
that ^* the party aggrieved may recover satisfaction 
for the damage in a special action of trespass or on 
the case, at the election of the plaintiff^ and if he 
recover he shall have full cost&" The meaning of 
these words, ** a special action of trespass or on the I 
oase,*^ is not very clear. They appear for the first 
time in 15 Vict., No. 4, see, 9. The Eqglish Act IL, 
Geo. II, c. 19, sec. 19, is more intelligible. It 
provides that ^Hhe party or parties aggrieved by 
such unlawful act or irregularity shall or may re- 
cover full satisfaction^for the special damage he^ 
ahe, or they may have sustained thereby, and no 
more, in any action of trespass, or on the case, at the 
election of the plaintiff or plaintifis -" that is to say, 
the plaintiff must bring an action of trespass if the 
irregularity be in the nature of an act of trespass, and 
an action on the case if it be in itself the subject 
matter of an action on the case {Messing v, Kembte, 
2 C. 115.) It ia clear, I think, that in order to 
entitle himself to full costs the plaintiff must, 
under the terms either of the English or of the 
colonial act, make the particular irregularity, or 
the particular unlawful act complained of, the basis 
of his action ; it must be set forth in the declara- 
tion The plaintiff has not done so in the present 
case. The improper treatment and excessive driving 
of the sheep, assuming them to have been lawfully 
seized as a distress, is an indirect injury, which could 
not be the subject of an action of trespass, but could 
only be sued for in an action on the case. But a 
direct trespass is the subject of the declarati<Hi in 
this case , the indirect injury is only set up in the 
new assignment. This action k, therefore, not a 
j|peci4 iRctioni or an action on the caae brtHight to> I 



recover satisfaction fot the special damage^ dnd tha 
plaintiff is not entitled to full costs under sea 84. 
I rpst my judgment solely on this ground. The 
argument we have heard has strength^necl the vie ^ 
I have ahroady expressed (10 V. KK., 297) that the 
effect of see. 84 of the Landlord and Tenant Statute 
1864 has been to render the rule in Tike Sioc Car- 
penters' Case no longer applicable to the case of dis* 
tresa damage JeaaatU, The Act 15 Vict, No. 10, 
applied to all cases wberer "a pover of distress was 
reserved or given by any deed or other inatrumdnt 
or given by law." These latter words, '' or given 
by law," can refer only to cases of distress dcmage 
feasant, and distresses levied for penaltiea iaiposed 
by Act of Parliament, and they explain the reason 
for inserting the words <' or sum " in the 9 th section 
of that Act. The sufficient amends which the owb^ 
of trespassing cattle was bound at common law to 
estimate and to tender^ and the trespass rates which 
he is bound under the statute to pay for the cattle 
impounded before he can release them, constitute 
*' a sum justly due" to the distrainer, and it is not 
inappropriate, I think, to say that the distress is 
made for such sum. These words, '* or sum," have 
no meaning at all if they do not apply to mother 
mms than sums due for rent, and they cannot be 
deprived, in my opinion, of the meaning they un- 
doubtedly bore iq the Act from which . they were 
copied, because they are now found in a ^ew con- 
solidating Act in a part of that act entitled .'* Pistress 
for Rent." The appeal will be disimssed with 
costs. , 

Mb. Justiob ^Willumb agreed with the judg* 
ment that this was not a special action of trespass, 
or on the casa But he was of the same opinion as 
he had been in Chambers, that a distress of sheep 
damage /easarU, in other words, a distress of sheep 
for trespassing ou the land of the distrainor,, could 
not be fairly said to be distress for vent dua )t 
seemed to him not to require ejq>la(natioD, but the 
mere statement of the fact that the sheep were dis- 
trained for trespassing, doing dams^ge^ at once 
carried with it a statement that they were not dia- 
trained for rent due. On the other pMUt^ whether 
it was for a i^um justly due, he was no^t quite so 
clear as he had been when the *ca8e was before him 
in OhambevF. But he was disposed to think that 
<' a sum justly due'^ meant some money ^usdem 
generis with rent, as a mortgage or seinetbing of 
that description. The plaintiff had failed to esta- 
blish any one of the matters that the section re- 
quired to enable him to obtain costs. 

Mb Justice Holbotd concurred that this was 
not a special action of trespass. He had some 
doubt whether "a sum justly due" should be 
ejtisdem generis with " rent" or not. But he thought 
a distress of cattle damage/ecuant was not a distress 
for a sum justly due or for any sum. This distrev 
was for a trespass and not for the porpose ot re- 
covering root or a sum- due^ 
Apped disinisMKl with.ooqtsi ^ j 
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June 2. 

Xj^NBON v. gtfllUK OF WOPOKOA, 

i^Mof 6^oi3pr9tmMtj9 ^c< 1874 (Na 606^ «o. 169 («u6- 
#»e^^ IJJ.J^ 2M^^^ p&non who seeka to enforce a 
^^itn jpOfHvuded upon an tMe^ad ooniraet with a 
mtmimpcaify, fumai prone that a valid con&ract, 
Baaed of» ^^ood eonsideroHon, has been made with 
k4am by the eov/neil; that euch contact is for a 
p^rpoBe authorieedby the Aetj andthdt U has been 
nuHk «f» the form or fr^de preaoribed by the Act, 
as ^M» easeniied condition of contracts by whichthe 
ratepayers shall be bound^The insertion in the 
eeiimate required by see. 2%0o/asmnaUeffedtobe 
required Jer a purpose not lawful^ as net bein^ 
eome &ne of the purposes sanctioned by the Ac% 
mwrnhi not' bind the munieipaUty^ and would not 
justify the payment of the sum by the council out 
of the mwkievpaifwndi 
Ap^aT from the CooBij Gonrt, Wodonga. 
The plointiffii^ Mv. Heniy London and Mr. R 
H. SlMikeipeftf, sued tbe Shire of Wodonga to re- 
te^et the tnm of £16, as commissioa due to them 
for wiperuiteiidinf the oonstrnction of work done for 
t)ie Shire of Wodonga. In 1977 Mr. London was 
«i|ifK)inted engineer and superintendent of works for 
th« Shire of Wodonga. The shire oounci) had adver- 
tised for applications for that position, asking the 
applicants to state what salary they requiied, or, if 
they wished to be paid by oommission, to state what 
pere«ntagethey required on the rerenue. The annual 
rev«iiue was stated to be .£1700. T£e plaintiff (Mr. 
Ijcmdon) asked for £125 a year, or a> commission of 
% peroent on the revenue. He was appointed at 
a fixed salary of £AM per annum. At that time 
he was not a certificated engineer, as required by 
the Leoal Gerernment Act. In 1880 the shire 
douiieal applied for a special grant from the Gk>rern- 
ment.^ for road wovks in the shire, and the sum of 
iBSOOO was voted. The plans were signed by Mr. 
London, and by Mr» B. H. Shakespear, the latter 
» certificated engineer. On the .£2000 the shire 
eo«ncil paid Mr. London £100, being at the rate 
gi fi per eont. Subsequently Parliament granted 
to the oovneil another snm of £1500, which was 
Upended. On this Mr. London also claimed o per 
cent* for Buperintendiing the works. The council in 
1888, refused to pay it, contending that under the 
terms of the contract with Mr. London, made in 
1877, he was bound to superintend all the muni- 
cipal works in the shire, and that they iiad nothing 
to do With Mr. Shakespear, ' who had merely a 
private understanding with Mr. London. Mr. 
London is now a certificated engineer, and is em- 
j^yed by the shire of Ya^andandah. At the trial 
of his case in the County Court, before Judge Casey 
and a jury, the plaintiffs were nonsaited and Uiey 
app^ded. It waa conceded that Mr. Shakespear 
ebnkl not sue the council^ aad it was agreed to 
stEike hie name ontof the plaints 
Mjl Hitnoflslsttbeapfellaftts^jMB. Box for the 



Mb. Justice HioiKBOTHAiii in delivering tho 
judgment of tbe Court, said : TEia waa an appeid 
from the County Court at Wodonga. We axe of 
opinion that the decision of the learned judge of 
the County Court in nonsuiting the plaintiff was 
correct, although it cannot be supported on the 
authority of the cases which were cited in the 
County Court. The plaintiflfs, or rather theplaintiff, 
Henry Iiondon, who, it was conceded in the ar^^r 
ments, ought to have sued alone, daimed the said 
of £1q an^ interest froso; the defendants^ being 6 
per cent, commission on a special grant of .ClBoO 
from the Victorian Oov^nment to the defiendaat 
municipality for road construction within the shire 
in payment of services renderod by the plaintiff t<^ 
superintending the expenditure of such g^rant. We 
do not think that this claim ceuld be enforced under 
the terms of the plaintiff's original agreement with 
the defendants. It appears that the plaintiff was 
engaged in January, 1877, as engineer and superin^ 
tendent of works for the Wodonga shiroj to design 
and) superintend the pitblic works of that shire 
at a salary of £135 per annum. Prior to his ap- 
pointment, the council publicly inyited applicationii 
for the office, and announced that the tevenne of 
the shire was estimated at £J700. This announce' 
ment was doubtless intended to acquaint applicants 
with the probable extent of their duties, and it 
might have the 'effect of misleading them, but it 
cannot control the express terms of the agreement 
under which the plaintiff subsequently accepted 
the office of engineer or superinteadent^ and 
undertook to' design and superintend the 
public works of the shire for a fixed annual 
salary. The plaintiff was bound in our 
opinion, by this agreement to design and superinr 
tend as engineer the public works . of the shire, 
whatever may be the meaning these words bear in 
the agreement. Assuming that there were public 
works in the shire outside of this agreement^ and 
that the plaintiff could not have been required te 
design or superintend such works for his salary, 
it was necessary, in order to substantiate his daini 
for payment for sach other works, that he should 
prove some new agreement with the council of tbe 
defendants. The municipal fund can only be 
ezp^ided on or applied to purposes authorised by 
the Act of Parliament, and it is absolutely necessary 
that a person who seeks to enforce in a court of 
justice a claim founded upon an alleged contract 
with a municipality, should prove that a valid 
contract, based oa good consideration, has been 
made with him by the council, that such contract 
is for a purpose authorised by the Act, and lastly, 
that it has been made in the form or mode pre- 
scribed by the Act, as an essential condition of coo- 
tracts by which the ratepayers shc^U be bound 
{Shvre of Gisbome v. Murphy^ 7 V. L. R (L,), p. 
63 ; Shire of Leigh v. Shire of Hampden, 8 V. ll R. 
(L.), p. 370). In the present case the plaintiff 
has to prove that a contract for the^-^pavment t 
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to him of fi?e per cent, on the amount of the 
special grant had been entered into by the council, 
in accordance with the mode prescribed by section 
169, Bub-section III., that is to say, either at a 
meetiDgof the council with the assent of the majority 
of a quorum of the council, or by two councillors 
directed by and on behalf of the majority of a 
quorum. No direct evidence whatever was given that 
such a contract was ever made. In the year 1881, 
the plaintiff made a claim on similar grounds to a 
present for the sum of £100, and this was admitted 
and paid by the defendants. But the admission is 
no evidence of a contract to pay further claims of 
the same nature. The sum now demanded by the 
plaintiff (£75) was entered under " liabilities'' as 
an amount *' due" to the plaintiff in the annual 
estimate of assets and liabilities of the shire for 
the year commencing October 1, 1883, and this 
estimate, including the sum of £75, was adopted 
and confirmed by the council by a resolution under 
the seal of the municipality on December 29, 1883. 
It has been argued that this is some evidence by 
way of admission that a valid contract in the 
requisite form had been entered into, and that^ 
therefore, the case ought not to have been with- 
drawn from the jury. But we think that this 
statement cannot bind the municipality. The 
municipal estimate is a statement required by the 
Act of Parliament (section 260)' to be prepared 
by the council before a rate is made, showing the 
various lawful purposes for which money is or may 
be required by the municipality together with the 
sums already available for sach purposes. 
The insertion in the estimate of a sum alleged to be 
required for a purpose not lawful as not being some 
one of the purposes sanctioned by the Act, would not 
bind the municipality, and would not justify the 
payment of that sum by the council out of the muni- 
cipal fund. The most express statement by the 
council that a claim is a lawful claim would not 
make it lawfulj and if it be not lawful it cannot 
be satlBfied. This Court will compel a municipality 
by 7nandamu8 to levy a rate for the purpose of 
discharging obligations it has lawfully incurred by 
contract or otherwise within the purposeer of the 
Act from which its powers are derived (Beg, v. Shire 
ofOaMeigh, 10 V. L. R. (L.), p. 67) but it will not 
impose upon a municipality the obligation of satisfy- 
ing a claim which is not proved to be made in 
respect of a purpose for which the council is autho- 
rised to expend the municipal fund, and to be 
clothed in the form expressly required by law. The 
plaintiff has adduced no evidence of a contract valid 
in substance or in form made with the municipality. 
The nonsuit, therefore, was right, but under the 
circumstances disclosed in the case we give no costs 
of the appeal* 
Appeal dismissed without costs* 



Juno 2. 

ElLPAT&ICK V. THB MaTOB, BTa, OF PkAHBAN. 

Local Government Act 1874 (^d. 606J,8ec8. 377, 405, 
408, 409, 410, 413— Ct^^in^ doum s^eet whieh 
had been prevumsly leveUed — A municipal coun- 
cil has power to raise or hwer the soU of ofny 
street^ hut before it does so it mustfoi the level of 
every such street, and it must fix the level in such 
a way as to enable persons who might fecur or who 
might experience injury hom the act qf the 
council, to appeal — Meamng qf wards " level* and 
''paved*' in sec. 408. 

This case came before the Court for argument on 
points reserved at the trial. The plaintiff, Mr. 
Thomas ELilpatrick, who is the owner of some house 
property having a frontage to High-Street^ Prahran, 
sued the defendants for damages for loss he had sus- 
tained in consequence of the defendants having, in 
1884, cut down the street, the plaintiff's houses 
being left several feet above the new level. The 
defendants justified their act as having been done 
under the provisions of the Local Government Act 
1876, section 377 of which provided that, ''subject 
to the provisions of this Act the council of every 
municipality may, within any municipal ilistrict^ 
from time to time open new streets or roads, divert 
any street or road, alter or increase the width of 
any street or road, or cause to be raised or lowered 
the ground or soil of any street or road.'' But the 
plaintiff replied that they could not alter the levels 
of a street without complyiug with the require- 
ments imposed by the Act. In section 408 it was 
provided that one*month at the least before fixing 
the level of any street which has not theretofore 
been levelled or paved, the council shall give notice 
by advertisement, to be twice inserted in some 
newspaper circulating in the neighbourhood, of 
their intention to fix the level thereof, which notice 
shall set forth the name and situation of the street 
the level whereof is to be fixed, and shall refer to 
plans of such intended work, and shall specify a 
place where such plans may be seen, and a time 
when^and a place where all persons interested in 
such intended work may be heard thereupon. It 
was contended for the plainjtiff that High-street had 
been levelled and paved since 1858, and, therefore, 
that the council could not make alterations in it 
without giving compensation to the owners of 
property affected by the alteration. It was also 
submitted that in this case, even if the street had 
not been theretofore levelled and paved, the council 
had not given the proper notices to enable them to 
5x the level. The first advertisement of the 
intention to fix the level was published in the Argus 
of the 12th January, 1884. An advertisement 
was published in a Prahran paper of the 18th- 
January, 1884, and another advertisement was 
published in the Argus of a later date. The meet* 
ing of the council at which the new levels were fixed 
was held on the 18th February, 1884. It was sub^ 
mitted for the plaintiff that these adve ._ 
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did not eomplj with tlw roqiikemeBti ti 
aeotidii 468; «i die adTerUBemeBt had not been 
twice pttbliahed In a newspaper at least a month 
before Ike meetJBg of the ooonciL In lepl j to thia, 
it was contended, on behalf of the counoO, ihat the 
levelling and paving referred to in the section was 
some work which the oonacil had done under the 
pitmaions of the Act ; and as regarded the advertise- 
ments, it was submitted that if one advertisement 
was published si least a month before the meeting 
of tiw oraBioili it was snffld^ti and it waa not 
neoesdafy that both advertisements shonld be pub- 
Kshed a dear month before the ooancil meeting. 
l%e plaintif also eontended that the level of tiie 
atreet hikd aiieadj been fiked hj « previotm mvmi- 
di|ial conncil in the jear 1858, and that nnder 
section 418 of the Local Cknrerament Act 
the defendants could not alter the level without 
giving eompensation. Section 113 provided that 
*' If after the fixing of the leyel of any street, under 
the provisions of any law for the time being in 
foree relating to local goremment, tiie eomioll of 
a&y mnnioipality alter the level (rf the ground in 
SQch street, aave to conform to the level so fixed, 
the municipality dsall make full eompenaation to 
ail persons interested in any p rop ert y mjurionsly 
Htfeoted by soeh alteretien, and the same may be 
recerered by an action lor damages in any court of 
competent jurisdiction.'' It was also submitted that 
the statute only gave power to the council to alter 
tlie levels, and did not impose any obligation on it to 
doeo^ and t he trn fore If it made an alteration it 
ahould not do so in such a way as te cause a nuisanee. 
At the trial the jury gave a verdict for the 
plaintiff for £490 9s. 6d., and the qnesttons of law 
involved were reserved for the Fbll Court 

Ms. WsBB, Q.O., Mr. Pdbvjes, and Mb. Hood 
appeared for the plaintiff; Db. MAonmr and Mb. 
HoDOBS for the defendants. 

Mb. JtJ8TiOBHioiVB0THA«,!ngiving thejudgment 
of the Oonrt said : The question for the determina- 
tion of the Court was whether the plaintifi was 
entiiled to retain the verdict that had been given 
for him. The plaiaktiff was tiie owner of property 
having a frontage to high-street, in the city oi 
IPrahnm, and the injury that the plaintiff com- 
plained ef resulted from the act ef the defendants 
in catting down that stmcrt The defendants josti- 
fied what they had 4ene under the authority of 
the Local Gkrvemment Act, No. 506, which 
em po wei's the coonnilof every munioipaltty fvem 
time to time nmong other things to eanse te 
be raised or lowered tbe ground er sail of any 
street or road snljeet te tbe provisions of the Act 
It was not neeeasrary in this case te oonader whether 
it Was n autberity coupled with an injunction te 
exercise the powers conferred by the Act It was 
clearly an antherity given to the oonncil, bnt it was 
en authority whidi aaust be eaercised subject to the 
pssvisions of the Aist Mow wkaJL wove the pro- 
itfrnap hi Urn Ant mifidi IsBited thn foww ta smas 



or lower the gromsd er soil of any street or Nad f 
The first and great limitation was in seotion 408, 
which excepted from the exercise of tiiese powers 
by the council streets which had theretofore been 
levelled or paved. This limitation required that 
where a street had not been theretofore levelled or 
paTod tiie powers of the counoil as to fixing a level 
were to be exerdsed, under the provisions of 
seotidns 405, 409, 410, and 418 of the Act The 
council had power to raise or lower the aoii of any 
street, but before it did so it must fix the level 
of erery saoh street, and it most fix the lerel hi 
such a way as to enable persons who atight ttmr^ or 
who flaight eocperience injury from the Act oentem^ 
plated by tiie eouacil, to appeal finst to the conneil 
itaelf, and then, if the council did not entertain the 
appeal favourably, to nppeal to the Gtoeral flflssiem. 
The appeal was given not to provide compensation 
for tiie Act contemplated by the oonncil, but to 
prevent that Act being carried into eflect The 
council irto hear the appeal firsts and if it refosea 
to entertain it, then the person who foam injury t6 
his property could appeal to the (General flesiions, 
and the Sessions could either confirm, qoash, or vary 
the order of the oouaciL That order waa that the 
council might raise or lower the soil of any street^ 
but it could only raise or lower the soil so as to oon* 
form to the level fixed by the order. These were 
important limitations to the general powers of the 
council to raise or lower streets. In the first place 
a laige number of streets were at onee esoeptad 
from the provision, and next as to thoss that wese 
within the scope of the eooneU's authi|rity, tiie 
inhabitants were protected by the obligation cast 
upon the eouncil to take steps te enable persons who 
oompkin of being injured to protest against the 
step being taken by the oountil, and finally the 
council were limited to raising or lowering the 
street to the leyel fixed by the order* These pro* 
visions appeared to provide snfiicient protection fbr 
all persons who might apprehend danger from the 
act of the counoiL Then what were the streets 
excepted from the power of the coancilt They 
were streets which have not theretofore been 
levelled or paved. Aa to the wont ^'kval,*' It 
was said lor the defendants that it had refeienee 
to a general system of fixing levels throughout a 
borough* And tiiere could be nodoubtthat it waa the 
intention ef the Legislature in this Aot to recom* 
mend, if not to eirjcin, upon all boroughs to 
establish n system of a borough level. Tins waa 
also appsrent from the previsions •£ aeotien 405 ol 
the Act But he did not think tkat tin word 
«qever* in section 408 would bear that meaning. 
The word in that aection aaoant, he thoiq;fat^ A 
level in fact And any net or series of acts done 
by a council might indicate an intention en the 
part i»f the cconoa that the stteet shsuid «Aer 
these acts were dene be nsed at the lavd then 
fixed. It was a question of foctfcr a jaij in eaah 
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extend to the whode of the borodgh. • It appeaxBd 
frdni the very language of the section that it might 
be confined to a particular street^ and if the council 
did any acts in reference to a particular street 
which indicated an intention that thereafter the 
street should foe used by the public at the level then 
made, idiat street will have been levelled within the 
meaning of section 408 o£ the statute. As to 
the word " paved" h6 thought also it should have 
a very general meaning. It was difficult to state 
what was its precise meaning where it was used in 
the diffeirent sections'of the Act. But in section 408 
it niust be used in a general s^ise, and inolude 
every kind of process by which a hard smooth 
surface fit for traffic was produced. It was a term 
which would apply to the formation of the road or 
footpiath, and include the carriage traffic and the 
footway for passesgera The next question was, 
had this street been " levelled " or " paved" before 
tl^e council proceeded in 1884 to ^x the level or 
attempt to fix the level 1 He thought there was 
conclusive evidence that this street was *' levelled " 
in the sense in which he had used the term. As 
fa.r back as 1857 the council employed an engineer, 
who remained in their service till 1863, for the 
purpose x>f making plans and levels for a certain 
portion of this borough, and in particular to make 
levels and plans of this portion of High-street. It 
appeared upon the estimate of the council, which 
that body weire bound under the Act 18 Vict, No. 
15/ to furnish. The council stated then that there 
were five miles of streets in the borough which had 
been formed on a permanent level, that a consider- 
able part of the street wae altered^ one part being 
oat down and another being raised; These were 
facts from which the inference could be drawn that 
tiie' council of the. then town of Frahran considered 
I3>at this portion of High-street was fixed at a level 
which the council intended should be a permanent 
lerveL If so, the present council coiild not proceed 
to fix levels under sec. 408 of the present Act with- 
out exceeding the powers- given to it. Biit there 
was another ground on *which the defendants had 
ftiiled to support their defence. Assuming that it 
Wias not lerveiled or paved, and there was abundant 
evidence that the whole of this street was suli^t 
to a process by which it was smoothed and prepared 
far^ traffic^ and that from that time it had been used 
for that. pur{k>8e;' but, assuming that it did not 
eome ' within that definitiop, « the defendants had 
failed to show that they had fixed the levels in the 
niann^r:pxesoribed'by; tfaf statute. ' They -were 
louiid io &x the Jevete in such a- way as to give to 
tl^e inbabitantcra right of" appeal; They were bound 
Id givj^ notice, one month at the^leafit,' before fxing 
the levtels, by advertisement to be twice inserted in 
a newspaper, of ithmr intentioii' to ^x the levels. 
^ One inonfh, at the kast,''- nieaint one dear month. 
The ^evidence hei^. showed <ihst only one advertise- 
ment ^was.pubiishhdiit the tiine^ fmd the insertion 
of tlubi^9«Sl0/altMtlwii^ 



the notice. It wae not* necessary to refer te the'» 
decision in the case of Eing v. The Mayor of Kew, 
because that was a case where the levels were not 
fixed, and the present case stood upon a difiPerent 
ground from it The plaintiff had made out his 
right to maintain the verdict for £490 9s. 6d. 

June 4. 
Thb Qubbk v. Geobob Noblbtt. 
Jijtsticea of the Peace Statute {Amendment) 1876^- 
(No. 565^, eeo, 2\'^A $tatement taken tn oecor* 
'dance with the provisiona of eec 21 if Act No.- 
565 can be read in evidence without previous 
medical testimony to show that the person making 
the statement was %U at the time such statement 
was taken^Such statement need not be signed 
then and there by the justice taking the same. 
This was a special case stated by Judge Oope for 
the opinion of the judges of the Supreme Court 

Mb. Pisheb appeared for the prisoner; Mb.* 
Ohomlby for the Crown. 

The prisoner, George Noblett, was tried at the 
criminal sittings of the Supreme Court, at Mel- 
bourne) on the 15th April, before Judge Cope, on 
a charge of stealing in a dwelling-house. It ap- 
peared that the prisoner waa engaged to act as a 
nurse to one William Perryj and it was alleged that 
whilst he was so employed he stole a sum of money 
from Perry's trousers' pockets. Perry, had died 
before the trial, and his statement on oath, which 
purported to be taken under the 2l8t section of the 
Act No. 565, waa tendered in evidence by tixe 
Crown, but objected to by the counsel for the 
prisoner — first, on the ground that before such a 
statement could be put in and read medical evi* 
dence shonld be called by the Crown to show that 
the deceased man was ill at the time such state- 
ment was taken ; and, secondly, on the ground that 
the justice before whom.it was taken did not sub- 
scribe it " thereupon,^' as required by the Act, and 
which, it was submitted, meant ''. then and there/^ 
without leaving the room, but (as it appeared on 
cross-examination) took it with him to the court- 
house, a distance of about a quarter of a mile, and 
as at rst stated, ^'within three minutes," but, 
subsequently changed to within a few minutes, of 
taking such statement^ signed the same, and added 
thereto his reasons for taking it Judge Cope ovep- 
ruled both objections, and admitted the statement 
reserving for the condderation of the judge of the 
Supreme Court the determination of the question 
as to whether his ruling was correct or not The 
prisoner was found guilty, and senteiice waa passed^ 
Section 21 ef the Justicea of the Peace Amendment 
Act No. 565 provided that, whenever it shall be 
made to appear to thesatisfaiction of any justice that 
any person dangerously ill, and in the opinion of 
some legally qualified medical practitioner not 
likely to recover from such illness, is able and will- 
ing to give matetial information relating to anj 
indictable -offqixDiy it ehaU be lawful fori tU juatioe 
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to take in writing the statement on oath ov affirma- 
tion of Buoh person so being ill, and sach jastice shall 
thereupon sobscribe the same^ and shall add thereto, 
bj way of cantion, a statement of his reason for 
taking the same, and of the day and plaoe when and 
where the same was taken. 

The Court held that the evidenoe was admissible, 
•and oonfirmed the oonviotion. 



May 13, U; June 2. 
^HB Ejmo's Bibthdat Co. (Rsqistebsd) v. Jack. 
Mining Companies Act 1871 (No. 409), sees, 60, 
52, 54, 55 — Absolute for/eihtre of shares — 
CaUs^Upon absolute foifeihcre of a share 
under sec. 54 of Act. 409 the person to whom 
the forfeited share belonged is relieved Jrom 
liability to be. swed for Uie eall, the non-pay- 
ment of which has occasioned the forfeiture, 
and he is exonerated further from liability to 
pay any calls subsequently made by the comr 
pany. Under sec. 52 the manager alone can 
sue for the amount of a call within tJie foitrteen 
daySj and if that time is oMowed to elapse^ 
neither the manager nor the company can after- 
wards sue the person who ovmed the forfeited 
share, either for the first or any subsequent 
call upon U. 

Appeal from County Court, Dunolly. 
Mb. Hblm and Mb. M*Inttbb for the appellant 
(defendant) ; Mb. Topp and Mb. Babbett for the 
pUuntiff (respondent). 

The plaintiff company sued the defendant, James 
Jack, for £27 10s., for eight calls made on shares 
held by him in the company. The calls were made 
at intervals between December, 1883, and July, 
1884. The questions involred in the case were, 
whether an action for calls could be brought in the 
County Court by the company after 14 days had 
elapsed from the time when the call was payable, 
and the second question was whether a shareholder 
who did not pay one call could be sued for that and 
subsequent calla The judge of the County Court 
decided in favour of the company, and gave a 
verdict for the amount of the calls. The defendant 
now appealed. 

Mb. Justice Hioinbothah, in delivering the 
judgment of the Court, said : The plaintiff company 
sued the defendant in the Dunolly County Court to 
recover eight calls on the inereased capital of the 
company, the first of which was due on December 
12, 1883, and the last on July 9, 1884. The learned 
judge of the County Court gave judgment for the 
plaintiffs for the full amount claimed, with costs. 
Against that decision the defendant has appealed. 
It was a leading feature of the policy of the 
Mining Companies' Act 1871 to protect diare- 
holden of mining companies and to reduce their 
liability within fixed limits of time and amount 
With this objact in view some new and 
striking provisions were introduced into that 



portion of the Act which relates to calls (sec- 
tions 50 to 57). Thus calls are in all cases to be 
made payable on a particular day of the month, of 
which public notice is to be given, and upon no 
other day (section 50). A call is to be recoverable 
either in the County Court, or before any Justice by 
the manager as a debt diie to the company, provided 
(and this condition applies, in our opinion, to pro- 
ceedings taken by the manager before a justice^ as 
well as in the County Court), that proceedings be 
commenced within 14 days from the day when the 
call was payable (section 52). Then follows a very 
remarkable provision, viz., that any share upon 
which a call due is unpaid shall, at the expiration 
of 14 days after the date upon which the date shall 
be due, be absolutely forfeited, without any resolu- 
tion of the directors or other proeeeditigs— provided 
that no proceeding for the recovery of the call shall 
during such 14 days have been commenced ; and 
whei^ ^a proceeding is taken -within that ttnle«the 
same consequence of absolute forfeiture of the share 
is to follow if the amount awarded shall not be paid 
or satisfied within 14 days after the judgment or 
order has been obtained (section 54). A forfeited 
share may be sold, and the proceeds applied in pay- 
ment of the call and expenses (section 55). A com- 
pany is not compelled to sell a forfeited share, but 
if it should take that course the person whose share 
has been forfeited may come in and redeem it up 
to and on the day previous to that on which it is 
intended to sell the share, by paying all calls upon 
it, t.6., all such calls as would in the interim 
have become payable in respect of such share 
if it had never been forfeited, together with 
expenses and costs ; and upon such payment the 
manager shall re-enter his name in the register, and 
such person shall be entitled to the share as if the 
forfeiture had not been incurred. These provisions, 
and the terms in which they are expressed, appeared 
to have been borrowed from the practice at law and 
in equity relating to the mortgage of real estates. 
The words '' absolutely forfeited " are to be taken, 
we think, in their literal sense. The share is gone 
from the owner, who ceases to be a shareholder at 
the expiration of the time limited for payment ef 
the call j he is then relieved from all liability for 
that as well as for future calls, but if the company 
exercises its option not to sell the share, he may, 
if he likes, come in at any time before sale, and 
regain the status of a shareholder. If, however, the 
company sell the forfeited share, the person to whom 
it belonged at once and finally loses all interest in 
it Upon absolute forfeiture, the time of which is 
exactly defined, the person to whom the forfeited 
share belonged is relieved, in our opinion, from 
liability to be sued for the call, the non-payment of 
which has occasioned the forfeiture, and he is 
exonerated further from liability to pay any calls 
subsequently made by the company. The manager 
must commence proceedings within fourteen days 
from the day when the call is payable ; if4ie <miit tor 
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do ao, and the Aax^ ia coaseqaenca 
absolutely forfeited attbeend of that time, it would 
be oontrarjT, we thiak^ to the olearly^xpressed in- 
teatioa of tbe legislature to hold that the companj 
minht at any sabaequent time institute prooeediags 
ia its own name to reoover the amount of the first 
or of any subsequent pall. We thiak that the 
.light of suit ia giyea to the mfMiager, and to the 
maaageraloaei and for a time whiob has designedly 
been made short ; and that if that time is allowed 
to. elapse, neither the manager nor the oompany 
oan afterwards sue the person who owned the 
forfeited share, either for the first or for aay sub- 
sequent call upon it, The view that we take of 
the general intention of the Aot relating to calls 
. eannot be reconciled with the last part of section 
53, which provides that payment of any number of 
calls due by a shareholder may be enforced in oae 
and the same proceeding before a justice. The 
of GiUhridge v. Oippslander &, M. Co., 5 



ng.g..°g 



A. J. B., p. 161 ; and S$gfinav. M^Gregor^ wpa/rte 
Wilkmawi, 6 Y. L. R, p, 168, which followed the 
first-mentioned case, ^ve effect to this pro¥iaion« but 
they are admittedly at variaace with the 54th sec- 
tion, which directs that the share shall be absolutely 
forfeited if the call is not paid within 14 days from 
the day upon which the call shall be doe ; and with 
the 56th section, which requires the manager to re- 
enter the name of the person who has redeemed 
the forfeited ahare io the register of shareholders. 
Re-entry implies a previous complete removal of 
the name from the register, or something tanta- 
mount to removal. The general intention of 
these sections of the Aot relating to calls is, we 
think, plain, and such general intention must pre- 
vail against the particular intention of a portion of 
one of the sections inoonsbtent with and subordi- 
nate to it. The appeal will be allowed, but with- 
out costs. 
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VICTORIA. 

Accounts, filing of — See 

PEAcncB (Probate); Butcher r. 
Mantn, 113. 

Accounts, not keeping 
reaso nab le — See Jnsolysnoy 
Statute (12) ; Re Monaghan, 1. 

Accounts, passing of—Sss 
PEAcrriOB (Probate) (29) ; In the 
Wm of AUison, 143. 

Accounts, taking of — See 

PaAcrriCE (2) ; BOl v. Clarke, 127. 

Acquiescence-See Nuisance. 
Action, Agreement to 

abandon— where a plaintiflf in 
the full possession of his senses, and 
with the advice of a friend, enters 
into an agreement to abandon an 
action, he will not be allowed to 
continue it in breach of such agree- 
ment ; Johnston v. Boyd^ 236. 

Action, Joinder of Causes 

of— See Practicb (36) ; M'AuUy 
V. Beatty, 266. 

Administration— See Peobatb. 

Administration Act 1872 
(No. 427), seo. 36— Applies only to 
a resisting executor ; Ju Spinka, 36. 

Adverse Possession. — See 

EjEqTHSHT (3); Hall v, Warbur- 
ton, 12. 

Advertisement— See Praotiob 
(Probate) (17, 29) ; In the WiU of 
Schneider, 85.; In re QfoaA, 171. 

Affidavit— See Peacwice- (Pro- 
bate). 

(2.) Jurat of — See Jus- 
tices OF THE Peace (Auekdhekt) 
Statute, 1867 (7) ; Reg, v. HovoiU, 
ex parte Walker, 150. 

Agreement— Action for breach of 
an agreement terminated by third 
party— onus of proof lies on plain- 
tiff to show the authority of the 
third ]^arty— Where an agreement 
is ambiguous documents of thepre- 
lindnary negotiations may be looked 
at to ascertain the intention of the 
parties ; Norton v. WiUiamaoni 101. 



Amendment of Informali- 
ties Act 1884— (No. 810), sec. 6 
— See Trades Marks* Statute 
1864 ; Reg, v. Alley, ex parte 
M'Queen, 169. 

Answer— See Divorce (4) ; Belcher 
V. Belcher, 21. 

Appeal from County Court 

—New trial— Opinion of judse 
of inferior Court erroneous ; 7%e 
Buujlkh Patent Damp-rensting Co, 
V, Luplau, 243. 

Appeal, Notice of- See Prac- 
tice (78) ; Lewis v, Klapproth, 221. 

(2.) See Justices of the 

Peace Statute (6) 1865 ; Boyle v, 
Reynolds, 256. 

——(3.) Re-hearing of action on 
appeal from County Court — See 
Practice (9) ; 0*Hara v. Rochford, 
219. 

——(4.) Suit defective for want 
of parties— Leave to amend—Join- 
ing absent infant — Next-of-kin 
necessary parties to suit by trustee 
in insolvency to recover policy of 
insurance on life of deceased insol- 
vent — Life Assurance Companies 
Act 1873 (No. 474), seo. 37— Con- 
struction and application — Appeal 
Court refused to decide question of 
construction while decision pending 
before primary judge; Davey v. 
Pern, 131. 

Appeal Case from County 
Court, Contents of— See 

County Court Statute 1860(15) ; 
BaM V. Williams^ 162. 

(2.) Preparation of— 



See County Court Statute 
(13) ; Grant v, CfUligan, 10. 

(3.) Striking out- 

Filingand Serving of— See 
Justice of the Peace Statute 
1865 (5) ; Local Board of Health of 
Bcdlarat v. Carvalho, 191. 

Arbitration and Award- 
Award set aside where the arbi- 
trator has not dealt with a question 
which was left to him ; In theAr- 
hitration of Husband v. Husband, 60. 

Arbitration— Agreement to 
Refer; See Common Law Pro- 
OBDUBB Statute 1866 (2); Tk4muon 



V, The Tasmanian Fire Insurance 
Company, 167. 

(2.) Reference to— See 

Common Law Procedure Statute 
1865 (1) ; Ferrell v. Imperial Fire 
Inauranee Company, 10. 

Assignee against Wife of 
Insolvent— Evidence necessary 
where wife of insolvent claims to 
be entitled to money in a bank in 
the name of the husl>and — Of crops 
upon land apparently fanned bv 
the husband ; Haskerv. 8umm€rs,80. 

(2.) Appointment of 

New— Act 7 Vict., No. 19, sec. 
13 — Discretion— Although the Act 
7 Vict., No. 19, allows the appoint- 
ment of new assignees, the Court 
has a discretion— AiO&davit of appli- 
cant's solicitor necessary as to 
whether the insolvent wanted his 
certificate, and what he wanted it 
for, whether there were any credi- 
tors, whether they had been served 
with notice of the application, and 
whether any creditors had proved 
their debts ; Re Snowball, re TrC' 
gaskis, 197. 
Assignment-See Landlord AND 
Tenant (2) ; Foreman v. Gill, 22. 

(2.) bjr cestui que trust of in- 
terest in portion of trust estate as se- 
curitv for loan— Mortgage- Parties 
— ^Where an executor nad siven in- 
structions to hk solicitors to do the 
necessary acts to entitle him to act 
as executor, and had acted as such 
althouffh he had not proved the 
will— ^eZd, that such executor was 
a necessary party in an action by a 
creditor of one of the oestuis que 
truitent; Ninnis v, Heales, 264. 

(3.) by way of Mort- 
gage—Concurrent bill of sale — 
Omission to renew contract of sale 
—Contract for letting and hiring— 
Security— Redemption ; Pruntz v, 
Anthoness, 194. 

" (4.) Notice of— See LiFi 
Assurance Companies' Act 1873 
(3) ; Walpole v. The Colonial Bank, 

147. 

Attachment. Foreign — See 
Pbaoxigb (6); SaUey v. Ban^f 66, 
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Attachment of Surplus 
Moneys In Sheriff's 
Hands — See Practice (73) ; 
WhiUUyv. Rwerina and Schuca Hed 
Oum Oompany, 237. 

Attorney. Name of, Not 
entered In County Court 
Book— See County Court Sta 
TUTB 1869(1) ; Oiffard v. Unity Q. 
M, Company, 159. 

Ballot Papers- See Local Go- 
VERyuENT Act 1874 (7); JReg. r. 
PooUy^ ex parte Scarlett, 160. 

Banker and Customer- Dia- 

hononr of cheque — Banker not 
liable to crutomer for the dbhonor 
of a cheque where the 8um of money 
for which the cheque u drawn U 
not filled in in the body of the 
inatmment ; H%iUB v. The Commer- 
cial Bank, 9. 

Bill of Costs, Order for 
Delivery of- See Practice (7) ; 
In re Chamber; ex parte Speed, 
126. 

Bill of Exchange— See Mar 

RiED Women's Property Act (1) ; 
Rennieon v. Keighran, 61. 

Bill of Sale, concurrent 
with Assignment by way 
of Mortgage — See Assign- 
ment (2) ; Pruntz v, Anthonees, 194. 

Bills of Sale Act 1876 (No. 

667), sec. 15— Contract for letting 
and hirin^^Real contract not put 
into writing ; Howse v, Glowry, 8 
V. L. R. (L) 280 followed ; Bruce v. 
Oamett, 13. 

Bond— See PRAcncE (Probate). 

■ (2.) Assignment of bond 
entered into by Mministrator— An 
improner payment of simple con- 
tract aebts before judgment debts 
or a delay in pavment of debts 
oonstitutes a breacn of the adminis- 
tration bond, and a creditor would 
be entitled to sue upon such bond 
—Where a creditor has assigned 
his right he cannot sue; Be 
KeUacky, 196. 

Bye-laws— See Local Qovsbn- 
mbnt Act 1874 (11); Bider v. 
PhiUip$, 87. 

■ (2.) See Local Government 
Act 1874 (10) ; Be the Shire of Bo- 
rw>ndara, ex parte. Wadick, 209. 

Calls, Liability for-See Mxn- 
ING Companies^ Act 1871 (2); 
King's Birthday Co, {Begittered) v. 
Jack, 276. 

Candidate, Election of, for 
Municipal Council — See 
Local Government Act 1874 (4) ; 
Beg, V, M'Leod, ex parte Watson^ 
181. 

Capias ad Respondendum 

See Common Law Procedure 
Statute (4) ; Union Bank' v. Bin- 
dermant 87. ' 

Capias ad Satisfaciendum 



—See Common Law Procedure 
Statute 1865 (4) ; Union Bank v. 
Binderman, 87. 

(2.) A writ of capias ad salis- 

faciendum is merely a writ of the 
Supreme Court of the colony of 
Victoria, and as such has authority 
only within the limits of the 
colony; Beg. v, Bobinson, 141. 

Casts of Tracks- See Evi- 
dence (8) ; Beg. v, O'Brien, 96. 

Caveat- See Probate. 

(2.) See Transfer of Land 



Statute 1866 (6) ; Ex parte Peck, 
162. 

Certificate of Discharge- 

See Insolvency Statute 1871 (6) ; 
Be Sinclair, 79. 

Certiorari, Fiat for Writ of 

— Proof on oath of six days' notice 
in writing required by 13 Geo. II., 
c. 18, s. 6 ; Ex parte Sayer, 24. 

Charging Order-See Judica- 
ture Act 1883 (1) ; Long Tunnel 
O. M, Co, V, Zimmier, 26. 

Chattels — Mortgage — A legal 
mortgage of a personal chattel may 
be maoe without a deed ; Johnson 
V. Union Fire Insurance Company 
of New Zealand, 60. 

Cheque, Action on — See 

Practice (26); Nathan v, TumbuU, 
139. 

(2.) Consideration 

for— See Landlord and Tenant 
(2) ; Foreman v, Oill, 22. 

(3.) Dishonour of— See 

Banker and Customer. 

Commission -See Evidence (2); 
Merry v. Beg,, 14. 

(2.) See Evidence (1); Austin 



V. Mackimton, 19. 

(3.) See Husband and 



Wife (1) ; MaXpas v, Malpas, 20. 
(4.) See Practice (Probate) 



(30) ; In the wiU qfAUison, 143. 

— (6.) to Examine Wit- 



nesses ^ See Evidence (2) ; 
Merry V, Beg., 23. 

Commissioner of Titles, 
Power of- See Transfer of 
Land Statute 1866 (2) ; Ex parte 
Metropolitan Building Society, 171. 

Committee of Lunatic— 

Where a person has obtained an 
order appomting him committee of 
the person and estate of a lunatic, 
but nas been unable to give the 
necessary security, the Court wiU 
not appoint the executor of a will 
under which the lunatic is entitled 
to property as committee in his 
place without a reference to the 
Master — Where the oonmiittee of a 
lunatio has died having incurred 
costs, his personal representative 
is the proper person to move for 
re-imbursement out of the estate ; 
Be Morris f 3. 



Common Law Procedure 
Statute 1865 (No. 274), sec 
266 — Matter referred to arbitration 
— Power of judge over costs of the 
award ; Ferrell v. The Imperial Fire 
Insurance Company, 10. 

(2.) sec. 266— Agreement to 



refer — Staying proceedings in action 
in policy of msurance until after 
arbitration ~ Materials of applica- 
tion insufficient— Conditions essen- 
tial to jurisdiction of Court to grant 
order to stay proceedings, the 
Court or a jndffe must be satisfied 
(\) that no sufficient reason exists 
for non-reference to arbitration ; 
and (2) that the defendant was at 
the time of bringing the action, 
and continued to be, willing to 
join and concur in all acts neces- 
sary and proper for causing such 
matters to be decided by arbitra- 
tion. The burthen of proof of both 
condition rests with defendant ; 
Thomson V. The Tasmawan Firt In- 
surance Co,, 167. 

— (3.) sec. 308— Foreign judg- 
ment in personam — Execution 
in Victoria where judgment has 
been obtained in New South 
Wales against one member of a 
co-partnership on behalf of ftll 
the members— Execution can issue 
in Victoria against all such mem- 
bers upon the filinffof a memorial 
of such judgment--Where a foreign 
iudgment in personam is sought to 
be enforced in Victoria, such judg- 
ment is conclusive between all the 
original parties to the cause to the 
same extent as in the country where 
the judgment was obtained and is 
not examinable in our Courts exoept 
for defects apparent on the face of 
it, or upon extrinsic evidence ad- 
duced to show that the foreign 
Court had no jurisdiction, or that 
the judgment was obtained by 
fraud or manifest injustice; Hogan 
V, Moore, 166. 

(4.) sees. 331, 334, 336, 



339 — Imprisonment for Debt 
(Amendment) 1866 (No. 292), sec. 2 
— Common Law Procedure (Amend- 
ment) 1866 (No. 290), sec. 4— A 
writ of ** capias ad regpondendum" 
cannot be issued after jud^ent — 
A writ of *^ capias ad satirfaden- 
dum " may be issued, but no one 
can be arrested on it -The word 
^^cafias'* in sec. 339 of Act No. 
274 IS a writ of " capias ad respon- 
dendtan " only ; Union Bank v, 
Binderman, 87. 

(5.) Sec. 388-See Taza- 

TiON OF Costs (2 ; Be Dt^eU and 
Manton, 191. 

(6.) sec 429— Landlord and 

Tenant Statute 1864 (No. 192), 
sec 84— <^osts-> Action in trespass 
for imponnding sheep — ^Damages 
'less than £10 recovered > Certifi- 
cate of judge— Meaning of sec 84 
of Act No. 192; Sanderson v. 
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Companies' (Mining) Act 
18o7 (No. 324), sec. 9— No action 
can be brought against a member of 
an unregistered partnership for 
mining purposes upon a simple con- 
tract made by or with any other 
member of such partnership, on 
behalf of the same, unless such con- 
tract or memorandum thereof be in 
writing, and signed by the member 
sought to be charged ; Ex parte 
KUcM'ngman and MUton, 246. 

Companies' Statute 1864 

(No. 190), sec. 73— Winding-up— 
Company carried on at a loss — Peti- 
tion by majority of shareholders 
The fact that a company has, from 
the first, been carried on at a loss, 
is no ground for allowing an appli- 
cation for winding-up the company 
compulsorily ; Re The Buzolich 
Patent Paint Company, 130. 

(2.) Sec. Ill, Bub-aee. 8— 

Winding-up company— Resolution 
— Where it is sought to voluntarily 
wind-up a company, on the ground 
that the company cannot, by reason 
of its liabilities, continue its busi- 
ness, such ground must be dis- 
tinctly stated in the extraordinary 
resolution ; Pe The Household Go- 
operative Supply AssociaUon, 247. 

— (3.) Sec. 121 — Applica- 
tion ex parte for delivery up by 
manager of books, &c., of company 
• - Notice of application required by 
judge ; Pe the Household Co-opera- 
tive Supply Co,, Limited, 213. 

Compensation-See Sale of 
Land (1) ; O'Shanasty r. Littlewood, 
11. 

Compromise— See Life Assur- 
ance Companies' Act 1873 (3); Wal- 
pole V. The Colonial Bank, 147. 

Contract— See Bills of Sale Act 
1876; Bruce V, OarneU, 13. 

Contract for Sale, Omis- 
sion to Renew— See Assign- 
ment ; Pruniz v, Anthoness, 194. 

Contract of Sale and of 
Letting and Hiring— See 

Instruments and Securities 
Statute 1876 (1); Afendell vM'Lay, 
166. 

Contract for Letting and 
H i ri ng — See Assignment (2) ; 
Pruntz V. Anthoness, 194. 

Conversion, Wrongful — 

Pledge— Lien— Evidence of conver- 
sion —Inference of fact by Court - 
Acts inconsistent with plaintiff's 
ownership — Definition — To estab- 
lish a conversion, it ia sufficient if a 
right of possession by the party 
aggrieved be shown, althoueh that 
rSht mav be subject to fulEilment 
of conditions ; Claxton v. Evertng- 
ham, 132. 
Conviction— See Justices ofthe 
Peace (Prohibition), 1877 (11) ; Ex 
parte Kirk, 217. 



(2.) amendment of— 

See Trade Mabks Statute 1864 
(2); Peg, v. Alley, Ex parte 
McQueen, 169. 

(3.) Form of —See Poisons 

Act 1876; Peg, v, ShUlinglaw, 
Ex parU Chine, 161. 

(4.) Sentence -> Prisoner pre- 



viously convicted, and sentenced on 
other charges - A prisoner was sen- 
tenced to a term of imprisonment, 
to commence at the conclusion of 
other sentences previously passed 
upon him— Held, that the form of 
conviction was good ; Peg, v, 
Hodges, 144. 
Copyright Act 1869- (No. 
350), sees. 36, 60 -Who is an 
agmeved person within sec. 50— 
Who is the author of an engraving 
— What is an original engraving ; 
Pe Martin, 61. 

Costs— See Seoubitt FOR Costs (2); 
Lai Lai Iron Co. (^o Liability) r. 
MuUigan, 177. 

(2.) De die in diem —See 



determine it at the ensuing sittings ; 
Oijard v. The UnUy Gold Mining 
Company, 159. 

(2.) Sec. 39 - Thia sec- 



Husband and Wife (3) ; Hayle v, 

Hayle, 18. 
(3.) Discretion of a judge in 

Chambers with regard to ; Fahey 

V. Ivey, 26. 
(4.) Power of judge over 

costs of award— See Common Law 

Pboceduke Statxttb 1865 (1); 

Ferrell v. Imperial Hre Insurance 

Co., 10. 

(5.) Scale of— In applica- 

under Rules of Supreme 
1884, Order XIV., r. 1; 



tions 

Court 

M'Lean v, Knipe, 166. 

(6.) Security for — A 

party recently . releasea from prison 
who is in destitute circumstances 
and who brings an action for his own 
benefit is not liable to give security 
for costs provided that he perma- 
nently resides within the jurisdic- 
tion of the Court ; Main v, Donald, 
23. 

(7.) Plaintiff company 



liquidation - Removal of assets out 
of the reach of the process of the 
Court — Rules of Supreme Court, 
August, 1884, rr. 4, 5; Oriental 
Bankv, Balstead, 2f7 , 

(8.) Taxation of See 

Practice (7) ; In re Champs, 
ex parte Speed, 125. 

Counter-claim— A judge of the 
County Court has power to enter- 
tain a counter-claim under sec. 56 
of the Judicature Act 1883 ; Griffin 
V, Poss, 258. 

County Court Statute 1869 
(No. 345), sees. 35, 68 Prohibition 
— Name of attorney not entered in 
County Court Book — Power of 
ju^^e to reinstate case struck out 
— Where a judge has struck out a 
case on the ground that the name 
of the i^laintiff's attorney is not 
entered m the book, he has power 
to reinstatethe casei andtohearand | 



tion relates only to actions com- 
menced in the County Court; 
Freeth r. Hines, 267. 

(3.) Sec. 42 — • Intorrosa- 

tories — Where the plaintiff's 
sole objection to have the action 
remitted ia that he wishes to 
deliver interrogatories to the de- 
fendant the judge will adjourn the 
summons to enable him to do so ; 
Nixon V, Milton, 98. 

- (4.) Sec. 43 — Applica. 
tion for security for costs or 
for remission of action to County 
Courtafter issue joined - Time when 
such application ought to be made; 
Po^ertson v. Brown, 46. 

(6.) Sec. 43 -Application 

for remission of action to the 
CJonnty Ck>urt —Practice ; lUley v, 
Hoyt, 67. 

(6.) Sec. 43 — AppUca- 

tion for remission of action to 
County Court made ** ex parte ;" 
Stevens v, Afayor, dx,, of Fleming- 
ton and Kensington, 98. 

(7.) Sec. 43 — Corpora- 
tion — Affidavit — A coiporation 
can apply under sec. 43 to have the 
action remitted -Who may make 
the necessary affidavit; Stevens v. 
Mayor of Flemington and Kensing- 
ton, 99. 

-(8.) Sec. 43— Remission of 



action to County Court — The words 
* 'other actions' in sec. 43 refer to fldl 
actions of tort not specifically 
enumerated in that section — Pro- 
cedure to be observed in applica- 
tions under sec. 43 of the County 
Ck>urt Statute 1865 for the remis- 
sion of an action from the Supreme 
Court to the County Court ; Taylor 
V, Port, 129. 

(9.) Sec 43 — Form 

.of summons and of the order 
following the summons to be ob- 
served m applications to remit 
actions under sec. 43 of the County 
Court Statute ; Goad v. The Mayor, 
Jfc, of St, Amaud, 168. 

(10.) Sec. 43 — Applica- 
tions under sec. 43 of Act No. 
345 should be made before a 
defendant has delivered his state* 
ment of defence(i?o^er^son v. Broum, 
6 A. L. T. 46 corrected); Turn- 
bvU V Miles, 267. 

(11.) sees. 72, 74, 76- 

Ejectment — Trial before a lury 
- Jurisdiction — An action of eject- 
ment in the CJounty Court cannot 
be tried by a jury— It does not fall 
within the three classes of excep- 
tions to the rule that a judge of a 
County Court has the exclusive 
power to determine all questions 
of fact as well as of law. SembUt 
a trial so held is a nullity not an 
irregnlaritv, and therefore cannot 
be allowed by conseni ; Mason v* 
Pyan, 152. 
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(12.) 8608. 100, 103 — 

A suit for redemption in which 
the 8a1e of the mortgaged 
hereditament8 is songht to be set 
-aside is within the jurisdiction in 
equity conferred upon the County 
Court by sec. lOO—A judge has a 
diM!retionary power under sec. 103, 
and will not order an action to be 
transferred to the County Court, if 
he think it a proper one to be tried 
in the Supreme Court ; Andrew v, 
Figg,96. 

(13.) sec. 120 — County 



Court Rules, 269, 271 — Appeal 
— Appeal case irregularly drawn 
up — Respondent not agreeing 
to or dissenting from case pre- 
pared by app^ant; Orant v, 
OiUigan, 10. 

(14.) sec. 120 — Appeal 

from County Court — Rehearing 
directed before a judge of the 
Supreme Court — Direction that' 
costs theretofore incurred and 
thereinafter incurred be paid by 
unsuccessful partv — Costs there- 
inafter incurred include the costs 
of the rehearing— Cost8»Review 
of taxation ; Slack v, Terry, 30. 

(15.) sec. 120.— Appeal 



from County Court— Appeal case 
— Evidence— The judge of the 
County Court should give the 
Court of Appeal the benefit of 
the evidence ne has been able to 
take in his notes, and should for- 
ward the exhibits which have been 
put in during the hearing ; BatUd 
V, WUlianu, 162. 

— -^ (16.) sec. 120— Practice 
to be observed where a cause 
in the County Court is directed 
on appeal to be reheard before 
a juoge of the Supreme Court; 
Eddingtcn and Cartahrook Estate 
Co. {No lAabUUy) v, Ochiltree, 189. 
(17.) sec. 120— Non-suit 



— Appeal from County Court — 
Misdirection ; LUOe v. Trotnuin, 252. 

Covenant.— See LAin)LOBD and 
Tbnaitp (5) ; Carson v. Wood, 92. 

Creditor, Administration 
by— See Practice (Probate) (28); 
Be Spmks, 36. 

(2.) Administration 

to— See Practicb (Probate) (28) ; 
InreQuish, 171. 

(3.) Preferential— A 



landlord has a right to appear and 
vote at a ceneral meetmg of his 
tenant's creditors ; Be Trump, 2. 

(4.) Secured— See iw 



soLVBNCT Statute 1871 (2); Be 
M'Namara, 112. 

Creditors, Meeting of— See 

Insolvenct Statute 1871 (1) ; i?e 
William Evans, 249. 

Criminal Law and Prao- 
tioe Statute 1864 (No. 233), 
sec. 48 — Where a priBoner is 
charged with unlawful!;^ and in- 
decently assaulting a girl under 



twelve vears of age, ignorance of 
such girrs age is no excuse ; Beg,v, 
Oibaon, 224. 

Cruelty — See Marriage and 
Matrimonial Causes Statute 

1864 (2) ; French v. French, 210. 

Customs and Excise Act 
1862 (No. 147), sec. 143-See 
Licensing Act 1876 (4); Beg, v, 
Walsh, 11. 

Damages— Breach of Contract- 
Review of taxation—Allowance of 
maintenance — The damages in an 
action founded upon breach of con- 
tract to retain and employ for a 
given time are to be an indemnity 
to the plaintiff for his losses by the 
breach of contract — The jury in 
assessing the damages may look at all 
that has happened, or (if the action 
is brought mimediately upon the 
wrongful dismissal, and before the 
end of the period of service) to all 
that is likely to happen to increase 
or mitigate the losses of the plain- 
tiff down to the day of trial— They 
cannot include in such damages as 
a separate item the plaintiff's main- 
tenance as a witness during the 
time he was awaiting trial as a 
witness— The prothonotary has a 
discretion to make such order, as 
to the allowance to a plaintiff as a 
witness for maintenance during an 
enforced detention at the place of 
trial, as he may think reasonable ; 
Norton v. Williamson, 128, 

(2.) Liquidated-Under 

an agreement not to carry on busi- 
ness for the space of five years 
under a penally of £100, and not 
to start in the same line of business 
in a radius of eight miles, it was 
held that the penalty of £100 was 
to be considered as liquidated 
damages for the breach of the first 
part of the Mpreement ; but that, 
as the secondpart did not contain 
any penalty, no damage could be 
recovered unless proved; Bennetts 
V. Akehurst, 242. 

Debts, Contracting Wit Fl- 
out Intending to Pay- 
See iNflOLyENCT Statute (12) ; Be 
Monaghan, 1. 

Decree —See Pbaotios. 

Desertion— See Mabsiaoe akd 
Matrimonial Causes Statute 

1865 (1) ; Jones v. Jones, 182. 

Devastavit. Joinder of Ac- 
tion of, with otiier causes 
of action— See Practice (36) ; 
M*Afdey v, Beatty, 266. 

Discovery— See Practice (63); 
Wainman v, Hansen, 67. 

(2.) of Documents— 



The £5 required by r. 26 of Order 
XXXI. to be paid into Court 
must be paid in before the summons 
for discovery is taken ont ; Aitken 
V. Mtershank, 205. 
' (3.) An application for dis- 



covery of documents is not a prO' 
ceeding, and can be made although 
all proceedings in the action are 
ordered to be stayed ; Peck v. Lemd 
Mortgage Bank, 268. 

Divorce — See Husband and 
Wdte (3) ; Hayle v. Hayle, 18. 

(2.) See Maiuuaoe and 



Matrimonial Causes Statute 
i^MENDUENT AoT 1883; Cam- 
eron V, Cameron, 26. 

(3.) Alimony — Respondent 



out of jurisdiction — Where the 
Court has jurisdiction to entertain 
a petition for divorce whether the 
respondent is resident within the 
jurisdiction or not, it has also juris- 
diction to make any other order 
incident to such petition ; SplaU v, 
SplcUt, 218. 

■ (4.) Paragraph in petition 



alle^^g that respondent was guilty 
of '* incest" before marriage rtruclc 
out as scandalous and irrelevant — 
Time for filing answer expired — 
Further time allowed — Brg, Oen,, 
18th Sept., 1861, Rules 2. 19, 55 ; 
Belcher v. Belcher, 21. 

(5.) Rules of Supreme Court 



1884, Oder XXXVDI., r. 10— 
Affidavit note -The note required 
by rule 10 of Order XXXVnr. to 
be appended to overy affidavit, 
must be added to all affidavits filed 
and used in the Divorce and Matri. 
monial Jurisdiction of the Suprem^ 
Court ; Cameron v, Cameron, 210. 

Document, Meaning: of — 

See iNSOLysNOT Statute 1871 
(14) ; Be Clapham, 15. 

■(2.) Production of— See 



Practioe (66) ; AUken v. Etter- 
shank, 221. 

• (3.) When a document con- 



taining promises to pay is to be re- 
garded as a promissory note under 
sec. 51 of Act No. 645— See Stahp 
Duties Act 1879; Davies v, 
Herbert 197. 

Easement— See Transfer ov 
Land Statute 1866 (2) ; Ex parte 
The Afetrqpolitan Bvilding Society 
171. 

(2.) Where the defendant 



owned certain land on which were 
houses, and there was a water-pipe 
passing through other land of the 
defen<£uit and supplying such 
houses from the road, and the de- 
fendant after the sale of such houses 
to the plaintiff cut off such pipes 
so as to deprive the plaintiff of 
water. Hela, that this was a rea- 
sonable easement and passed to the 
plaintiff; Taylor v. Browning, 244. 

Ejectment— See Landlord and 
l^ANT (5) ; Carson v. Wood, 92. 
(2.) See County Court 



Statute 1869 (11); Mason v. 
Byoji^ 152. 

— — (3.) Adverse possession — ^In- 
f ence to be drawn from fence ex- 
tending across boundary — Mis- 
direction; HaUrVk War(fwiMu\2, 
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Election of Councillor — 

See Local Govbbnhbht Act 
1874 (4) ; Reg, v, M'Leod^ exparU 
Watswi, 181. 

Engraving— See Copymght Act 
1869 ; Be MaHin, 61. 

Eviction — See Landlobd and 
Tenant (3) j JeU v. BradshaWi 110. 

Evidence — Commission to ex- 
amine witnesaeB— Commission not 
proceeded with— Taxation of costs 
—Review of taxation ; Austin v, 
MaMnnonf 19. 

(2.) Commission to examine 

witnesses— Application preriously 
refused by another jndge; Meriy 
V. Beg,y 28. 

(3.) A document, signed by 

the person impounding and given 
to the poundkeeper, and which 
stated that certain horses had been 
impounded, and that certain dam- 
ages for the trespass was demanded, 
is receivable in evidence, it having 
been proved that such person im- 

Sounmng had instructions from the 
efendant to impound; Orifin v. 
Boss, 258. 

(4.) Criminal Trial— Evi- 
dence cannot be given of a state- 
ment made by a witness at a pre- 
vious trial— What a prisoner says 
or does at a previous trial is adnus- 
sible ; Beg. v, Booney, 100. 

(6.) Discovery of 

Fresh— See New Trial ; Ward 



Fence, Inference to be 
drawn from -See Ejjctmbkt 
(3); Hallv. WarhurUm, 12. 

Fences Statute 1874 (No. 
479), sec. 4— See Poukds Act 
1874 (3); Reg. v. Hutchinson, ex 
parte JesseU, 161. 

!.) sees. 7, 8, 9-Pro- 



Heame, 49. 

(6.) Necessary 



witnesses 
residing out of the jurisdiction— 
Grant of commission to examine ; 
Merry v. Reg,, 14. 

. (7.) Taken by one party on 



commission after he and the other 
party have stated that they do not 
mtend to call further evidence 
inadmissible on the hearing; BeU 
V, Clarke, 34. 

. (8.) Trial for murder- 
Threats — Misdirection — Threats 
used against a class are evidence 
against a prisoner charged with the 
murder oi one of that class — The 
cast taken of traclu said to be the 
prisoner's, and of tracks made by 
the boots the prisoner was wearing 
at the time of his arrest are evi- 
dence — It is not a misdirection for 
the judge to tell the jury that they 
might tii^e into consideration the 
fact that it was not suggested that 
any one except the prisoner enter- 
tained any lU-feeling to the de- 
ceased, or had any motive or induce- 
ment to commit tl^e crime ; Beg, v, 
O'Brien, 95. 

(9.) Where wife of insolvent 



claims to be entitled to money in a 
bank in the name of the husoand ; 
Hasher v. Summers, 80. 

Executor— See Peobate. 

Execution, eguitable. 



See 
PBAOTioTiiS) ; ^rskank v. Bus- 
itU, 140. 



hibition— Dividing fence — Notice 
to contribute— Service of notice. 
A notice by one landowner calling 
upon his adjoining landowner to 
contribute to the construction of a 
dividinff fence must be served on 
such adjoining landowner person- 
ally-. What IS personal service ; 
Beg. V. Heron, ex parte Mulder, 
143. 

Fictitious Capital, Meaning 
of —See Insolvency Statute (12) ; 
Be Monaghan, 1. 

Fisheries Act 1873 (No. 473), 
Bee. 34— Taking fish of less weight 
than prescribed by law— Evidence; 
ExparU Tobias, 10. 

Foreign Procedure — See 
PBAcncE (21) ; Cussen v, Macpher- 
son, 205. 

Forfeitures for Treason 
and Felony Abolition Act 

1878 (No. 627), sec. 8— Assign- 
ment by curator of mining lease 
contrary to duty as curator — When 
a defendant who procured for him- 
self the appointment of curator 
under Act No. 627, sec. 8, wrong- 
fully transferred certain proper^ 
belonging to the estate, the Court 
ordered a reconveyance and an in- 
demnification for all loss resulting 
from such wrongful act to the 
owner on his release from custody ; 
MitcheU v, M'DougaU, 259. 

Fraud and Misrepresenta- 
tion, Particulars of- See 
Practice (42) ; Vail v. Oilmour, 
168. 

Fraudulent Representa- 
tion- See Pkaotice (5) ; DesaiUy 
V, Ham,2\, 

Garnishee — See Practice (6) j 
Bailey V, Barclay, 66. 

13 Geo. II., c. 18, s. 6— Fiat for 
writ of ceritorari— Proof on oath of 
six days* notice in writing neces- 
sary ; JEx parte Sayers, 24. 

21 Geo. 111., c. 49— The act of 21 
Geo. UI., c. 49, is in force in the 
colony of Victoria; M'Hugh v. 
Bohertson ; Benn v, Syme*, 227. 

Guardian — See Iniant (2) ; Re 
Hunt, 84. 

(2)— See Married Womak 

(1) ; ReBonayne, 33. 

Guest— See Innkeeper Ain> Quest; 
Reg V. Hinton, 12. 

Health (Amendment) Act 

1867 (No. 310), sec. 47- A local 
board cannot sue under sec. 47 of 
Aot No. 310, until notice has been 



nven of the amount due ; Local 
Board of Health qf BaUarat East 
V. Carvalho, 200. 

Husband and WifeT-IHvorce 
—Commission — Suit not in issuer — 
Commission granted to examine 
witnesses although the suit is not 
in issue, if circumstances require ; 
Maipas V. Malpas, 20. 

(2.) Gift by husband to 



wife within two years of the insol- 
vency of tiie husband— See In- 
solvency Statute 1871 (7) ; Cohen 
V. lArOz, 18. 

(3.) Petition for divorce by 



husband against wife — Application 
for costs of wife de die in diem, and 
for costs of trial— Form of order ; 
HayU V. Hayle, 18. 

(4.) Voluntary settlement 

—Where a husband having made a 
voluntary settlement of certain 
property on his wife, sold this 
proper^ after the death of his wife, 
having taken out administration to 
her estate. Held, that the land so 
settled is part of the assets of the 
wife, and that the husband, as ad- 
ministrator, is accountable to the 
next-of-kin of the wife for the value 
of such property ; Howell v. 
Harding, 246. 

Indemnity-See Practice (36); 
Heseltm v, Crozier, 206. 

Infant, Guardian of— See 

Married Woman {I); Be Bcnayne, 
33. 
(2. ) Appointment of guardian- 
Maintenance ordered out of income 
but not out of corpus; Be Hunt, 84. 

Informalities Amendment 
Act 1884 (No. 810), sec. 6— A 
judge, sitting as a Court has 
power to amend the minute of an 
order made by justices directing 
imprisonment as a means of en- 
forcing the payment of a fine, they 
not having power to make such an 
order ; Seg v. Alley, ex varte 
M'Queen, 216, 

Injunction— See Trade Mark 
(3) ; Hop Bitters Manufacturing Co, 
V, Luke, 89. 

— (2.) See Trade Mark (1) ; 

H<yp Bitters Manufacturing Co, v. 



Wharton, 176. 

(3.) No 



application lies 
against the Crown to prevent the 
issue of a licence inconslBtent with 
the rights of a former lessee — When 
proceedings to be taken ; The Shire 
ofBaUanv, Beg, 109. 

Imprisonment for Debt Act 

1865 (No. 284), sec. 3— Debtor's 
summons— Minute of order — Sub- 
sequent order — A minute of an order 
of justices which discloses no 
offence as having been committed 
by the debtor is iMkd — So likewise is 
a formal order which does not dis- 
close any offence mentioned in sec. 
3 of Act No. 284 ; Beg, v. Hard- 
ware, ex parte Smitlu^h 
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I nnkeeperand Guest—Under 

what circumstances lien of inn 
keeper over guest's property may 
be defeated ; Reg, v, Einton, 12. 

Insolvency Statute 1871 (No. 

379), sec. 22— Meeting of creditors 
— Attorney under power — An 
attorney undei power can appear 
and vote at a meeting of creditors 
upon his sworn statement that he 
is duly authorlBed to act ; the 

Sower of attorney need not be pro- 
ceed — Where a creditor consents 
to a reduction of his claim he may 
be allowed to be present at a meet- 
ing of creditors for a less amount 
than his claim— An agent of a 
creditor can value the security held 
by such creditor; Re William Evans, 
249. 

(2.) sec. 37— A secured 

creditor who denies the fact of 
holding a security cannot petition 
for sequestration — A secured 
creditor who petitionsfor sequestra- 
tion is bound to give up his security 
at the price he puts upon it ; ite 
M*Namara, 112. 
. (3.) Sec. 37, sub-sec. 

(iL) — A creditor of an insol- 
vent cannot bring a suit to set 
aside a transfer of property made 
by the insolvent on tne ground that 
the transfer was made with intent 
to defeat and delay his creditors— 
The official assignee is the proper 
person to bring the suit ; Douglas 
V, M*Intyre, 90. 

—(4.) Sec. 53— A creditor can 
raise an objection to the affidavit 
of another creditor at a meeting 
under sec. 53 of Act No. 379, at 
any time before the creditor signs 
the resolution ; Re Snelly 61. 

(5.) Sec. 66— A judge sitting 

in Chambers has no power under 
sec. 56 to appoint a new assignee 
to an estate in the event of the 
death of the first assignee - Such 
application ought to be made to a 
judse sitting as a Court - On an 
application for confirmation of a 
certificate of discharge, notice 
should be given to the official 
assignee ; Re Sinclair, 79. 

. (6.) Sees. 68, 68 (iii.), 93— 

Pension— Where an insolvent is in 
receipt of a pension not in the 
nature of half^pay, but one given 
wholly for past services, such 
pension passes to the trustees, and 
is property within the meaning of 
sees. 58 and 68 (iii.) of Act No. 
379; Re Alexander Coekbum, 
248. 

(7.) Sec. 70- Gift by hus- 



band to wife within two years of 
insolvency, a settlement within the 
meaning of the section, and void 
as against the trustee of the hus- 
band's estate ; Cohen v, Liniz, 18. 

(8.) Sec 70 -13 Eliz., c. 5— 

Life Assurance Companies Act 1878 
(No. 474), sec. 37— Life Policy- 
Assignment in trust for benefit of 



children of assignor — Registration 
of assignment — Insolvency of 
assignor within five years — Bill by 
trustee of his estate to set aside 
assignment of life policy —Construc- 
tion of sec. 37 of Act No. 474— Over- 
plus ; Davey v. Pein, 262. 

(9.) Sec. 113, sub-sec. 2— 

Definition of the word "servant ' — 
A commission agent isnot a servant 
within the meaning of sec. 113, sub- 
sec. 2 of Act No 379, and is not en- 
titled to prove as a preferential 
creditor ; in re Edwards, ex parte 
TonUms, 218. 

(10.) Sees. 129, 131, 151- 

An acceptance of an ofier of com- 
position embracing all creditors by 
a three-fourths majoritv of the 
creditors will bind all other credi- 
tors even though dissenting ; Con- 
nell V, Carroll, 56. 

(11.) Sees. 135, 138 (sub-sec. 



12) 146— Rules 93,103— Application 
by creditor under sec. 146 of Act No. 
379, requiring insolvent to aippear 
before tne Court — Such application 
regulated by r. 103— What state- 
ment should be made on such pro- 
ceedings — Rule 93 applicable to 
Sroceedings under sec. 135 ; Re 
avlfield, 68. 

(12.) Sees. 136, 138, sub- 
sees, i , vii., X., xi. — Not keeping 
reasonable accounts — Fictitious 
capital, meaning of — Contracting 
debts without intending to pay, &c. 
— Unjustifiably disposing of 
property — Grounds for dispensing 
with condition ; Re Afonaghan, 1. 

(13.) Sees. 136, 138, sub-sec. 

1- -Certificate — Refusal of certifi- 
cate—Refusal of certificate by judge 
of the Court of Insolvency— Appeal 
to Full Court — An appeal lies to 
the Full Court from a decision of 
the judge of the Courtof Insolvency 
refusing a certificate under sec. 136 
of Act No. 379 ; ReM'Intyre, 264. 

(14.) Sec. 164, sub-sees, (x.) 

and (xiii.) — Meaning of "document" 
within sub-sec. (x.) {Re WaUers,^ 
W. W. & A'B (1 E. & M.) 14 fol- 
lowed ; Re Clapham, 16» 

Instruments and Securi- 
ties (Bills of Sale) Statute 
1876 (No 557), Sec. 16- 
Contract of Sale — AfiSdavit — 
Chattels retained by the vendor 
under a contract of letting and 
hiring after having disposed of the 
chattels under a contract of sale— 
The affidavit required by sec. 16 of 
Act No. 557 must give a description 
of the residence and occupation of 
the purchaser - The description of 
the residence and occupation of his 
agent or attorney is not sufficient ; 
Afeudell r. M'Lay, 166. 

(2.) 1864 (No. 204), sec. 

19 — Regulce Oenendes, Ist Feb., 
1854, rule 16>-Rules of Supreme 
Court 1884, Or. LXIV., r. 5*-Va- 
cation— Signing judgment in vaca- 
tion— Judgments in actions under 



Act N. 204 can be signed during 
the vacation; PhilUpa v, Fitts, 
168. 

(3.) Sec. 19, sch. 2— A writ 

endorsed in accordance with 
schedule 2 of Act No. 204, in an 
action brought under that statute, 
may be taken to be a writ specially 
endorsed under the Judicature 
Act ; Ooodwn v, Heanchain, 160. 

Insurance (Fire) — Insurable 
interest - A leeal mortgsge • of a 
personal chattel may be ma^e with- 
out a deed —What is sufficient to 
create an insurable interest— A per- 
son having himself an insurable 
interest can enter into a contract 
whereby the insurable interests of 
other people in the same property 
shall be protected, provided he 
intend to protect them at the time 
the contract was made ; Johnson v. 
Union Ft re Insurance Company qf 
New Zealand, 60. 

Interrogatories, Mode of 
Application for-See Pbao- 
TiOB (61) ; Nicholson v, Rqff, 203. 

Interrogatory, Tending to 
Criminate See Pbactick (81); 
Roper V, miliams, 66. 

Interpleader — See Pbaoticb 

(77) ; Solomons v. Mackenzie, 69. 

Judgment, Entry of — See 

pRAcmcB (71); Flam stead p. Briggs, 
235. 

Judgment, Foreign, En- 
forcement of -See Common 
Law Procicdubk Statute 1866 (3) ; 
Hogan v, Moore, 156. 



(3.) Leave to sign 

finai— See Peactioe (31) ; Wain- 
man V. Hansen, 24. 

(4.) Recovered, piea 

of -See Practiob (28); Rank of 
Australasia V, Miller, 2^, 

(5.) Setting aside- 

See Practice (83) ; Colonial Rnnh 
of Australasia v. M*Leod, 14. 
(6.) See Practice (82) ; Gra- 
ham V. Moylan, 115. 

(7.) Signing of, in 

vacation— See Instrumbnts 
AND SiiouRiTiES Statutk 1864 (2) ; 
PhiUips V. Fitls, 168. 

Judicature Act 1874 (No. 

502), sees. 2, 22 — Criminal informa- 
tion for libel — Where a criminal 
information is brought by the Pro- 
thonotarVi it must be tried *' at 
bar," unless the Attorney -General 
has granted his warrant of ** nisi 
prius"— Such informations, though 
** penal" in consequences, are 
deemed ** civil *^ in the matter of 
procedure ; Reg» v. Trenowith, 99. 

(2^) Sec. 20— Aprisoner com- 



mitted by justices to take his trial 
upon evidence showing a prima 
fade case against him on a particu- 
liu: charge can be presented against 
by the Attpmey^Geofral in 
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the Supreme Court on a different 
charge— The_proceedinff8 provided 
for m the Justices of the Peace 
Statute for the committment of 
prisoners were designed for the 
purpose of securing the attendance 
of the person charged with the 
offence at the Court where he is to 
be tried ; Beg, v, Martin, 163. 

(3.) 1883 (No. 761), sees. 8 

(suh'Sec. 4) 64-Chargmg order - 
Recognition by a judge of an equit- 
able daim ; Long Tunnel OM Min- 
ing Co, V, Zimmier, 25. 

- (4. ) Sec. 13— Terms abolished 



for the purpose of carrying on the 
business of tiie Court, but continued 
for the purpose of measuring time ; 
Htubandv, Husband y 60. 

(5.) Sec. 22 -Rules of Supreijae 

Court 1884, Or. LXV., r. 1— Dis- 
cretion of a judge in Chambers 
with regard to costs ; FaJtey v. Ivey 
26. 

(6.) Sees. 36, 71— Countv 

Court practice — Counter-claim — A 
judge of the County Court has power 
under sec. 56 of Act No. 761 to 
entertain a counter-claim; Oriffinv, 
RoMy 258. 

Jury— A jury is entitled to put any 
question to a witness that counsel 
on either side could put, and to 
put such question at any stage of 
the case ; Reg, v, James, 58. 

Juries Statute 1876 (No. 560), 

sec. 38— Application for special 
jury of twelve to be made ex parte 
—Affidavit in sup^rt - Ground for 
desiring special jury should be 
stated— In an application ex parte 
by the Crown for a special jury to 
try a prisoner it is not sufficient to 
assume that the application is made 
in the interests of the accused — 
Quaere : Whether *an affidavit is 
requisite in an application of this 
nature ; Reg. v, Tremaine, 170. 

Justices of the Peace 
Statute 1865 (No. 267), sec 48 
—Prohibition — Set-off — Justices 
cannot recocnise items in a set-off 
relating to claims for breach of con- 
tract, nor on accounts stated ; nor 
claims in such set-off for work and 
labour unless such claims arose 
within twelve months before the 
complaint was made ; Ex parte 
Mouritz, 245. 

(2.) Sees. 56, 57— Rules of 

Supreme Court 1884, Or. XXV., r. 
2 -Issuing a warrant on a Sunday 
—A justice of the Peace has power 
to issue a warrant on a Sunday only 
in cases where the person souffht to 
be arrested is charged with being 
guilty of an indictable offence — 
Points of law raised by the pleadings 
ordered to be tried before the trial 
of the action lOrahanv. Haig, 158. 

(3.) Sec. 107— Dismissal of 

complaint — Certlficato of dismissal 
—Estoppel — A dismissal of a com- 
plaint, or information by Justices 



of the Peace followed by a certifi- 
cate of such dismissal is, under sec. 
107 of Act No. 267, no bar to 
another action for the same mattor 
between the same parties in any 
other Court but a Court of Petty 
Sessions ; Reg, v. Cope, Ex parte 
Cerezo, 255. 

-(4.) Sec. 117- See Police 



Offencbs Statute 1865 (2); Ex 
parte Fat Tack, 37. 

(5.) Sees. 117, 123 — See 



Licensing Act 1876 (5) ; Reg, v. 
Perry, 11. 

., — (6.) Sec 150— Appeal case 

— The onus of proving that the 
appeal case was se^ed aftor it was 
filed with the prothonotary, lies on 
the party moving to steike the 
appeal case out of the list -Appeal 
case not struck out where the appel- 
lants have been guilty of no undue 
delay, although the case was not 
filed within fourteen days from re- 
ceiving the same from the justices ; 
Local Board 0/ Health of BaUarat 
V. Carvalho, 191. 

(7.) Appeal case—Notice of 



on its face there is no discretion 
under sec. 4 of Act No. 571 to re- 
fuse an application to quash it ; Ee 
parte Kirk, 217. 

Label -See Trade Mark (1) \Hop 
Bisters Manvfacturing Co, V, r^Aar» 
ton, 176. 

Land Act 1862 (No» 145), seo^ 
53 (Ui.), 62, 83, 84-Land Act 1865 
(No. 237), sees. 41, 55, 62, 109- 
Land Act 1869, sec. 47— Prodama- 
tion —Timber reserve — Effect — 
Fraudulent misrepresentation — 
Falsehood essential; O'Shanassy 
V, LitUewood, 145. 

- (2.) 1869(No.360)'-Lessee - 



appeal— The appellant did not give 
notice in writina; to the respondent 
of the appeal till after the transmis- 
sion of the case to the Full Court— 
Held, that the case must be struck 
out ; Boyle v. Beynolds, 256. 

(8.) (Amendment) 

1867 (No. 319), sec. 2-Affidavit 
—Jurat— The affidavit of jjersonal 
service of a summons, required by 
sec. 2 of Act No. 319, should show 
on its face that it was both signed 
and sworn before the justice before 
whom it was made ; Reg, v, HowiU, 
ex parte Walker ^ 150. 

(8.) 1876 (No. 565), sec. 

21— A statement taken in accord- 
ance with the provisions of sec. 21 
of Act No. 565, can be read in evi- 
dence without previous medical 
testimony to show that the person 
making the statement was ill at the 
time such statement was taken— 
Such statement need not be signed 
then and there by the justice taking 
the same ; Reg, v, NoUeti, 274. 

(9.) (Prohibition) Act 



1877 (No. 571). sec. 4-See Trade 
Marks Statute 1864 (2) ; Beg, v. 
Alley, ex parU M*Queen, 169. 

(10.) Sec. 4— Pounds Act 



1874 (No. 478), sees. 14, 19, 28, 29 
—Grounds for quashing an order 
of justices — When notice in 
writmg under sec. 28 of^ the 
Pounds Act necessary— Particular 
nature of the illegality under 
sees. 14 or 19 of Pounds Act 
need not be set forth in order ma e 
under sec. 29— Words necessary 
to give justices jurisdiction to make 
an order under sec 29 of Act — Dis- 
cretion of judge under Act No. 571 
to ffrant an order to quash or to 
pr^bit ; Be^. v, LittleUm, 21. 

(11.) Sec. 4 — CoBvic- 



Where a lessee of Crown lands sub- 
lets such lands contrary to the 
conditions of his lease, such 
sub-letting renders the lease merely 
voidable and not void, and the 
sub-tenant is entitled to hold 
the land as against trespassers; 
King v. Wilkinson, 217. 

(3.) Sees. 21, 22 -Partner. 

ship in selections— Partnership in 
produce ; Wisbey v. Churchman, 82. 

(4.) Sec. 60— See Pounds 

Act 1874 (4) ; Beg. v, Carr, Ex 
parte Sanderson, 53. 

(5.) Sec. 69— See Local 

GoviRNMfNT Act 1874 (14) ; Qari- 
bald Go, V, Craven's New Chum 
Co., 98. 

(6.) See. 94-Sbb Local 

GovBRNMi-NTAcr 1874(17); Bothery 
V, Patterson, 92. 

Landlord and Tenant-A 
landlord being a preferential 
creditor has a right to appear and 
voto at a general meeting of his 
tenant's creditors ; Be Trump, 2. 
(2.) Condition in lease 



tion— Where a conviction is bad 



against assigning without consent 
of landlord —Cheque given by tenant 
to landlord to obtain consent to an 
assignment Want of consideration 

Affidavit insufficient as to want 

of consideration —Presumption from 
gift of cheque ; Foreman v, Oill, 22. 

(3.) Rent - Eviction by a 

landlord, in order to operate as a 
suspension of the rent,must amount 
to the expulsion or amotion of the 
tenant— A trespass by the lessor 
will be no suspension of the rent— 
What is eviction; Jell v. Brad- 
8haxo,ll0, , , ,, 

(4.) Where a landlord lets a 

house to a tenant, and contracts 
with him to do certain repairs, and 
by reason of his breach of contract 
any person lawfully introduced bv 
the tenant into the house is injured, 
the landlord is liable directly to the 
person so injured; Hughes v. 
Sawyer, 201. _^, 

(5.) Ejectment -Where a 

lease contains a covenant that the 
lease shall be forfeited if the tenant 
sub-lets the premises, and the land- 
lord, knowing that the tenant has 
sub let, signs the lease. Held, that 
the signing indicated an intention 
on the part of the landlord to waive 
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his right of forfeiture ; Carson v 
Woorf, 92. 

Landlord and Tenant Sta- 
tute 1864 (No. 192), Mc. 84- 
Meaning of; Sanderson v. Father- 
ingliam, 269. 

Lease, Assignment of ^ See 

Lakslobd anb Tekakt (2) ; Fore- 
man V, OiU, 22. 

Lease, Forfeiture of — See 

Landlobd awd Tenant (5) ; Carson 
V, Wood, 92. 

Letting and Hiring, Con- 
tract for— See Bills of Salb 
AOT 1876; Bruce v. CfameU, 13. 

Letting and Hiring, Con- 
tract of— See Insteumbnts and 
Sboubities Statute, 1876 (1) ; 
MeudeU v. M'Lay, 166. 

Libel, Criminal Informa- 
tion for— See Judioatubb Act 
1874 (1) ; B/eg.v. Trenowith, 99. 

Libel, plea of non-admis- 
sion, and of justification 

—See Practicb (45) ; ffedrick v. 
Purse, 222. 

Licensing Act 1876 (No. 
566), sees. 38, 40— Succeasfal ohjec- 
tioDs taken by police inBpector to 
the iMuing of a publican's licence— 
Mandamus discharged, and costs of 
police inspector ordered to be paid 
to Crown Solicitor— Right of in- 
spector to costs— Right of Crown 
Solicitor to receive such costs; 
SxjiarU Slack, 23. 

— — (2.) Sec. 50, snb-seo. (3)— 
Married Women's Property Act 
1871 (No. 384), sec. 18 - A married 
woman cannot hold a licence ; Heg, 
V, Nicohont ex parte Minogve, 102. 
(3.) Sec. 54~The convicting 



justices have no power under sec. 
54 of the Licensing Act 1876 to 
award imprisonment in default of 
insufficient distress for payment of 
a fine ; Meg, v, M'Gormick, ex parte 
M'Monigle, 105. 
•_— (4.) Sees. 54, 61 -Customs 
and Excise Act 1862 (No. 147), sec. 
143 —Person holding licence under 
the Customs and Excise Act 1862, 
and selling liquor contrary to his 
licence, can oe convicted under 
sec. 61 of the Licensing Act 1876 ; 
Beg. V. Walah, 11. 

(5.) Sec 77— Justices con 



victing under sec. 77 of Licensing 
Act have no power to order, in 
de^nlt of payment, Imprisonment 
for a definite time ; Beg. v. Ferry, 
ex parte Broum, 11. 
Lien -See Cobvebsion ; ClaxUm 
V. Everingham, 132. 

„ (2.) See LfNKBBFEB AND 

Guest ; Beg. v. Hinton, 12. 

Life Assurance Companies 
Act 1873 (No. 474), Sec. 37- 
Construction and application — See 
Afpbal (4) ; Davey v. Fekii 181. 



(2.) Sec. 37; See Insol- 

vBNcnr Statute 1871 (8) ; Davey v. 
Fein, 262. 

I.) Sees. 37, 38^ 



- Company — Compromise— -I>iffer- 
ence between amount of policy and 
of compromise— Notice of assign- 
ment — Notice of assignment 
of a policy followed bv registration 
under the Act completes the title 
of the assignee against the insur- 
ance company at law to recover 
what is due on the policy ; Walpole 
V. Uhe Colonial Bank, 147. 

Local Government Actl874 

(No. 506), sec. 18— Second schedule 
21 — Where a road is described as 
belnff the boundary of any munici- 
pal €ustrict the centre of such road 
IB to be deemed the boundary ; 
Hawkts V, The Mayor, dtc, of South 
Mdbowme, 59. 
(2.) Sees. 52, 71, 73, 267 

— Ouster — The occupier of a 
house is the person liable to berated, 
and is therefore qualified to hold the 
office of councillor ; Beg, v. Scarlett, 
ex parte Lunny, 269. 

(3.) Sees 54, 71— Applica- 
tion to oust — Candidate concerned 
in a contract with the munici- 
pality — Disqualification — A candi- 
date who holds a lease of certain 
lands from the municipality at a 
fixed rent is incapable of being or 
continuing a councillor of the 
municipality under sec. 54 of Act 
No. 506; Beg. v, Dreverman, ex 
parte Watson, 141. 

(4.) Sees. 55, 120 — Local 



Government Amending Act 
(No. 786), sec 6 — Mandamvs 
— Where at a municipal election 
the candidate first on the poll is 
disqualified the candidate next on 
the poll is not entitled to be de- 
clared elected unless notice of such 
disqualification is given before the 
result of the election is made l^nown 
— Where there has been an election 
in fact the candidate must make 
the declaration within two months 
of such election — Where there has 
been an election in fact a candidate 
may be elected within the meaning 
of sec. 55 of Act No. 506 without 
being declared duly elected by the 
retumlns officer — Where there has 
been no election in fact, the declara- 
ation by the returning officer may 
be an essential preliminary before 
the elected candidate can make the 
necessary declaration; Beg. v. 
M'Leod, ex parU Watson, 181. 
(5.) Sees. 71, 116 sche- 
dule 10 — Application under sec. 
71 is not the proper proceeding 
where a councillor declared duly 
elected has not taken his seat or 
has not done some act which 
would have the effect of filling the 
seat— What is a sufficient signa- 
ture to a nomination paper under 
sec 116; Be Cordell, ex parte 
Walsh, 4c1. 



(6.) Sec. 107— An election to 

fill an extraordinary vacancy most 
be held within twen^-five days of 
such vacaacv—Zn the Svpreme CouH 
is a sufficient heading in an ap- 
plication to oust a coun^or ; B^* 
V. Joseph ; ex parte Oliver, 85. 

(7.) Sec 122, sch. 11— BaUot 

papers — Names of candidates in 
al^abetioal order of surnames — 
Ouster granted on the ground that 
the names of the candidates at the 
election were not set on the ballot 
papers in alphabetical order ; Beg. 
V. Fooley, ex parte Scarlett, 160. 

(8.) Sees. 158, 221— Muni 



cipal council— Passing and confirm- 
ing regulation— Meaninff of the 
words not sooner than—roxir clear 
weeks must elapse before the pass- 
ing of a regulation and its confir- 
mation ; Be The Local Oovemment 
Act 1874 ; ex parte Taylor, 170. 

(9.) Sees. 169 (ilL), 260— A 



person who seeks to enforce a claim 
founded upon an alleged contract 
with a municipality, must prove 
that a valid contract, based on good 
consideration, has been made with 
him by the council ; that such con- 
tract is for a purpose authorised by 
the Act, and that it has been made 
in the form or mode prescribed by 
the Act, as an essential condition of 
contracts by which the ratepayers 
shall be bound — The insertion in 
the estimate required by sec. 260 
of a sum alleged to be required for 
a purpose not lawful, as not being 
some one of the purposes sanctioned 
by the Act, would not bind the 
municipality, and would not justify 
the payment of the sum by the 
council out of the municipal fund ; 
London v. SJUre qf Wodonga, 27 1. 

(10.) Sec 213 (sub-sees. 8, 17), 

218— Act No. 786— Quashing bye- 
law- Carrving nightsoil through 
borough durins certain hours pro- 
hibited — Such bye-law is not wtra 
rtrw— Such bye-law may be regarded 
as one made forthe purpose of regu- 
lating a particular Kina of traffic ; 
Be The Shire of Boroondara, ex 
parU Wadick, 209. 

(11.) Sec. 213, sub-sec. xvii— 

Polices Offences (Amendment 1878), 
sec. 2 - Power of municipal corpora- 
tions to make bye-laws under sub- 
sec, xvii., forbidding all processions 
other than funerals to parade or 
pass through the streets unless with 
the written consent of the mayor or 
town clerk -P«" Higinbotham, J.: 
"Questions as to the validity of 
bye-laws made by municipal cor- 
porations should not be entertained 
by justices who are called on to en- 
force those bye -laws ; Biderv. Fhil- 
lips, 37. 

(12.) Sec. 253 Rates - A per- 
son occupying a portion of a build- 
ing which is not a rateable property 
is not liable to pay rates ; The 
Freeident of the Shire qf Warmaan- 
boot V, Bawt 104. 
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(13.)Sec8.205,296,£99,301 - 

Transfer of Land Statute 1866 (No. 
301), sec. 42— Ejectment— Unpaid 
rates -Lease by municipal corpora- 
tion-Notice -The notice required 
by sec. 296 of Act No. 606 must be 
posted before a municipal council can 
take possession of land for the non- 
payment of rates - Sec. 301 of Act 
No. 506 only requires that the notice 
of intention to lease should be posted 
on some conspicuous part of the land 
taken possession of ; it is not neces- 
sary where only a portion of the 
land taken possession of is leased, 
that the notice should have been 
been placed on the portion so leased 
— The provisions in sec 301 as to 
posting notices after taking posses- 
sion are not a condition to the 
validity of the lease, and do not 
affect the title of the lessee 
-Object of sec. 301— Sec. 205 
of Act No. 506 passes all the 
land taken possession of to the 
municipal council, whether such 
land be under the Transfer of Land 
Statute or not —A municipal council 
cannot give a lease under the 
Transfer of Land Statute as it is not 
the registered proprietor under that 
Act, and consequently sec. 42 of 
that Act does not apply ; Kvrkham 
V. Jul en, 253. 

- (14.) Sec.370 -Land Act 1869 



(No. 360), sec. 69 -Mining Statute 
1865 (No. 291), sec. 16-Property in 
the soil in a public street, road, or 
highway cannot be created by virtue 
merely of a grant by the Crown of 
land adjoining such street ; The 
Oarihaldi Co. v. The Craven's New 
Chum Co,, 93. 

(16.) Sec. 377— If a municipal 

corporation elect to do an act which 
they are permitted to do, the per- 
formance of which is not impera- 
tive, it must do the act in such a 
way as will not interfere with or in- 
jure private rights ; King v. The 
Mayor, d:c,, qfltew, 54. 

- (16.) Sees. 377, 405, 408, 409, 



4 1 0, 41 3— Cutting down street which 
had been previously levelled— A 
municipal council has power to 
raise or lower the soil of any street, 
but before it does so it must fix the 
level of every such street, and it 
must fix the level in such a way as 
to enable persons, who mi^ht fear or 
who might experience injury from 
the act of the council, to appeal — 
Meaning of words level sad paved in 
sec. 408; Kilpatrickv, Mayer, Ac, 
qfPrahran, 272. 

(17.) Sec. 386 Land Act 1869 

(No. 360), sec. 94— Sec. 386 of Act 
No. 606 does not empower municix)al 
councils to authorise persons to enter 
upon any Crown land, f orthe purpose 
of removing stones, &c., but only 
from lands specially reserved for that 
purpose ; Rothery v. Patterson, 92. 

(18) Sec. 399— ifamiamttf— 

Closed surveyed roods — A shire 
9OIUI0U ofumot allow n^ limdowiier 



to close a proclaimed surveyed road 
passing between or through por- 
tions of his property, which by Act 
No. 506 is to be deemed to be re- 
quired for public traffic, until the 
council ana the Minister have 
otherwise decided, and such decision 
has been published in the Oovem- 
ment Gazette, The fact that the ap- 
plicant for a writ of mandamus has 
another legal remedy is no objection 
where the other legal remedy is 
doubtful, or where it is inadequate, 
or where the matter of which per- 
formance is sought does not admit 
of the delay generally attendant on 
legal proceedings, or where the en- 
forcement or attempted enforcement 
of the other legal remedy might en- 
tail disastrous or inconvenient con- 
sequences — Wherever an Act of Par- 
liament gives power to, or imposes an 
obligation on, a particular person to 
do some particular act or duty, and 
provides no specific legal remedy on 
non-performances, the Court will, 
in order to prevent a failure of jus- 
tice, grant, tx debitoiustiticBj a man- 
damus to command the doins; of 
such act or duty ; Re Olenelg SMre, 
ex parte Sealey, 179. 

Lunacy of Administratrix- 
See P&ACfnoB (Probate) (13); In the 
Estate of Boyd, 182. 

Maintenance— See Infant (2) ; 
Re Hunt, 84. 

Allowance of— See 

Damaobs (1); Norton v, Williamson, 
128. 

Malice, Evidence of- See 

SLANDEB 07 TiTLK. 

Malicious Prosecution— In 

an action for malicious prosecution 
the plaintiff has to show that the 
defendant had no reasonable or 
probable cause for prosecuting the 
plaintiff ; Ba/uld v, Williams, 223. 

Mandamus— See LicsNsiNa Act 
1876 (1) ; Ex parte Slack, 23. 

(2.) See Pbaotiob (16) ; Reg, 



r. BaUes, 29. 

(3.) See Tbanstsb or Land 

Statute 1866 (6); Be O'Connell, 86. 

(4.) when the Court 



will grant; See Local Govern 
MENT Act 1874 (18); Re Olenelg 
Shire, ex parte Sealey, 179. 

Marriage, Presumption of, 

See Practice (Probate) (6) ; Re 
Crane, 203. 

Marriage and Matrimonial 
Causes Statute 1865, 

(No. 268) — A^preement between 
husband and wife to separate^ 
Recitals in deed disputed oy peti- 
tioner — Desertion— -lliere can be 
no desertion by a husband if the 
wife is a consenting party to their 
living apart from one anoth«r^ 
But the wife's refusal to live with 
tiie husband unless he abandoned 
an adulterous conoeotion i? no 



evidence of such consent ; Jones v. 
Jones, 182. 

(2.) Sec. 62— Dissolution of 

marriage — Adultery of husband 
proved -Fearless attitude of wife 
towards husband— Cruelty insuffi- 
cient to entitle wife to a divorce ; 
French v. French, 210. 

(3.) Amendment Act 

1883 (No. 787), Sees. 16, 16- 
Reg, Gen,, 18th Sept., 1861, rules 
18, 21, 26 'Application to have 
divorce suit set down for trial be- 
fore a judge unnecessary; Cameron 
v, Cameron, 26. 

Married Woman, Separate 
Estate of ; See Practice (Pro- 
bate). 

Married Woman -Guardian — 

Illegitimate child— A married wo« 
man cannot be appointed guardian 
of an infant ~ Costs ; Re Ronayne, 
33. 

(2.) A married woman can- 



not hold a licence under the Licens- 
ing Act 1876 ; Reg, v. Nicolson, ex 
parte Minogue, 102. 

(3.) Inability to satisfy 

distress— Issue of warrant— The 
issue of a warrant by justices to 
enforce the payment of a fine for 
sly fprog selling or in default, 
imprisonment is not a civil but a 
criminal proceeding— If a married 
woman has no goods whereby a 
distress can be satisfied the alterna- 
tive of imprisonment under the 
warrant may be enforced; Ex parte 
M'LeUan, 259. 

Married Women's Property 

Act (No. 384), Sec. 18-Bill of 
exchange - Action by holder against 
acceptor, a marriea woman ~ Plea 
of coverture -Meaning of sec. 18 
of Act No. 384; Rennison v. Keigh- 
ran, 51. 

(2.) Sec. 18-SeeLiCBNsiKa 

Act 1876 (2) ; ' Reg. v, Nicolsm, 
ex parte Minogue, 102. 

Master and Servant- Mis- 
conduct of servant engaged by the 
month during the currency of a 
month— Dismissal - Wages - A ser- 
vant engaged by the month who is 
guilty of misconduct during the 
currency of a month which warrants 
his dismissal is not entitled to wages 
for the expired portion of the 
month ; E» parte Moss, 265. 

Merger, Doctrine of, when 

ft Applies- See Pbaotioe (65); 
Skinner v. M'Kemsk, 165. 

Mining Companies' Act 
1871 (No 409), Sec. 38— Minute 
boolc of committee not a *' book of 
account ;" Thompson v, James, 12. 
(2.) Sees. 50, 52, 54 55- Ab- 



solute forfeiture of shares — Calls — 
Upon absolute forfeiture of a share 
under sec. 54 of Act No. 409, the 
person to whom the forfeited share 
belonged is relieved from liability 
to b« i|ued for V 
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payment of which had occasioned 
the forfeiture, and he is exonerated 
farther from liability to pay any 
calls subsequently made by the 
company — Under sec. 52 the mana- 
ger alone can sue for the amount 
of a call within the fourteen days, 
and if that time is allowed to elapse 
neither the manager nor the com- 
pany can afterwaras sue the person 
who owned the forfeited share, 
either for the first or for any subse- 
quent call upon it ; King^s Birthday 
Co, (Registered) v. Jack, 275. 

Mining Statute 1865 (No. 
291), sec. 16~See Local Govbbn- 
MENT Act 1874 (14) ; Garibaldi Co. 
V, Craven* 8 New Chum Co., 93. 

(2.) See. 101, sub-sec. (vi)-- 

Ck>ntract within meaning of section 
—Jurisdiction of warden -Prohi- 
bition ; Beg, v. P?ulpe, 13. 

(3.) Sec. 212— Mining Sta- 
tute (Amendment) 1872 (No. 446), 
sec. 18 -Time for notice of appeal 
and deposit may be enlarged by 
verbal consent ; Conivay v. Lou- 
chaa-d, 120. 

(4.) Sees. 230, 244-Di88olu- 



tion of partnership — Judge not tak- 
ing accounts between the parties or 
taxing costs at proper time^Ap- 
peal, not certiorari, proper remedy ; 
Beg, V, Quijilan, ex parte Sampson, 
8. 

(5.) Amendment 1872 

(No. 446) sec. 18— See Mining 
Statute 1865 (3). 

Minute Book—See Mining Com- 
panies Act 1871 (1). 

Misdirection- See Evidence (8); 
Beg. V. O'Brien, 95. 

Misrepresentation -See Sale 
OF Land(1); O'Shanassyv. Little- 
wood, 11. 

Mortgage -A legal mortgage of a 
personal chattel may be made with- 
out a deed ; Johnson v. Union Fire 
Insurance Company of New Zealand, 
50. 

— — (2. ) A mortgagor's insolvency 

and the subsequent release of her 
estate from insolvency does not pre- 
vent the mortgagee from claiming 
the amount due to him on his 
security ; Hodgson v. Young, 117. 

— (3.) Assignment by 

Way of— See Assignment (2); 
Pruntz V. AnthoTiess, 194. 

(4.) Primary Object 



of - See Stamp Duties Act 1879 
Davia v. Herbert^ 197. 

• (5.) A mortgage under the 



Transfer of Land Statute, though 
subsequently discharged, is not 
sufficient proof of the exact amount 
alleged to have been paid as the 
consideration of the mortgage ; 
Hwyes v. Wilson, 249, 

Muniments of Titie, Pro- 
duction of— See PitAoncB (66) ; 
Aitkonv. Ettershankt22U 



Navigation of River— See 

River; Fergusson v. U.S.N. Co., 
120. 

Negligence -Burden of proof— 
Contributory negligence — With- 
drawal of case from jury- In ac- 
tions for negligence the burden 
rests upon the plaintiff of proving 
afBrmatively that the negligent act 
or omission for which the defen* 
dant b sought to be made liable, 
has been the causa causans or 
efficient cause of the plaintiff's in- 
jury—The question of contributory 
negligence is a question of fact for 
the jury, and a judge is not justi- 
fied in withdrawing the plaintiff's 
case from the jury upon this ground 
unless where there has been no evi- 
dence at all given, except what 
necessarily goes to show that the 
negligence of the plaintiff himself 
has been the efficient cause of his 
injury ; M^Kinnon v. Morris, 256. 

New Assignment- See Prac- 
tice (48); M'Kemie v, Hanham, 
153. 

New Trial — Conditions under 
which the Court will grant a new 
trial on the ground of discovery of 
fresh evidence; Ward v. Hearne, 
49. 

Not Sooner Than, Meaning 

of— See Local Govebnmekt Act 
1874 ; Be Local Oovemment Act 
1874 (8), ex parte Taylor, 170. 

Notice of Trial— See Pe ctice; 

Smith V. Musgrove, 178. 

Nuisance —Plea on equitable 
grounds of acquiescence — Demurrer 
— Proof of acquiescence -Costs; 
Cooper V. Dangerfield, 8. 

Obstruction— See Rfveb ; Fer- 
gusson v. U.S.N. Co., 120. 

Obtaining Money Under 
False Pretences— Unreffis- 

tered person inducing others to bet 
with nim by wearmg badge of 
registered bookmaker — Admission 
of evidence ; Beg. v, Bobinson, 14. 

Official Assignee, Notice to 
— See Insolvency Statute 1871 (5); 
Be Sinclair, 79. 

Order, Amendment of, 
M4nute of— See Informalities 
Amendment Act 1884; Beg. v. 
Alley, ex parU McQueen, 216. 

M i n Ute of —See Imfbison- 



ment fob Debt Act 1865; Beg, 
V. Hardware, ex parte Smith, 151. 

Order Nisi, Issue of— See 

Pbactice (82) ; Graham v, Moylan, 
115. 
Ouster— See Local Goveb>mekt 
Act 1874 (3); Beg. v. DreveiTnan, 
ex parte Watson, 141. 

Particulars, Time for Ap- 
plying for- See Practice (45) ; 
Taylor v. Port, 155. 

Particulars— See Practice (42); 
VaU V. GUmour, 168. 



Partnership In Selections 
and in Produce— fFii6«y r. 
Churchman, 82. 

Party and Party, Taxation 
as Between— See Review of 
Taxation (1) ; Be BarreU, 177. 

Party made Plaintiff with- 
out His Consent-The name 
of a plaintiff having been inserted 
in a writ of BnmmonB without hiB 
anthority, his name was ordered 
to be struck out with costs, as 
between solicitor and client, to be 
paid by the solicitor inserting it — 
Such solicitor likewise ordered to 
pay the costs of the defendant; 
liane v. Henshaw, 268. 

Patent, Infringement of— 

The question whether there has 
been an infringement of a patent or 
not is a question of fact peculiarly 
for the consideration of the jury ; 
SamweUs v, Hackett, 185. 

Pawnbrokers' Statute 1866 

(No. 248), sec. 21 ~ Pledge 
ticket— Signature— A pledge ticket 
containing the name of the pawn- 
broker in print is sufficiently signed 
under Act No. 248 — Unless a 
statute require that a siffnatnre 
should be made in a particiuar way 
a mark is sufficient ; Beg. v, Moore, 
ex parte Myers, 151. 

Penalty, Enforcement of 

—Where a statute authorising the 
infliction of a penalty is silent as to 
the mode of enforcement of the 
penalty distress must precede im- 
prisonment; Beg. V. ShUlinglaw, 
ex parte Chine, 161. 

Pension — See Inbolvenot 
Statute 1871 (6) ; Be Alexander 
Cockbum, 248. 

Petition— See Divoecb (4) 5 Bel- 
cher V. Belcher, 21. 

Pharmacy Act 1876- (No. 

558), sees. 13, 14, 15, 25-Manda- 
fntM— The Pharmaceutical Board of 
Victoria have no power to erase the 
name of a registered pharmaceuti- 
cal chemist from the register for 
not intimating his change of resi- 
dence to Bucb Board in accordance 
with sec. 14 of Act No. 558 ; Be 
NeUleton, 251. 

Pleading— See Psactigb. 

(2.) A party cannot join 



issue and plead matters which 
would be comprised in the joinder 
of issue ; Hearty v, GiUapie, 2(35. 

Pledge— See Conversion; Clax» 
ton V, Everingham, 132. 

Pledge Ticket, Signature 
of —See Pawnbbokebs'^ Statute 
1865 ; Beg, v, Moore, ex parte Myers, 
151. 

Poisons Act 1876 <No. 569), 
Sec. 3— Unauthorised sale of poi- 
son—Conviction — Form of oonvio- 
tion— Where a statute authorising 
the inflietio& of fhvoMltj is silsat 
jd by \S 
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as to the mode of enf oroement of 
the penalty distresB must precede 
imprisonment — Coats; JSeg. v, 
ShUUnglaw, ex parte Chiiie, 161. 

Police Inspector, Costs of 

^See LiOENSiKQ Act 1876 (1) ; Ex 
parte Slack, 23. 

Police Offences Statute 
le65 (No. 265), Sec. 17 (vi.)— 
Trespass— A trespass for which a 
fine could be imposed under Act 
No. 265 must be a personal one ; 
Beg, V, Oareide, ex parte Brigge, 
152. 

(2.) Sees. 43, 63— Justices 

of the Peace Statute 1865 (No. ), 
sec 117— Police Offences Statute 
Amendment 1872 (No. 532), sec. 4 
— Where a party is convicted under 
sec. 43 of Act No. 265, the con- 
victing justices may adjudge imme- 
diate imprisonment upon default 
of immediate payment, without 
intervening distress under sec. 63 
of the same Act— Where a statute 
authorising the infliction of a 

Senalty either directs a levy by 
istress or is silent as to the mode 
of levying for the penalty, distress 
must precede imprisonment — Power 
of justices to award costs under 
sec. 63 of Act No. 265 ; Ex parte 
Iht Tack, 37 

(3.) Amendment 1872 

(No. ), Sec. 4 — See PoLlCB 
Offences Statute 1866 (No. ); 
Ex parte Iht Tack, ST. 

(4.) Amendment Act 



1876 (No. 532), Sec 1- Gamine 
at any game or pretended game of 
chsnoe — ^Meaning of the word pre- 
tended ; McLaughlin v, CaU, 243. 

Pounds Act 1874 (No. 478), 
Sees. 14, 19, 28, 29— See Justices 
OF the Peace (Prohibition) 1877 
(10) ; Beg. v, Littleton, 21. 

(2.) Sec 14- The words 

"within five miles of the place 
trespassed upon," means the place 
where the sheep were depasturing 
at the time they were seized — ^A 
poundkeeper is not the servant of 
the person impounding, but of the 
municipality ; Sanderson v. Fother- 
ingham, 122. 

(3.) Sees. 14, 15— Fenees 



Statute 1874 (No. 479), sec. 4- Sub- 
stantial fence -Sufficient fence — 
Tresnass fees— The owner of cattle 
found trespassing on enclosed land 
is liable to pay trespass fees to the 
occupier oi such land if enclosed 
with a substantial fenceSuch fence 
need not be a sufficient fence under 
the Fences Statute 1874 ; Bep. v, 
Hutchinson ex parte Jessell, 161. 

(4.) Sec. 15- Land Act 1869 



(No. 360), sec. 60 -The managers 
of a common cannot sue for trespass 
rates imder sec. 15 of Act No. 478, 
not bemg occupiers within the 
meaning of that section ; Beg, v, 
Carr, ew parte Sanderson, 53. 



commence- 
new procedure 



Practice — After 

ment of action 

ordered to be adopted on affidavit 
of counter-claim ; Langton v, OUles- 
pie, 20. 

— — (2.) Appeal ajB;ainst chief 
clerk's decision — Taking accounts 
in suit — Discretionary power of 
chief clerk — It rests entirely with 
the chief clerk to direct what 
parties shall bring in accounts; 
BeU V, Clarke, 127. 

— — (3.) Common Law Pro- 
cedure Statute 1865 (No. 274), sec. 
22 ~ Change of venue — Conveni- 
ence — Where an application is 
made after a trial in which the jury 
have disagreed to change the venue 
of the second trial, very strong 
grotmds for the desirability of the 
change should be shown— If there 
are reasons making it undesirable 
that the second trial should be 
held in the same place as the 
previous one those reasons should 
be stated ; PcUerson v, Luke, 140. 

— — (4.) Sec. 88— Expiration of 
writ -Renewal— A judge has no 
power to order the renewal of a 
writ after it has expired ; Hepburn 
V, Dawbin, 129. 

(5.) Sec. 211— Foreign at- 
tachment—Where a writ is ad- 
dressed to the garnishee under a 
wrong name a judge will not allow 
the writ to be amended, the appli- 
cation must be commenced de 
novo ; Bailey v, Barclay, 66. 

(6.) Sec. 252— JIfandamus— 



Discretion of Court in the matter 
of costs— Party unsuccessfully re- 
sisting the issae of a mandamus re- 
lying upon the decision of the 
Court to which the mandamus is 
directed, is not thereby exempt 
from costs — Body exercising quasi- 
judicial functions not to be fixed 
with costs unless guilty of improper 
conduct ; Beg, v. Bailee, 29. 

(7.) Sees. 388, 392— Taxa- 
tion of bill of costs - A bill of costs 
will be ordered to be delivered under 
the Act only in cases where a bill 
if delivered could be referred to 
taxation— Where a bill has been 
paid and more than a year has 
afterwards elapsed it cannot be 
ordered for taxation ; Be Cham- 
bers, ex parte Speed, 125. 

(8.) Sec. 420- Judicature 

Act 1883 (No. 761), sees. 36, 41— 
Rules of Supreme Court 1884, 
Order XXXA^IL, rule 10— Order 
LIV.,rule8 4*, 10- Order LXIV., 
rule 11— Order LXVL, rule 7 {m.) 
Order LXX., rule 1— Power given 
to Rules of Supreme Court by sees. 
36 and 41 of Act No. 761— Sec. 420 
of Act No. 274 repealed by Order 
LI V. , rule 4*— Affidavit must show 
on whose behalf it was filed— 
Summons not required to be signed 
hy a judge or in a judge's name ; 
Budduck V, Clarke, 46. 

(9.) Comity Court Statute 

1869 (No. 345}, seo. 120-Appeal 



— Re-hearing— When a case on 
appeal from the County Court is 
ordered to be re-heard, such re- 
hearing shall be taken before a 
judge of the Supreme Court with- 
out a jury— Tne re-hearing of a 
County Court action before a judge 
of the Supreme Court does not 
make it a Supreme Court action so 
as either to enlarge the jurisdiction 
as to amount or to effect the ques- 
tion of costs — The plaintiff is to set 
the cause down for re-hearing, and 
ffive notice of trisA—Eddington and 
Carisbrook Estate Company, No 
LiabUUy v, OehiUree (6 A. L. T., 
189) confirmed; O'Hara v, 
\ochford, 219. 

(10.) Declaration inconsis- 



S, 



tent with evidence— Amendment — 
Costs of witnesses; Atkinson v, 
Dehnert, 10. 

-(11.) Decree— After a decree 



has been passed and entered there 
is no power to alter it by motion ; 
Cohen V. Lintz, 63. 

(12.) Instruments and Se- 
curities Statute 1864 (No. 204), 
sec. 19— Rules of Supreme Court 
1884, Order IX., rule 6 -Order 
XVI., rules 4, 6, 14— Action on 
cheque drawn by partnership firm 
- Service of writ ; Oriental Bank 
V, Halstead, 30. 

(13.) Interrogatory— When 

a party objects to answer an inter- 
rogatory on the ground that it may 
tend to criminate him, he must do 
so on oath ; Paierson v, Luke, 86. 

(14. ) Interrogatories — Where 

in an action for libel interroga- 
tories are delivered by the plaintiff 
as to the publication, &c., the de- 
fendant cannot insert in his answer- 
ing affidavit matters which are in- 
tended as a justification for his con- 
duct ; Baper v, Williams, SI, 

(15.) Nature of interroga- 
tories — On an application for leave 
to deliver interrogatories, the 
nature of the proposed interroga- 
tories should be stated— Where the 
pleadings are produced a statement 
from counsel of the nature of the 
proposed interrogatories will be 
sufficient ; HoU v. Henry, 98. 

(16.) Judicature Act 1883 



(No. 761), sees. 2, 13, 22— Supreme 
Court (Constitution) 1852 (No. 10), 
sec. 19- Sec. 19 of Act No. 10 re- 
pealed by sec. 2 of Act No. 761 
— Terms abolished — Jurisdiction 
and powers of a judge sitting in 
Court and in Chambers; Beg. v. 
Bailee, 29. 

-(17.) Sec. 8, sub-sec. 6-Rules 



of Supreme Court 1884, Order LXV., 
r. 27, sub-sec. 12— Action under 
old procedure — Cross-action under 
newprocedure— Cross-action stayed 
and liberty given to setup equitable 
facts by way of counter-claim — 
Costs occasioned by cross-action— 
Allowance to solicitor ;^rSttershank t 
V. RuHtU, l?fgiti,3d by LrrOOgle 
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(18.) Pec. 9| Bub-sec. 8 



Rules of Supreme Court 1884, order 
L., r. 6— Order LIV., r. 1— Equit- 
able execution — Appointment of a re- 
ceiver—Application for the appoint- 
ment of a receiver may be made on 
summons to a judge in Chsimbers — 
Before granting equitable execu- 
tion the Court or a judge must be 
satisfied that the plaintiff has tried 
all he could to get satisfaction at 
law within the colony ; Ettershank 
V. RusstU, 140. 

— » (19.) Sec. 9, sub-sec. ll-> 

Action for negligence under old 
procedure— Report of medical men 
— Pri\ ilege — Costs ; Bradehaw v. 
Victorian Railway Commisiionera, 
20. 

(20.) Sees. 10, 19— Rules of 

f upreme Court 1884, Order LXIII. 
r. ^—Caveat— A judge in Chambers 
has power to hear applications to 
delay dealinss with land under the 
Transfer of Land Statute 1866 ; Re 
The Transfer of Land Statute ex- 
parte Peck, 162. 

' (21.) Sec. 22— Rules of Fu- 



preme Court 1884, Order XXXVI., 
r. 6— On an application to have an 
action tried with a jury a judge 
will not require an affidavit as to 
the nature of the action if the 
pleadings are produced — If the 
pleadings are not produced an 
affidavit is necessary— Power of a 
judge in Chambers to deal with the 
costs I f an application under sec. 
22 of Act No. 761 -Cottlwm t;. 
Campbell, 89. 

(22.) 8eo. 41 Rules of Su 



preme Court 1884, Order XVI., r. 40 
— IService of notice of a decree upon 
interested persons residing out of 
the jurisdiction ; Haye» v, WiUon^ 
87. 

(23.) Sec. 69— Rules of Su- 



preme Court 1884, Appen. A., Part 
1., No. 6— Writ for service out of 
the jurisdiction ; Prieitly v, Davis, 
18. 

— (24.) Sec. 69- Foreign pro- 
cedure—Where the agreement was 
made and the breach occurred out 
of the jurisdiction, the plaintiff, to 
entitle him to proceed in Victoria, 
has to satisfy the judge that some 
substantial part of the action arose 
in Victoria ; Cussen v. Macphtrson, 
206. 

— ■ ■ (26.) Rules of Supreme 
Court 1884, Order III., r. 6— Order 
XIV., r. 1 — Writ specially indorsed 
—Signing final ju gment- Order 
III., rule 6 (F.), only applies to 
cases in which the relation of land- 
lord and tenant ( xists between the 
parties ; Davits v, Herbert, 70. 

(26.) Order lU., r. 6— 

Appendix C., sec. IV,— Specially 
endorsed writ — Cheque — Where 
a writ is intended to be specially 
indorsed in an action by the 
holder of a cheque against the 
drawer, the endorsement should 
contain an affirmation that the 



cheque was presented for payment 
and was dishonored; Nathan v, 
TumhuU, 139. 

(27.) Order XIV., r. 1 



Scale of costs — Such costs as fixed 
include costs of the judgment, but 
not those of counsel ; M*Lean v, 
Knii)e, 166. 

(28.) Order XIV., rule 1— 

Joint promissory note— Judgment 
recovered — One of the ^krties 
jointly liable— Judgment vacated 
without the leave of the Court 
or a judge — Where a judg- 
ment was obtained against one 
of the parties liable on a joint 
promissory note, and such judg- 
ment was vacated without the 
leave of the Court or a judge, the 
other party jointly liable should 
not be deprived of the opportunity 
of pleading iud^ent recovered by 
havmg final judgment entered 
ajcainst him under Order XIV., r. 1 ; 
Bank of AuUralasia v, Mi'ltr, 234. 

(29.) Order XIV., rule 1 

—Rule 1 of Order XIV. only 
applies to cases where a writ 
is specially endorsed, and a judge 
has no power to make an order 
under that rule unless the writ is a 
specially endorsed one ; Tooth v, 
Nathan, 267. 

(30.) Order XIV., rule 

1 — Appendix A., Part 1, No. 
2 — A specially endorsed writ 
should be headed Statement of 
Clam, and should be signed ; 
M'Veanv,Mmer,7l^, 

(31.) Order XIV., rules 

1, 3 — Circumstances under 
which a plaintiff will be al- 
lowed to sign final iud^ent 
— Onus of proving that he is en- 
titled to defend lies on defendant 
— What proof will be sufficient — 
Power oi a judge under Order 
XIV., rule 3, exercised only in 
exceptional cases; Wainman v. 
Hansen, 24, 

(32.) Order XIV., rules 

1, 4 — Where an application 
is made to sign final judg- 
ment on the ground that there 
is no defence to the action, the 
plaintiff has to show that the money 
18 owed legally — If the defendant 
does not appear on such application 
the plaintiff has to show that there 
is no defence - Liberty given to 
plaintiff on such application to sign 
judgment for a portion of the claim 
which is not in dispute ; Traders* 
Company Limited and Brovon v. 
Sutton, 113. 

(33.) Order XVL, rule 2— 

Substitution of plaintiff — Costs ; 



Bank of Victoria v. M*Lay, 27. 
— (34.) Order XVL, 



rule 



48, does not apply to a case 
in which there can be no 
contribution or indemnity between 
the defendant and the party sought 
to be brought in as third party, or 
where such party is resident out of 
the jurifldiotioii ol th^ CpTUt— 



Refosal of a Jndge to grant an appli- 
cation to bring in a third part^ on 
the ground of simplicity ; Round 
V. Victorian Stevedoring and Oeneral 
Contracting Company Limited, 88. 

(36.) Order XVI.^ rule 

48 — Indemnity — Applications 
under Order XVI., rule 48 
must be limited to cases 
comine strictly within the words of 
the riue ; HeteUon v. Crozier, 206. 
. (36.) Order XVIII. ,ruleB 8, 



9 Joinder of causes of action — Dis- 
cretion of judge — Joinder of action 
of devastavit with action ior goods 
sold and delicered or for money re- 
ceived, allowed ; M'Auley r. Beatty, 
266. 

(37.) Order XIX., rule 4— 

Appendix 0., sec. 7, No. 2— Rules 
of Supreme Court, August, 1884, 
rules 6 (sub-sec. A) 7 - Statement of 
claim not in accordance with rules 
—Action for recovery of land— 
Costs ; Rufduek v. Clarke, 46. 

(38.) Order XIX., rules 4, 6, 

6, 7. Appendix C, sec. VI , No. 
14 — Fraudulent representation— 
Statement of claim— Particulars^ 
Pleading ; Desailly v. Ham, 21. 

(39.) Order XIX., rules 

4, 6, 7, 19, 27 — Appendix 
D., sec. VI.— In an action 
for wrongs the denial by the de- 
fendants of all the material aUega- 
tions in the statement of claim is 
not sufficient - A statement in the 
defence that the alleged injuries 
were occasioned by a certain instru- 
ment, and that the defendant had 
not the care and management of, or 
any property in, such instrument is 
not only an allowable bat a yttj 
proper defence to put on the record; 
Blackburn v. The Mayor, etc., of 
Melbourne, 164 

(40.) Order XIX., rules 

6, 27— Striking out pleading- 
Reply to counter-claim emrar- 
rassinff — Delivery of particu- 
lars—breach of agreement to 
carry goods on certain terms 
and conditions- Counter-claim for 
price of carriage — Reply 
that conditions of carriage unnif- 
filled. Held, thskt such reply is good; 
The Squatting and Investment Co., 
Limited v. Permewan, 207. 

(41.) Order XIX., rules 

4, 11 — Order LXX., rule 1 — 
Statement of claim — Dates 
and sums to be in figures, to 
be signed, and to state the particu- 
lars of damage ; Vail v. Oilmaur, 
64. 

(42.) Order XIX., rule 

6 — Appendix C, sec. VI., 
Nos. 13, 14 — Particulars — 
Striking out an amendment of 
reply— Misrepresentation and fraud 
alleged -Rule 6 of Order XIX. is 
imperative as to the insertion of 
particulars when fraud and mis- 
representation are alleged ; VaX^ v, 
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(43.) Order XIX., rules 

6, 7 — Statement of claim — 
S^t-off and counterclaim — Far- 
tioulani A judge in Giambers 
has no power to fix the amount of 
the costs of an application without 
the consent of both addes ; Freehold 
Inveitment and Banking Co. qfAw- 
trdUa^ Limited^v. Hiompson, 65. 

— — . (44.) Order XIX., Rule 
7 — Particulars — Application 



for particulars ought to be made 
before the party applying has 
pleaded— Application for par- 
ticulars after the party ap- 
plying has pleaded will not be 
granted unless under special circum- 
stances ; Taylor r. Port^ 155. 

(45.) Order XIX., rules 

7, 13, 15 — Particulars — 
Libel — Plea of non-admis- 
sion—Effect of such plea— Plea of 
justification; Hedrickv, Pwae, 2312, 
(46.) Order XIX, rules 
13, 17— Appendix D., sec. VI., No. 
1 — Action for slander — Denial 
of the several /acta and mcUter$ 
complained of struck out as 
embarrassing— Each party must, 
either by a traverse or by an 
answer in the nature of a plea of 
confession and avoidance, or by an 
express withholding of admission, 
deal with every allegation, material 
or immaterial, in his adversary's 
previous pleading, which he does 
not intend should be admitted by 
him— The form given in Appendix 
D., sec. VI., No. 1, is a mere direc- 
tion, and is not, and does not pur- 
port to be, a general form of denial 
to all actions for wrongs ; Hasae v» 
Eiche, 190. 

• (47.) Order XIX., rules 13, 



17, 19 — Pleading — The defend 
ants to certain paragraphs of 
the statement of claims, pleaded 
that ihey deny each of the alle- 
gations, &c.; and to others 
that t?iey do not admit any qf the 
dllegaiions, &c. Held, that such 
pleas were well pleaded ; Virttie v. 
Young, 204. 

* (48.) Order XIX., rule 
27 — Order XXIII., rule 6 — 
New assignment — Pleading em- 
barrassing — Reply ordered to be 
struck out or amended on the 
grounds that it raises a n^ew assign- 
ment, that it contains inconsistent 
statements, that the points of law 
intended to be raised by it are not 
clearly raised; M'Kenziev, Han- 
ham, 153. 

(49.) _Order XIX., rule 



27— Order XXV., rule 4 — Forms 
by which the object of demur- 
rers may be obtained — The proper 
ground for striking out a 
pleading as embarrassmg is that 
the pleading will embarrass the 
fair trial of the action ; Lafy v* 
Douffharty, 236. 

(50.) Order XX., rule 1 (a), 

(c)— Order XXVH., rule l-Ap- 
pendix G.} see. IV. — Instruments 



and Securities Statute 1864 (No. 
204), sec. 19, sch. 2— Writ specially 
endorsed — A writ endorsed in 
accordance with schedule 2 of Act 
No. 204, in an action brought under 
that Act, may be taken to be a 
writ specially endorsed under the 
Judicature Act ; Goodwin v. Hean- 
chain, 160. 

(51.) Order XXI., rules 10, 

11 — Defence and counter-claim — 
The defence and counter-claim are 
distinct pleadings, and sho\dd be 
kept separate— ^n application to 
strike out pleadinss on the ground 
that they are embarrassing ought 
to be made on simmions in Cham- 
bers — Taking objection to the 
pleadinffs at the trial is an ob- 
jectionable mode of procedure; 
Ballarat Banking Company Limi- 
ted V. WaU, 167. 

(52.) Order XXIII., rule 2— 

Order XXX., rule 1 — Application 
for leave to rejoin — General sum- 
mons for directions — On applica- 
tions under Order XXIII., rule 2 
it is not necessary for the party 
applying to deliver a copy of the 
proposed pleading on the opposite 
party — A eeneral summons for 
directions should be taken out in 
all cases — Costs where special 
summons is taken out for a matter 
which might have been included in 
a general summons for directions ; 
Laffy V. Dougharty, 251. 

(53.) Order XXHI., rule 

5*— It is only the plaintiff 
who can file the memoran- 
dum of the close of the pleadings, 
and he should not file it imtil issue 
has been joined between all the 
parties, and the whole of the plead- 
mgs have been thereby brought to 
a close ; Freehold Investment and 
Banking Company of Australasia 
Limited v. Thompson, 126. 

(54.) Order XXV., rule 2- 
Points of law raised by the plead- 
ings ordered to be tried before the 
toial of the action; Oraham v, 
Haig, 158. 
■ (65.) Order ,XXV., rule 

4 — Doctrine of merger, when 
it applies — The doctrine of 
merger does not apply where 
the parties have expressed their 
intention that the simple contract 
shall not be merged in the higher 
security — Order of judee giving 
leave to appear and defend an 
action on a promissory note set 
aside on the ground that leave was 
obtained by an incorrect statement 
of facts ; Skinner v. M*Kenzi€, 165. 
(56.) Order XXVIL, r. IL 



Power of judffe to receive evidence 
of facts by which his discretion as 
to costs may be regulated in appli- 
cations under Order XX VII. r. 11, 
for judgment on default of deliver- 
ing a statement of defence ; Siegert 
V. Lawrence, 200. 

(57.) Order XXX., r. 1— 



tions for leave to deliver interro^ 
tories and for discovery ought to oe 
made on a general summons for 
directions — Where a general simi- 
mons has not been taken out, ap- 
plications of this nature ought to 
De made ex jxirte- Costs where ap- 
plication is made under a special 
summons; WeijaU v. M'Pherson, 
260. 

— — (58.) Order XXX., rule 
1 — ^A general summons for di- 
rections is not applicable to a base 
where directions are sought as to 
the place, and manner, and notice of 
trial in an action ordered,on appeal 
from the County Court, to be heard 
before a judge of the Supreme 
Court, under sec 120 of the County 
Court Statute 1869- Practice to be 
observed where a cause in the 
County Court is directed on appeal 
to be reheard before a judge of the 
Supreme Court ; Eddington and 
Carisbrook Estate Company {No 
LiabaUy) v. OchUiree, 189. 

(69.) Order XXX., rule 

1 — Order XXXI., rule 12 — 
Summons dismissed for vague- 
ness—Practice in applications for 
discovery and for mterrogatories 
where a general summons has not 
been taken out ; Crispe v. Apple- 
ton, 265. 

— ^- (60.) Order XXX., rule 3— 
Order XXXI., rules 1, 26— Interro- 
gatories— Copies of proposed inter 
rogatories need not be served upon 
the party sought to be interrogated 
— Application for leave to deliver 
interrogatories ought to be included 
in and made upon a general sum- 
mons for directions— Where ap- 
plication is not made on a general 
summons it should be uifAQ ex parte 
—The judge should satisfy himself 
as to the nature of the action, the 
issues involved, the general scope 
of the proposed interrogatories, and 
as to any off* r to deliver particu- 
lars, or to make admissions that in- 
terrogatories ought to be adminis- 
tered ; Nixon v. MiUon, 114. 

(61.) Order XXXI., rule 1 



Order ^XXI., roles l,ll^Applica- 



—Interrogatories — A general sum- 
mons for directions is the proper 
way to raise all matters between 
the parties— Where an application 
for leave to deliver interroga- 
tories is made not under a general 
summons, it should be made tx- 
parte ; Nicholron v. Roff, 203. 
(62.) Order XXXI., rule 



I — Interrogatories — On an ap- 
plication for leave to deliver 
mterrogatories, the party sought 
to be interrogated cannot take 
any objection as to the nature 
of the interrogatories; MeudeU v. 
M'Lay, 69. 

_— ^ (63.) Order XXXI., rule 

II — Interrogatories — An ad- 
mitted item is not a matter in 
question in the cause — What 
discovery a party is entitled to 
on i&terrogatori^— Discovery of 
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documents not warranted by an 
order for interrogatories —Pleadings 
only ought to be used to ascertain 
whether interrogatories have been 
sufficiently answered ; Wainman 
V. ffaruen, 67. 

(64.) Order XXXI., rule 

12 — Application for discovery 
of documents — Proceedings 
stayed by a previous order — 
An application for discovery of 
documents is not a proceeding, and 
can be made, although iJl proceed- 
ings in the action are ordered to be 
stayed ; Peck v. Land Mortgcuje 
Bank, 268. 

(66.) Order XXXI., rules 



12, 26 — Discovery of documents 
— ^The £5 required by rule 26 
to be paid into Court, must be 
paid in before the summons for 
discovery is taken out ; AUken v. 
EUerBhanky 205. 

(66.) Order XXXI., rule 14 

— Production of documents - Mort- 
gagor and mortgagee - Muniments 
of title — The mortgagor cannot ask 
the mortgaffee to produce the title 
deeds until he has paid principal, 
interest, and costs, unless under 
special circumstances — Before a 
judge can decide in an application 
of this nature, whether the case is 
a fit one in which to order the pro- 
duction of the muniments of title 
both parties should have pleaded ; 
Aiiken v. Btiershanky 221. 

(67.) Order XXXVI., rule 



6 — In all applications for trial with 
a jury an affidavit is necessary stat- 
ing the nature of the action ; 
Simmons v. Hall, 45 

(68.) Order XXXVI. , rule 

6 — On an application to have 
an action tried with a jury, 
the judge will look at the 
pleadings to ascertain whether the 
action is a fit one to be so tried — 
Affidavit as to the nature of the 
action unnecessary Application to 
be made ex parte ; Pralle v. Slater, 
70. 

(69.) Order XXXVI., rule 

6— On an application to have 
an action tried with a jury, 
a judge will not require an affidavit 
as to the nature of the action if the 
pleadings arc produced — If the 
pleadings are not produced an affi- 
davit IS necessary ; Green v, 
Embling, 98. 

(70.) Order XXXVI., 

rules 11, 17 -Appendix B., 
No. 16 -Notice of trial to state 
at what assizes or sittings an action 
is to be tried ; Smith v. Musgrove, 
178. 

(71.) Order XXXVI., 

rule 39— Entry of judgment 
- A judge may direct a 
verdict to be entered for either 
party, either at or after the trial ; 
Flamstead v. Bi-iggs, 235. 

(72.) Order XXXVIII., 

rules 23, 24 - Document referred to 
by affidavit ought not to be 



annexed to affidavit, or referred to as 
annexed ; London Discount Bank v, 
Prendergaslf 19. 

(73.) Order XLV. rule 1 



A surplus remaining in the sheriff's 
hands after seizure and sale, and 
satisfaction of the judgment credi- 
tor's claim under the execution, is 
a debt owing by the sheriff to the 
judgment debtor, and can be 
attached; Whiteley r. the Biverina 
and Echuca Bed Gum Co ; and L, 
EUis, sheriff, garnishee, 237. 
(74.) Order L., rule 6— In- 
junction — Undertaking as to 
damages -Forms of undertaking; 
Nicholson v, Boff 97. 

(76.) Order LIV., rule 1 



Order LV., rule 69— The opinion of 
a judge as prescribed by Order LV., 
rule 69, can only be taken on sum- 
mons ; Hayes r. WUstm, 222. 

(76.) Order LV., rule 69— 

Mortgage — Voucher — Considera- 
tion for mortgage — Affidavit -A 
mortgage under the Transfer of 
Land Statute, though subsequently 
discharged, is not sufficient proof 
of the exact amount alleged to have 
been paid as the consideration of 
the mortgage; Hayes v. Wilson, 
249. 

(77.) Order LVII., rules 13, 

15 -Interpleader - Sheriff's costs— 
A judge has power to award the 
sheriff his fees, &c., on an inter- 
pleader order— Form of interpleader 
order ; Solom<ms v. M'Kenzte, 69. 
(78.) Order LVIIL, rules 



2, 3, 15 -Order LXIV., rules 2, 3, 
5*— Notice of appeal— Holiday- 
Where the last day of the notice of 
appeal required by Order LVIII., 
rule 3,falls on a holiday, such notice 
is good ; Leiois r. Klapproth, 221. 

(79.) Order LXV., ruld 1— 

Judicature Act 1883 (No. 761), sec. 
22 —Discretion of a judge in Cham- 
bers with regard to costs; FaJiey 
V, Ivey, 26. 

(80.) Order LXV., rule 

6 — Slander — Justification — 
Costs on the higher scale al- 
lowed, although the verdict is for 
a lesser sum than £50, where in an 
action for slander the defendant 
has pleaded, but has failed to 
prove justification ; Byrne v, Lewis, 
116. 

. (81.) Appendix K., No. 2— 



Interrogatory— When an objection 
is taken to answer an interrogatory 
on the ground that it may tend to 
criminate the person answering, 
the judge must decide whether, m 
his opinion, the question may have 
such a tendency— Form of order 
as to costs ; Boper r. Williams, 66. 

(82.) Rules of Supreme 

Court, August, 1884, rules 4, 
5 • Plaintiff company in liquida- 
tion • Removal of assets out of 
the reach of the process of 
the Court -Application by defend- 
ant for security for costs ; Oriental 
Bank v. HaUtead, 27. 



(83.) Set aside judgment 

— Order Tiisi for a new trial granted 
to plaintiff on the ground of mis- 
direction—Judgment signed hv the 
defendant after the grant oi the 
order, and before it is issued — An 
order nisi must be issued within a 
reasonable time->Where one party 
knows that an order nisi has been 
obtained, he ought not to sign 
judgment without communicating 
with the party who had obtained 
the order ; Chihamv, Moylan, 116. 

(84.) Set aside judgment — 

Guarantee — Forgery — Judgment 
regularly entered upon a guarantee 
set aside where the defence is for- 

* gery of the instrument, and where 
the reason for not defending the 
action was the defendant's mistaken 
Idea that he had not been served 
with the writ of summons— Costs ; 
The Colonial Bank qf Australasia v, 
M'Leod, 114. 

(85.) Statute of Trusts 



1864 (No. 234), sees. 56, 67— Rules 
of Supreme Court 1884, Order 
LV., rule 2, sub-rule 5^Moneys 
paid in under sec. 56, of Act No. 
234, can only be dealt with by 
petition ; Re istanton, 33. 

• (86.) Summons in Chambers 



—Where one party has taken out a 
summons in general terms, the 
other party is justified in appearing 
OB the return of such summons, 
though he makes no objection to 
the granting of the application 
made on such return ; Seselton v, 
Crozier, 222. 

(87.) Where after action 



commenced the defendant tenders 
the amount of the debt to the 
plaintiff, the defendant must at the 
same time tender to the plaintiff's 
attorney a sum of money as pay- 
ment for his costs - The fact that 
the plaintiffs attorney demands an 
exoroitant sum as payment for his 
costs, will not exonerate the defend- 
ant from this duty ; Smith v, Scott, 
46. 

Practice (Probate) -Adminis- 
tration — Applicant described as 
hrother-in-taw of intestate ; In re 
Crab, 16 . 

(2.) Administration - Caveat 



—Withdrawal of caveat Costs; In 
the Estate cf Brown, 17. 

(3.) Administration - Cleri- 
cal error as to value of property- 
Bond ; In the EstaU qf Dunbar, 28. 

(4.) Administration granted 



in the estate of a married woman 
who had left real estate only ; In 
Estate of Orant, 34. 

(5.) Administration of 

estate unSer the direction of the 
Court— Administratrix illiterate — 
Form of direction and declaration ; 
Peterson v, Pardy, 187. 

- (6.) Administration— Pre- 



sumption of marriage— Where a 
man and woman have uved together 
for yean as husband andjwlfe, and 
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have been regarded as such by i 
their neighbours without suspicion, ! 
the presumption is that there has 
been a legal marriage ; Be Crane, 
203. 

(7.) Administration suit — 



Executors not filing accounts with- 
in the prescribed time and allowing 
one of their number to manage the 
estate without interference— Costs ; 
Butcher v. Martin, 113. 

(8.) Administration- -Widow 

— Where a man and woman have 
lived together as man and wife the 
evidence to support an allegation 
that the parties were unmarried 
must be direct — Where inquiries 
have been made concerning such 
allegation, the persons making 
them should be produced — Ck>8ts 
as between solicitor and client will 
not be given out of the estate to the 
widow in such a case ; Berg in v. 
Bergin, 263. 

(9.) Administration de bwiis 



non— Executor of administrator is 
not entitled to administration de 
bonis non ; In re Leahy, 16. 

-(10.) Administration de bonis 



non granted to executor of adminis- 
trator where next-of-kin consent ; 
In the EstcUe o/M^Ivo-, 17. 

(11.) Administration de honis 

non— Consent of widow ; In the 
Estate ofMonichon, 28. 

(12.) Administration de honis 



non granted to the administratrix 
of an executor, where the executor 
was sole legatee under the testator's 
will ; In the WiU of Naylor, 48. 

(13.) AdminiBtration de ^onis 



non during the lunacy of the ad 
miniatratrix — Practice to be ob- 
served in applications of such a 
nature; In the Estate of Boyd, 
182. 

(14.) Administration with 



the will annexed— Under a will by 
which no executors are appointed, 
the Court will grant administration 
with the will annexed to a legatee 
where there are no next-of-kin ; In 
the WUl of Gordon, H. 

(15.) Administration with 



(18.) Affidavit — Jurat of 

affidavit not showing month in 
which affidavit was sworn ; l7i the 
Win of Dodd, 4. 

(19.) Affidavit — The affi- 
davit filed by an executor in sup- 
port of an application for probate 
must be signed by such executor in 
full ; In the Will of Hayes, 64. 

(20.) Affidavit of executors 



entitled **in the estate of " — Beg, 
Oen,, 23rd June, 1873-Schedule ; 
In the WUl of Atkinson, 34. 

— (21.) Codicil on two sheets 



of paper which were pinned to 
gether - Second sheet only signed 
—Affidavit ; In tfu Will,qf Mtm- 
yard, 28. 

(22.) Married woman — 

Caveat lodged by husband of testa- 
trix on the ground that the testa- 
trix had no separate estate —Prac- 
tice - Costs ; In the WiU ofJoliffe, 4. 

(23.) Married woman— Affi- 
davit as to separate estate ; In the 
WUlofBoundy, 16. 

— (24.) Mis-statement of date 



the will annexed — Executor of an 
executor who pre-deceased the 
tcsta*:or-An executor of an exe- 
cutor who has pre-deceased his 
testator is not entitled as such to 
administer the estate of the testator; 
In the WiU ofOleeson, 143. 

(16.) Administration with 

an exemplified copy of the will 
granted to the attorney of executor 
— Affidavit as to property in the 
place where probate was originally 
granted — Administrator of an ex- 
emplified copy of a will who does 
not reside within the jurisdiction 
must give security ; In the WiU of 
ffassetl, 84. 

(17.) — Advertisement ap 



pearingnlne months prior to the 
application ; In the WUl of Scknei- 
der, 85. 



of execution of will in affidavit; In 
the WiU of Anderson, 4. 

(25.) Beg. Gen., 23rd June, 

1873, rule4— Affidavit of executors 
as to the residence of the witnesses 
to a will— Affidavit stating that the 
will was executed in the presence 
of G. M., of C, solicitor, and S.M. 
" his clerk" is not sufficient ; In 
the WiU of Cook, 117. 

- (26.) Begulm Generates, 23rd 



June, 1873, rule 5— Administration 
— Where an application for ad- 
ministration is made by the mother 
of the Intestate, the affidavit should 
state that the intestate has left no 
wife or children ; In the Estate of 
Lewis, 143. 

(27.) Regulce Generates, 23rd 



June, 1873, rule 5— Administration 
— The character in which the appli- 
cant claims to be entitled to 
administration must be set forth 
in the affidavit— Affidavit stating 
that the applicant applied '* as the 
eldest brother" of the intestate, is 
not sufficient —The affidavit should 
state that the applicant *' was" the 
the eldest brother, and claimed as 
such ; In the Estate of Bosentha', 
143. 

(28.) Begidce Generates, 23rd 

June, 1873, rule 6— Application for 
administration by creditor— The 
Administration Act 1872 (No. 
427), sec. 36, applies only to a resist- 
ing executor- Summons issued by 
master calling upon executrix 
" within" fourteen days to show 
cause, &c., informal— Caveat lodged 
by next-of-kin who does not apply 
for administration to himself or 
oppose the application on the ground 
01 hia having a better right to 
administration than a creditor ; Be 
Spinks, 36. 

(29.) Begulte Genei'oles, 23rd 



June, 1873, rule 6— Administration 
to creditor— Advertisement of 



order directed to next-of-kin, to 
show cause within 14 days held 
sufficient — In re Spinks followed; 
In re James Quish, 171. 

(30. ) Supreme Court (Con 



stitution) Act 1852 (No. 10), sec. 16 
'Application by executors for leave 
to pass their accounts, and for com- 
mission—The Court will not 
grant such an application 
where only three montiis have 
elapsed since the grant of probate ; 
In the WiU of Allison, 143. 

(31.) Trustees, Executors, 



and Agency Act 1879 (No. 644), sec- 
tions 1, 2 -Administration de ban's 
non cum testamento annea?o— Where 
a person who would be entitled to 
take out adminiatration, resides 
within the jurisdiction of the Court, 
he cannot, by his consent, substi- 
tute the Trustees, Executors, and 
Agency Companv, or any other 
person for himself ; In the WiU of 
Payne, 116. 

(32.) Two wills — Second 



win appointing no executors — Pro- 
bate of both documents granted to 
executors of first will ; In the WiU 
of North, 4. 

(33.) Will — Alteration of 

will after attestation ; In the WiU 
of Harvey, 4. 

{ 34. ) Will - Probate granted 

to a will as altered where the altera- 
tions are unimportant ; In the WUl 
of Armstrong, 48. 

(36.) Will — Bequests to 

trustees of property '*to be em- 
ployed in such charitable purposes 
as the trustees shall, in their abso- 
lute discretion, think fit" is not void 
from uncertainty ; Sumner v. Sum- 
ner, 111. 

(36.) Will-CodicU signed 

by mark- Affidavit ; In the WiU 
and CodicU oj Bae, 17. 

(37.) WUl and codicil— Pro- 
bate granted to executor of will 
where executor appointed by codi- 
cil has renounced ; In the WUl of 
MHehell, 3. 

(38.) Will — Executors — 

Commission — The first duty of 
executors is to realise the estate, 
and not to continue a business — 
The Court will not make an order 
for commission where the executors 
have gone beyond the simple per- 
formance of their duties ; In the 
WaiofSnnett, 225, 

(39.) Will— Construction- 
Child — Trustees — Carrying on 
testator's business — Omlttinff to 
file accounts within 15 months — 
Costs - Mining shares — Calls and 



dividends ; KmgJU v. Knight, 62. 
(40.) WiU -Where the con- 



struction of a wUl is doubtful, the 
Court will construe it in such a 
way as to avoid an intestacy; 
HoUey v. HoUey, 63. 

(41.) WiU— Construction of 

— Administration under direction 
of Court— Appointment of guardian 
of infant— JBdaintenaBQe of infant- 
Digitized by VrrOOQ IC 



tu 



AN ANLAtTlCAL DIGEST— Vol. VL 



Reference to chief clerk — Accounts ; 
Jionayne v, Anstead, 210. 

(42.) Will— Construction— 

Where a will directs that the in- 
come of certain property should be 
paid jointly to two persons, and in 
the case of the death of one, to the 
survivor. Held, tha.t such persons 
were entitled to only a life interest 
of the property jointly, aud on the 
death of either the whole income 
would go to the survivor ; Pirie v. 
Smith, 227. 

(43. ) Will - Construction - 

A testator directed his trustees to 
pay to his widow an annuity of 
£4000 till his youngest child at- 
tained the age of 21 years, and 
when that event happened, the 
widow was to be paid a sum of 
£6000, and the annuity was to be 
reduced to £2000 — Each of his 
daughters was to receive £12,000, 
and his son was left the residuary 
legatee. Held, that the trustees 
might set apart sums of £12,000 to 
meet the legacies, and, if they 
elected so to do, that they might 
withdraw them for the purpose of 
paying the annuity ; that they could 
not pay the legacies till the young- 
est child had attained the a^e of 21 
years ; and that the annuities to 
the widow were payable in priority 
to the legacies to the daughters. 
Held also, that the gift to the son 
of the residuary estate postponed 
him to both the payment of the 
annuities and the legacies ; Bobert- 
Bon V, GorbeU, 226. 

(44.) Will— Executor accord- 
ing to the tenor — Word trtutee 
used instead of executor ; In the 
WiU of Chelleto, 17. 

(46.) Will — An executor of 



an executor, having taken out pro 
bate of his testator's will cannot 
renounce the administration of the 
trusts of the or ginal testator's 
will ; In the Estate of Pirie, 33. 

(46.) Where the testator 

directed that the residue of his 
property should be equally divided 
between his wife ana son, but in 
the event of the wife marryins 
again that her share should be paid 
to his son — Held, that the widow 
was entitled to the income of a 
moiety during widowhood; The 
Trustees, Executors and Agency 
Company r. Fox, 111. 

— (47.) Will— Name of execu- 
tor mis-spelt in the will — Affida- 
vit ; In the WiU o/Oithens, 84. 

(48.) Will -Name of witness 
to will improperly spelt ; In the 
Will of Vaughan, 17. 

(49.) Will— Renunciation of 

executor abroad — The renunciation 
by an executor of the trusts of a 
will in another colony does not 
affect proceedings for probate in 
this colony— ProDate will only be 
granted in this colony reserving 
leave to him to come in and prove; 
In the WiU qf Levey, 117. 



(50.) Will— Widow entitled 

in the event of children dying with 
out issue — Commission to trustees 
at four per cent ; Shevdl v, Affieck, 
131. 

. (51.) Will— Where a will is 



headed A B., senior, and the will 
is signed A.B. Held, this is a good 
signature ; In the WiUo^ Harrng- 
ton, 84. 

-(52.) Will— Where the tes- 



tator appoints executors and his 
widow executrix, so long as she 
remains his widow, probate will be 
granted to the widow, with leave 
reserved to the executors ; In the 
Wdi of Dawson, 84. 

(53.) Will— A gift of certain 



houses will include a vacant piece 
of land which has been used with 
one of the houses— Where a cestui 
que trust is of age, the Court may 
direct that his share be paid to him 
by the trustee ; Richardson v. 
Shirra, 48. 

-(54.) Wills' Statute, 1864 



(No.222),sec. 8— Signature of testa- 
tor in attestation clause; In the 
WiU of M'Oregor, 17. 

Presentment of prisoner 
on a different cliarge 
from tlie cliarge lie was 
committed on— See Judica- 
ture Act 1874 (2) ; Reg. v. Martin, 
163. 

Principal and Agent— Wrong- 
ful act. Ratification— A father is 
not legally responsible for his son's 
trespass unless the relation of 
principal and agent exists between 
them— A wrongful act, in order to 
be capable of oeing ratified so as 
to make the ratifier liable for the 
wrong, must be an act done by a 
person professing to act for the use 
or benefit, or by the authority of, 
the party who is afterwards said to 
have ratified it — Evidence of ratifi- 
cation ; Maudoit v. Ross, 104. 

Privilege— Report of medical men 
— See PBAcncK (19); Bradshaw v. 
Victorian Railway Commissioners, 
20. 

Processions— See Local Go- 
vernment Acrr 1874 (11) ; Rider 
V, Phillips, 37. 

Prohibition - See County Couet 
Statute 1869 (1) ; Gifard v. Unity 
Gold Mining Company, 159. 

(2.) See Justices of the 



Peace (Prohibition) 1877 (10) 
Reg. V. Littleton, 21. 

3.) See Mining Statute 



1865 (2); Reg, v. PhUps, 13. 

(4.) See Trade Marks 



Statute 1864 (2); Reg. v. Alley, ex- 
parte McQueen, 169. 

Promissory Note, Wlien a 
Document Containing 
Promises to Pay is to be 
Regrarded as a ; Davies v. 

Herbert, 197. 

(2.) Action on -Counter 



claim -Breach of contract to give 



time - Wrongful seizure— Costa — 
A contract to give a certain time is 
brol^en if action be brought before 
such time expires — ^The forbearance 
of a third party is a sufficient con- 
sideration for such an agreement, 
BO as to entitle the other party to 
recover on breach; Cavalier v. 
Batcheldor, 199. 

Property— Unjustifiably disposing 
of property— See Insolvewoy Sta- 
tute (12) ; Be Managhan, 1. 

Public Healtli (Amend- 
ment) Statute 1883 (No. 

782) sec. 131— Formation of street 
on private property — Notice to 
form — Neglect — The local board 
can, under sec. 131 of Act No. 782, 
sue for the penalty for neglecting 
to form a private street after notice, 
although they may have elected to 
execul^ the works themselves if the 
works have not been executed at 
the time the complaint was made ; 
Reg. V. AUey, ex parte Clauscen, 160. 

Purchaser— See Sale of Land 
(2) ; Pain v. Flynn, 15. 

Questions by Jury-See Jury; 

Beg. V, James, 58. 

Railways Act (Commis- 
sioners 1883) (No. 767), sees. 
2, 40, 44, 56, 59, 61, 71-Liability 
of Railway Commissioners upon a 
contract entered into with the 
Board of Land and Works - Certifi- 
cate of engineer-in-chief determin- 
ing the contract— Power of engi- 
neer-in-chief to determine the con- 
tract—Arbitrators — Power to ap- 
point arbitrators after determina- 
tion of contract— Jurisdiction of 
arbitrators— Award— Award a nul- 
lity—Costs; Higginsand Wright v. 
The Victorian BaUway Commis- 
sioners, 238. 

Rates, Rateable Property 

— See Local Government Act 
1874 (12) ; The President, ike, of the 
Shire of Warrnambool v. Raw, 164, 

Ratification— See Principal and 
Agent ; Maudoit v. Ross, 104. 

Real Property Statute 
1865 (No. 213), sec. 150-Will- 
Agreement— Specific performance; 
Senior v. Hingston, 184. 

Receiver, Appointment of 

—See Practice (18) ; MUrshank v, 
RusseU, 140. 

Redemption— See Assignment; 
Pruntz v. Anthoness, 194. 

Re^ulaa Generates, nth April, 

1874, Rule 11 — A person bdPore 
entering into articles must produce 
a certificate of his having passed ^ 
matriculation examination at the 
Melbourne University, or at soma 
University recognised by the Mel- 
bourne University; Ex parte Dob' 
son, 203. 

Regulation, Passing and 
Confirmation of-^is Local 
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GoYEBNMBNT AcT 1874 (8) ; Re the 
Local Ocvemment Act 1874, Ex 
parte Taylor, 170, 

Release — See Sequestration ; 
Hodgson v. Young, 117. 

Returning Officer, Declara- 
tion by — See Local Govern- 
ment Act 1874 ; Reg. v, M*Leod, 
ex parte WaUon, 181. 

Review of Taxation -Attend- 
ance of "country solicitor at the 
trial, and at the teaation of costs 
— The question whether under all 
the circumstanoes of the case the 
attendance at the trial of the coun- 
try solicitor as well as of his agent, 
the town solicitor, has or has not 
been necessary, and whether upon 
taxation between either party and 
party or between solicitor and 
client, such double costs of attend- 
ance should be allowed or disallowed 
Is in the discretion of the tax- 
ing officer— A solicitor on taxation 
between solicitor and client will 
not be allowed an item which could 
not be recovered from the other 
side on taxation between party and 
party unless the client, with know- 
ledge that the sum could not be 
so recovered has authorised the 
solicitor's action ; Re Barrett, 177. 

(2.) Taxation of costs— Re- 
fresher fees to counsel not attending 
the trial; Fiamatead v, Briggs, 250. 

< (3.) Commission to examine 



de bene esse — The allowance of the 
costs of theexamination of a witness 
de bene esse who was subsequently 
examined at the trial Ib in tne dis- 
cretion of the taxing officer ; Mar- 
rett V. Orniand, 205. 

River— No difference between a 
navigable river and a public high- 
way—A navigable river can be used 
by everyone for the purposes of 
navigation at aU times and states 
of the tides — If a vessel can work 
her way along a river she is at 
liberty to do so, even though her 
keel is in the mud— Where chains 
by which a ferry is worked are 
caught and broken bv a vessel law- 
f uUv using a navigable river such 
chams must be considered to be an 
obstruction to the river; Fergusson 
V, Ihe Union Steam Navigation Co., 
120. 

Road as Boundary of Muni- 
cipal District— See Local 
Government Act 1874 (1); Hawhes 
V. The Mayor, etc., of South Mel- 
bourne, 69. 

Roads, Closed Surveyed— 

See Looal Government Act 1874 
(18); Re Olenelg Shire, ex parte 
SeaUy, 179. 

Sale, Contract of - Se€ Instru- 
ments AND Securities Statute 
1876 (1) ; MeudeU v. M'Lay, 166. 

— of Land, Contract for— 
Misrepresentation as to area— Com- 



pensation— Pleading ; (yShanassy 
V, LittletDood, 11. 

- (2.) Agreement to purchase 



on behalf of another person— Pur 
chaser trustee for that other per- 
son ; Pain v. Flynn, 15. 

!.) Specific performance of 



agreement to purchase land— Will 
—Construction; Sumner v, Benn, 
196. 

(4.) Excess of supposed 

frontage over real measurement — 
Reconveyance of such excess- 
Costs; Hunt V. Snowball, 260. 

Sale of Trust Propertjr— 

Suit by beneficiaries to set aside 
sale by executor of trust property 
to surviving partner — Misrepre- 
sentation alleged but not proved— 
Surviving partner appointed exe- 
cutor but renounced probate— 
Delay in bringing suit; Clarh v, 
Clark, 212. 

Security for Costs — See 
Costs (6) ; Main v. Donald, 23. 

(2.) Poverty or even insol- 
vency merely is not a sufficient 
ground for an application for se- 
curity for costs— Such application 
is in the discretion of the Court or 
judge— Where a no-liability com- 
pany has parted with all its 
property, and has not the means of 
carrying on its business, has no 
manager, and no registered office, 
such company, although not wound 
up, is equally inaccessible to the 
final process of the Court, as if it 
were a foreign company, and will 
be ordered to give security for the 
defendants* costs; Zal Lai Iron 
Company {No Liability) v. Mulli- 
gan, 177. 

Sentence— See Conviction (4); 
Reg. V. Hodges, 144. 

Separation Deed— See Mar- 
riage AND Matrimonial Causes 
Statute 1865 ; Jones v. Jones, 182. 

Sequestration — Release — 

Mortgage — A mortgagor s insol- 
vency and the subsequent release 
of her estate from insolvency does 
not prevent the mortgagee from 
claiming the amount due to him on 
his security; Hodgson v. Young, 
117. 

Shares, Forfeiture of -See 
Mining Companies Act 1871 (2) ; 
King's Birthday Co. {Registered) v. 
Jack, 275. 

Slieriff, Attaclinient of Sur- 

^lus Money in Slieriff's 
lands— See Practice (73); 
Whitely V. Riverina and Echuca 
Red Own Co., 237. 

Sheriffs Costs on an Inter- 
pleader Order— See Practiob 
(77) ; Solomons v. Mackenzis, 69. 

Slander— Plea of justification See 
Practice (80) ; Byrne v. Lewis, 116. 

Slander of Title-Caveat lodged 
against the issue of a lease on ^ 



fictitious clidm on behedf of Her Ma- 
jesty — Evidence of malice; Mat' 
thews V. Morrah, 9. 

Solicitor, Attendance at 
the Trial of Country 
Solicitor, as well as Town 
Agent— See Review of Taxa- 
tion (1); Re Barrett, 177. 

Solicitor and Client, Taxa- 
tion as Between— See Re- 
view ov Taxation (1) ; Re Barrett^ 
177. 

Stamp Duties Act 1879 (No. 

645), sec. 51 — A mortgage over land 
is not a promissory note within the 
meaning of sec. 51 of Act No. 645 
— An act imposing duties is to re- 
ceive a 'strict and not a liberal 
interpretation so far as the imposi- 
tion of the duty is concerned— A 
document containing promises to 
pay is to be regarded as a promis- 
sory note under sec. 51 of Act No. 
645 only (1.) where the promise 
to pay is a promise to pay a fixed 
ana definite sum of money; (2.) 
where the primary purpose of the 
document containing the promise is 
the promise to pay such sum— The 
primary object of a mortgage is the 
conveyance of land to secure the 
repayment of a sum of money, and 
it does not promise to pay a fixed 
or definite sum of money, but 
merely to pay so much as shall for 
the time being remain unpaid; 
Davies v. Herbert, 197. 

Statute— An act imposinff duties 
is to receive a strict and not a 
liberal interpretation, so far as the 
imposition of the duty is concerned ; 
Davies v. Herbert, 197. 

Statute of Trusts 1864— 
(No. 234), sections 56, 57-Sca 
Practice (84) ; Be Stanton, 33. 

Street, formation of pri- 
vate — See Public Health 
(Amendment) Statute 1883 ; Reg. 
V. Alley, ex parte Clauscen, 150. 

Street, Cutting Down- See 
Local Government Act 1874 (16) ; 
Kilpatrickv, Mayor, dfcc, ofPrahran^ 
272. 

Strilcingout Pleading when 
Applications to Strike 
out ouglit to be made- 

See Practice (51) ; BoUarat Bank- 
ing Co., Limited v. Wall, 157. 

Supreme Court (Constitu- 
tion) 1852 (No. 10), sec. 19 re- 
pealed by sec. 2 of Judicature Aft 
1883 (No. 761) ; Meg. v. Bailes, 29. 

Taxation of Costs-See Prac- 
tice (7); In re Chambers, em parte 
Speed, 125. 

(2.) Attorney and client- 



Retention of the amount of a bill of 
costs by a solicitor out of moneys 
of the client is not necessarily 
payment of the bill by the 
client — If the client appear 
to have been under pressure to 
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assent to the detention of the 
amount, and has not had an oppor- 
tunity of examining the bill, he is 
not to be regarded as having paid 
the bill so as to preclude the taxa- 
tion of it, but if the client knows 
and consents to retention by the 
solicitor, such retention may 
amount to payment - Common Law 
Procedure Statute 1865 (No. 274), 
sec. 388; He Duffett andManton, 
19L 

Terms, Abolition of-See 

Peactiob (16); Beg, v, Bailes 29. 

(2.) See JuDiCATURB Act 

1883 (2) ; Husband v. Husband, 60. 

Th i rd Party - See Practicb (34) ; 

Round V. Victorian Stevedi ring and 
General Contrictiftg Company^ 
Limte^, 88. 

Threats -See Evidencb (8) ; Reg. 
V, O'Bren, 95. 

Time, Contract to give-See 
PiM)MT3S0Ry Note (2) ; Cavalier v, 
Batchtldir, 199. 

Tracks, Casts of-See Evi- 

DBNCE (8) ; Reg. v. O'RrieUf 95. 

Trade Mark, Infringement 
of — Injunction — Label--The test 
to be applied in cases of this sort is 
whether the amount of resemblance 
is such as would be likely to de- 
ceive an incautious purchaser not 
seeing or having the opportunity 
of seeing the two labels m juxta- 
position, but seeing the one com- 
plained of sinffly and apart from 
the one which Dears the registered 
design of the plaintiff; The Hop 
Bittert Manyfacturi^ g Co. r. Whar- 
ton, 176. 



' (2.) Rules of Supreme 

Court 1884. Order XXVII., rule 11 
—Costs -Where the defendants 
have innocently and in ignorance 
infringed the rightsof other traders, 
-and have compelled the latter to 
resort to legal proceedings they 
should bear the costs— Power of 
iadgeto receive evidence of facts 

,by which his discretion as to costs 
may be regulated in applications 
under Order XXVII., rule 11, for 
judgment on default of delivering a 
statement of defence — Injunction 
order ; Siegert v. Laurence, 200. 



(3. ) Injunction — An injunc- 
tion will not be granted to restrain 
the use of a trade mark where 
the words complained of are 
merely words of description, and 
do not belong exclusively to one 
party ; The Hop Bitten s Manufac- 
turing Co. V. LuJce, 89. 

Trade Marks' Statute 1864 
(No. 221), sec. 2— Trade Marks 
Reffistration Act 1876 (No. 539) 

— Infringement of trade mark 

— Borax — Old and new law 
—The word Borax cannot be 
registered as a trade mark under 
Act No. 539— It cannot be appro- 



priated as a trade mark under the 
old law ; Lewis v. Klapproth, 192. 

C2.) Sec. 4- Justices of the 



Peace (Prohibition) Act 1877 (No. 
671), sec. 4 — Amendment of Inform- 
alities Act 1884 (No. 810), sec. 6- 
Prohibition— Conviction -^ Justices 
have no power under sec. 4 of Act 
No. 221 to order imprisonment in 
default of distress as a means of 
enforcing payment of the fine— An 
order so drawn up can be amended 
under sec. 6 of Act No. 810— The 
rule that costs should not be 
awarded against justices for errors 
committed in the discharge of their 
duties cannot be adhered to in 
future cases if justi es do not en- 
force care and attention on the 
clerks of Petty Sessions in drawing 
up the memorandum or minute of 
their decisions; Reg. v. Alley, ex 
parte Af 'Queen, 169. 

Transfer of Land Statute- 
Mortgage — Voluntary conveyance 
— Notice — Costs ; Shackdl v. Lind- 
say, 118. 

(2.) 1866 (No. 301), sees. 

2, 4, 15, 17, 21, 22, 25, 29, 34, 43, 
135, 136, 152 -Transfer of Land 
Statute (Dower) 1869 (No. 353), 
sec. 11 — Transfer of Land Statute 
(Easements) 1878 (No. 610), sees. 
2, 3, 4 — Summons to registrar to 
restrain issue of certificate of title 
—The Act No. 610 is declaratory— 
The Commissioner of Titles has 
power to enter upon a certificate 
the easement appurtenant to the 
dominant tenement, the registration 
of which is applied for ; Re The 
Transfer of Land Statute, ex jmrte 
The Metropolitan Building Socety, 
171. 

(3.) sec. 42 — See Local 



Government Act 1874(13) ; Kirk 
hamr. Julien, 253. ■ 

(4.) sec. 42 - Unregistered 

lease — Destruction — Statute of 
Frauds — Sec. 42 of the Transfer 
of Land Statute does not make 
a lease which is cot registered 
void, but makes it of no efiect as 
against a subsequent registered 
conveyance of the land-If a lease 
be destroyed so that its registra- 
tion be made impossible, it would 
still be valid between the parties as 
a contract ; Morritsey v. Clements, 
107. 

(5.) sec. 117 — Judicature Act 

1883 (No. 761), sees. 10, lO—Rules 
of Supreme Court 1884, Order 
LXIIL, r. 2* - Caveat — A 
judge in Chambers has power 
to hear applications to delay 
dealings with land under the Trans- 
fer of Land Statute 1866; Re the 
Tra-nsfer of Land Statute, ex parte 
Peck, 162. 

(6.) sec. l^fl— Mandamus^ 

Circumstances under which the 
Ourt will grant a mnndamus, call- 
ing on the Registrar of Titles to call 
in a certificate of title or to give his 



reason for not doing so; Re 
0' Conn ell, 85. 

Trespass -See Police Offekoes 
Statute 1865 {\)—Reg. v. Gurside, 
ex parte Briggs, 152. 

Trespass Fees — Pee Pounds 
Act 1874 (3) ; Reg. v. Hutchinson, 
ex p 1 rte Jessell, 161. 

Trial, Notice of —See Prvctice 

(70) ; SmHh v. Musgrove, 178. 

Trusts — Where an administratrix 
purchases property by means of 
property left by the intestate, the 
acquired property is subject to the 
same trusts as the original pro- 
perty ; Crow V. Campbell, 34. 

Vacation, Signing: Judg- 
ment In - See INSTBUMENTS AND 

Securities Statute 1864 (2); 
Phillips V. Fitts, 158. 

Vendor and Purchaser-Im- 
plied warranty— Where the goods 
sold are not of a specific description 
or where they are not in esse or are 
incapable of being inspected by the 
purchaser, an implied warranty 
arises that the ffooas are merchoint- 
able — Where there is an implied 
warranty that goods are merchant- 
able, and the goods delivered are 
different to those bargained for the 
purchaser has a right to keep and 
use such goods, and either set up 
their inferior quality as an answer 
to an action brought for the price 
of them, or institute an action for 
any loss he has sustained by reason 
of their inferiority; Thomas v, 
Marks, 01. 

Venue, Change of— See Prac- 
tice (3) ; Patterson v. Luke, 140. 

Victorian Racing Club 

Committee— The committee of 
the Victorian Racing Club have 
power to expel a member of the 
club, and the Court will not reyiew 
their decision ; Barnard v. Pnrres, 
230. 

Voluntary Settlement See 
Husband and Wife (4) ; RvwtU v. 
Hardmg, 246. 

Warden, Jurisdiction of- 
See Mining Statute 1865 (2); 
Rtff. r. Pkilps, 13. 

Warranty, Implied — See 
Vendor and Purchaser ; Thomas 
V. Marks 91. 

Will - See Practice (Probate.) 

Witness- SeeEviDKNCE (2); Jf^rry 
r. Rtg., 14. 

Writ, Renewal of —A judge has 

no power to order the renewal of 
a writ after it has expired; Hep- 
burn v. Darcbin, 129. 

(2.) For Service out 

of the Jurisdiction — See 

Pbactick (23); PriesUy v. Davis, 18. 

(3.) Specially En- 
dorsed, Form of— See Prao 



TICI 



(30) 5 ifT/W v^MiUer, 268. 
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Appeal, Notice of- See Rail- 
way. 

Criminal Law Consolida- 
tion Act, No. 88 of 1876, sec. 
377— Child under ten years of age 
— Admissibility of evidence— The 
evidence of a child (aced six years) 
who stated that she did not know 
the difference between truth and 
falsehood cannot be received under 
sec. 377 ; Heg, v, Montana, 232. 

Fire Insurance — Policy — 
Reoiewfidof Policy- Appropriation 
of payments ; Kirhpairick v. South 
AuBtralian Insurance Company, 
LmUd, 137. 

Fraudulent Intent -Appro- 
priation of trust moneys by trus- 
tee ; Beg, V. BoUe, 187. 

Gaming — Public place — The 
Totalisator Repeal Act (282 of 1883) 
provides that every person betting 
or offering to bet by way of wager- 
ing or gaming in any public place, 
or in any place to which the public 
shall have access, shall be uable, 
etc. Held, that a bet made within 
an enclosure on a racecourse which 
was set apart for the members of a 
dub, did not come within the provi- 
sions of this clause, although such 
enclosure was previously a place to 
which the public were allowed 
access ; Beg v. , 6. 

Insolvency Act I860 sections 
41, 175— Deed of assignment — A 
deed of assignment can be set aside 
within two months of the date of its 
execution, on the ground of fraud, 
under sections 41 and 175 of the 
Insolvency Act 1860 ; B» Golds tek, 
233. 



Marine Insurance— Usage— 

At and from— Full and complete 
cargo — Insurable interest ; A delaide 
Marine and Fire Inturanee Co «. 
Colen^al Insurance Co, of New Zea- 
land, 71. 

Negligence- See Railway. 

Policy of Assurance- Verdict 

against weieht of evidence — 
Opinion of judffe trying the case — 
The Court wiU not grant a new 
trial on the ground that the verdict 
was asainst the weight of evidence 
solely oecause the judge who pre- 
sided at the triiJ was dissatisfied 
with the verdict, if the jury found 
such a verdict as reasonable men 
might arrive at; Bums v, Nttionl 
Fire Insurance Co., 40. 

Public Place - See Gauino. 

Railway— Liability of Commis- 
sioner - Fires - Negligence Prac 
tice- In an action against the Com- 
missioner of Railways for damage 
to the plaintiff's land, caused by a 
fire spreading from the railway 
line, it was shown (1) that one of 
the Commissioner's servants saw 
the fire prior to its spreading to the 
respondent's land, but failed to 
give any signal of its existence, or 
to take any steps towards putting 
it out; and (2) that the line 
between the respondent's fence and 
the rails had not been properly 
cleared away, a certain mallee 
stump with withered shoots grow- 
ing therefrom, which enabled the 
fire to communicate with the herb- 
age and vegetation. Held, that 
these facts were sufficient evidence 
of negligence to eo to a jury. 
Although the Local Courts' Act 
provides *' that the notice of appeal 
shall be in writing, signed by the 
party appealing, or his attorney, 



and shall be lodged with the Clerk 
of the Court, or sent to him bv 
post." It is sufficient if such 
notice be sent by telegraph ; Bam- 
say V. Taylor, 4. 

(2.) Bye-laws- Contract 



notice— Effect of passenger ticket 
—A ticket issued by a rauway com- 
pany to convey A to B is not the 
contract between the passenger and 
the company ; and a passenger who 
purchases a ticket is not bound by 
any conditions or regulations re- 
ferred to on the ticket as in force 
without notice of the existence of 
such at the time the money for 
the journey was paid ; PI* y ford 
V. Harry, 134. 

Registration - Specific perfor ] 
mance - Parol contract A. and B. 
were partners, in a certain nastoral 
estate known as K., of which B; 
was registered lessee. B. verbally 
agreed to give A. the property 
known as N. in satisfaction of 
a partnership debt. A. continued 
in possession and improved the 
estate. B. assigned his interest 
in the lease for vuuable considera- 
tion to C, who had notice of the 
verbal agreement between A. and 
B. - C. registered his deed of assign- 
ment under the Registration Act — 
Held (1.) That there was snfficieixt 
part performance on the part of A. 
to take the case out of the Statute 
of Frauds; (2.) that the Registra- 
tion Act did not affect the transac- 
tion, as A.'s contract was -verbal 
and incapable of registration. 
Semlde, had A.'s contract with B. 
been in writing, it would have been 
within the Registration Act, and 
would have be^ fraudulent, void, 
and postponed to that of C; 
Neaylon v, Neaylon, 41. 
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